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HoLDSwoRTH  V.  WiLSON,  late  Barsham,  Clerk  to 
the  Local  Board  of  Health  for  the  District  of 
West  Ham,  in  the  county  of  Essex. 

Arbitrators  under  The  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63., 
before  they  entered  on  the  reference,  but  after  the  twenty-one  days 
within  which,  by  sect  125,  they  ought  to  make  their  award,  appointed 
an  umpire.  By  sect  127  the  costs  are  in  the  discretion  of  the  umpire, 
and  the  submission  may  be  made  a  rule  of  Court.  The  umpire  awarded 
the  amount  of  compensation  to  be  made  to  the  plaintiff,  and  that  the 
costs  of  the  reference  should  be  paid  by  the  Local  Board  of  Health. 
Held, 

1 .  Affirming  the  judgment  of  the  Queen's  Bench,  that  the  appointment 
of  the  umpire  was  not  too  lat«.        >^ 

2.  ReTersing  the  judgment  of  the  Queen*s  Bench,  that  the  plaintiff 
was  entitled  to  wiAintjiiTi  an  action  for  the  costs  before  they  had  been 
taxed. 

T7  RROR  having  been  brought  on  the  judgment  of  the 
Court  of  Queen's  Bench  in  this  case  (see  vol.  2, 
p.  480),  a  suggestion  was  afterwards  entered  of  the  death 
VOL.  IV.  B        •  B.   &  s. 
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A%9th. 

Public  Beatth 
Act,  1848, 
11  &  12  Vict, 
c.  63.  ss.  123. 
127. 

Appointment 
of  umpire. 
Award  of  costs. 
Taxation. 
Action. 


EXCH.   CH.   EASTRR   VACATION. 
1863.        of  the  defendant  James  Barsham,  and  of  the  appointment 


HoLDswoRTB    ^^  CkarUs  Wibon  to  be  clerk  to  the  Local  Board  of 
WiIeoN.      Health  for  the  district  of  West  Ham,  Essex. 

The  action  was  commenced  on  the  30th  Aprils  1881  : 
the  bill  of  costs  of  the  attorney  for  the  plaintiff  was 
delivered  on  the  6th  of  February  preceding. 

Prentice  (absente  Collier),  for  the  defendant. — First. 
The  appointment  of  the  umpire,  having  been  after  the 
power  of  the  arbitrators  to  make  an  award  had  expired, 
was  void  within  the  words  and  the  policy  of  The  Public 
Health  Act,  1848,  11  &  12  Vict,  c.  63.  That  statute 
does  not  fix  a  time  within  which  the  arbitrators  are 
to  enter  on  the  reference,  but  it  limits  a  time  within 
which  they  are  to  finish  it.  By  section  125,  the 
arbitrators  shall  appoint  an  umpire  before  they  enter 
on  the  reference;  and  they  are  to  make  their  award 
within  twenty-one  days  after  the  day  on  which  tlie 
last  of  them  was  appointed,  unless  they  extend  the  time ; 
and  the  reason  appears  from  sect.  126,  which  enacts 
that  the  time  for  making  the  award  shall  not  be  extended 
beyond  three  months  from  the  date  of  the  submission 
"  or  from  the  day  on  which  the  umpire  shall  have  been 
appointed  (as  the  case  may  be)  *"  the  object  being  that 
claims  for  compensation  may  be  settled  speedily,  and  that 
the  amount  may  be  paid  by  the  ratepayers  for  the  time 
being.  According  to  the  contention  on  the  other  side, 
an  award  might  be  made  by  the  umpire  twenty  years 
after  the  appointment  of  the  arbitrators.  The  Court  of 
Queen's  Bench  acted  upon  the  decision  in  The  matter  of 
arbitration  between  Bradshaw  v.  The  East  and  West  India 
Docks  and  Birmingham  Junction  Railway  Company  (a), 
(a)  12  C.  B.  562. 
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without  expressing  their  concurrence  with  it;  but  that        18G3. 
case  was  decided  upon  The  Lands  Clauses  Consolidation    noLPgwoBrn 
Act,  1845,  8  &  9  Hct.  c.  18.  s.  28.     [Erie  C.  J.     The       wimoh. 
power  of  the  Board  of  Trade,  under  sect.  28  of  that 
statute,  to  appoint  an  umpire  may  come  into  existence 
long  after  the  twenty- one  days  within  which,  by  sect.  81, 
the  arbitrators  are  to  make  their  award.     I  am  respon- 
sible for  the  judgment  ia  that  case :  the  last  arbitrator 
was  appointed  on  April  6th,  and  the  fact  that  an  applica- 
tion to  the  Board  of  Trade  had  been  made  before  April 
29th,  and  impliedly  before  the  27th,  which  would  be 
within  the  twenty-one  days,  having  been  unravelled  from 
the  affidavits,  it  was  put  by  me  advisedly  into  the  judg- 
ment, though  it  does  not  appear  in  the  statement  of 
facts  in  the  report.    The  Judges  in  the  Court  below  were 
not  aware  of  this.] 

Secondly.  The  plaintiflF  is  not  entitled  to  recover  the 
costs  until  they  have  been  taxed  or  ascertained  by  the 
umpira  [He  relied  on  the  reasons  given  in  the  judg- 
ment of  Blackburn  J.  in  the  Court  below.] 

6rarM(/rat(7Ain*  with  him),  for  the  plaintiff. — Atcom- 
9}pn  law  arbitrators  may  appoint  an  umpire  after  the 
time  for  making  their  award  has  expired.  And  this  rule 
was  not  intended  to  be  varied  by  the  provisions  for  arbi- 
tration in  the  Acts  of  Parliament  in  question.  The  power 
to  appoint  an  umpire  is  collateral  to  that  of  making  the 
award ;  Russell  on  Arbitration,  p.  223,  2nd  ed. ;  citing, 
among  other  cases,  Harding  v.  Watts  (a),  where  Lord  Ellen- 
borough  said,  p.  558,  "  It  is  very  convenient  for  arbitrators 
to  begin  by  appointing  an  umpire,  because  they  are  more 
Ukely  to  agree  upon  a  proper  choice  of  one  before  they 

(a)  15  East,  55G. 
B    2 
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1863.  themselves  begin  to  quarrel :  but  if  the  parties  have  not 
U0LD8WOBTH  expressly  restrained  them  from  making  the  choice  after  the 
WiIioH  *^™^  ^^^  making  their  own  award  expires,  there  is  nothing 
to  restrain  them  in  reason  and  sense  from  choosing  the 
umpire  at  any  time  while  he  has  power  to  act.  Such  a 
choice  is  collateral  to  the  power  which  they  themselves 
have  of  awarding  between  the  parties.  They  may  choose 
the  umpire  either  before  or  after  the  time  for  making 
their  own  award  expires,  provided  it  be  within  the  time 
given  to  the  umpire.''  There  is  no  provision  in  stat.  11 
&  12  Vict  c.  63.  tending  to  shew  that  the  pjrbitrators  are 
to  exercise  the  power  of  appointing  an  umpire  within 
twenty-one  days.  And  the  Quarter  Sessions,  to  whom, 
by  sect.  125,  if  the  arbitrators  fail  to  appoint,  application 
may  be  made  by  either  party,  must  have  the  power  of 
appointing  after  the  twenty-one  days,  because  they  may 
not  meet  for  some  months  after  the  appointment  of 
arbitrators.  [Ifilliams  J.  Does  the  rule  of  Lord  Ellen- 
borough  apply  where  the  time  of  making  the  umpirage  is 
ambulatory  and  dependent  on  the  date  of  the  appoint- 
ment of  the  umpire  ?]  The  rule  would  apply  even  where 
no  time  was  limited  within  which  the  umpire  should 
make  his  award.  Under  the  present  statute  the  arbi- 
trators may  be  called  upon  to  appoint  an  umpire  within 
seven  days  after  notice,  and  the  award  must  be  made 
within  three  months  from  the  appointment  of  the 
umpire :  those  provisions  prevent  an  indefinite  lengthen- 
ing of  the  time. 

Secondly.  By  stat.  11  &  12  Vict.  c.  63.  s.  127.,  the  costs 
of  the  reference  are  in  the  discretion  of  the  arbitrators  or 
umpire ;  and,  though  the  award  does  not  ascertain  the 
amount,  the  maxim  Certum  est  quod  certum  reddi  potest 
applies;  if  the  amount  is  objected  to,  the  costs  may  be 
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taxed  by  the  Master  after  the  submission  has  been  made        1863. 
a  rule  of  Court.  The  bill  was  delivered  more  than  a  month    Holpbwobth 
before  action  brought,  and  the  defendant  might  have       wilboh. 
applied  to  have  them  taxed.     [Bramwell  B.     Suppose,  in 
tlie  bill  delivered,  a  sum  was  charged  as  paid  to  a  witness 
and  allowed  by  the  Master,  but  in  fact  it  had  not  been 
paid ;  if  the  taxation  would  not  conclude  the  defendant, 
how  can  it  be  a  condition  precedent  to  the  plaintiflPs 
bringing  an  action  for  the  costs  ?] 

Collier,  in  reply. — The  umpire  was  bound  to  award 
costs  subject  to  their  being  taxed  by  the  officer  of  the 
Court ;  and  therefore,  the  costs  not  having  been  ascer- 
tained, the  action  is  brought  too  soon. 

Erle  C.  J.  The  first  question  which  arises  on  this 
writ  of  error  is,  whether  there  was  a  valid  appointment 
of  an  umpire.  There  had  been  a  claim  for  damage  under 
The  Public  Health  Act,  184«,  11  &  12  Vict.  c.  63.,  and 
in  respect  of  that  claim  arbitrators  were  appointed  to 
make  an  award;  and  by  sect.  125,  arbitrators  so  ap- 
pointed are  to  appoint  an  umpire  before  they  enter  upon 
the  reference,  and  are  to  make  their  award  within 
twenty-one  days  after  the  day  on  which  the  last  of  them 
was  appointed.  In  the  present  case  two  arbitrators  were 
appointed,  one  by  the  plaintiff  on  the  10th  AugiLst,  1860, 
the  other  by  the  Board  of  Health  on  the  14th  of  the  same 
month.  It  is  contended  on  behalf  of  the  defendant  that^ 
as  they  were  bound  by  the  statute  to  make  their  award 
within  twenty-one  days,  they  were,  by  implication,  boimd 
to  appoint  an  umpire  within  that  time.  But  I  am  of 
opinion  that  the  Legislature  contemplated  that,  if  they 
failed  to  appoint  an  umpire,  the  parties  might  give  notice 
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1863  to  them  to  do  so  after  that  time,  the  appointment  of 
HoLDswoRTH  ^°  Hmpirc  being  in  the  mind  of  the  Legislature  in  some 
Wilson  respects  distinct  from  the  making  of  the  award.  For 
it  has  provided,  in  sect  125,  that  "  in  case  the  arbitra- 
tors neglect  or  refuse  to  appoint  an  umpire  for  seven 
days  after  being  requested  so  to  do  by  any  party  to  the 
arbitration,  the  Court  of  Greneral  or  Quarter  Sessions 
shall,  on  the  application  of  any  such  party,  appoint  an 
umpire ;"  and  so  either  of  the  parties  may  prevent  the 
proceedings  from  being  abortive,  and  they  are  certain 
of  getting  an  umpirage.  It  has  been  much  insisted 
that  to  hold  the  appointment  of  the  umpire  valid  in  the 
present  case  will  extend  the  power  of  the  arbitrators  to 
appoint  an  umpire  to  an  indefinite  period ;  but  we  do 
not  intend  to  sanction  any  such  indefinite  power.  We 
follow  the  rule  stated  in  Russell  an  Arbitration^  p.  223, 
2nd  ed.,  in  respect  of  arbitrations  and  umpirages, 
which  prevails  when  the  submission  is  by  agreement 
or  by  rule  of  Court,  that  arbitrators  "may  appoint 
an  umpire  at  any  time  before  the  time  for  making  the 
umpirage  has  expired."  And  the  Courts  have  held,  in 
respect  of  all  other  arbitrations,  that  during  that  time 
the  arbitrators,  although  they  cannot  then  make  an 
award,  are  not  functi  officio  so  as  to  be  unable  to  appoint 
an  umpire.  Under  The  Public  Health  Act,  1848,  if  the 
arbitrators  did  their  duty,  they  would  make  their  award 
within  twenty-one  days  from  the  appointment  of  the  last 
of  them,  sect.  125 ;  or,  if  they  extend  the  time,  within 
three  months  from  the  date  of  the  submission,  sect  126. 
We  think  that,  between  the  twenty- one  days  and  the 
end  of  the  three  months,  the  parties  may  call  upon  them 
to  appoint  an  umpire  although  their  time  for  making  an 
award  has  expired.  But  the  time  for  making  the  umpirage 
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can  never  be  extended  beyond  six  months  Arom  the  date        1868. 
of  the  submission,  because  we  are  of  opinion  that  on  the  holdsworth 

true  construction  of  this  Act  of  Parliament-,  if  the  arbi-       «.  ^• 

WiLSoxr. 

trators  do  not  appoint  an  umpire  within  three  months, 
there  is  altogether  a  failure,  and  the  parties  must  begin 
again. 

The  Court  below  intimated  that  they  gave  an  unwilling 
judgment  in  favour  of  the  plaintiff,  by  reason  of  the 
judgment  in  Re  Bradshaw  and  the  East  and  West  India 
Docks  and  Birmingham  Junction  Railway  Company  (a). 
But  neither  the  Court  nor  the  learned  counsel  appreciated 
the  soundness  of  the  judgment  there  given.  It  was  the 
case  of  an  appointment  of  an  umpire  under  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.,  not 
by  arbitrators,  but  by  the  Board  of  Trade.  There  was 
a  power  for  the  arbitrators  to  appoint  an  umpire,  and 
if  they  failed,  then  either  of  the  parties  might,  xmder 
sect.  28,  apply  to  the  Board  of  Trade  to  appoint  an 
lunpire;  under  that  clause  the  umpire  was  appointed: 
and  I  believe  that,  as  far  as  that  point  is  concerned, 
the  judgment  would  on  a  hostile  scrutiny  be  found 
to  stand  correct  The  facts  are  not*  so  fiilly  stated 
in  the  report  as  in  the  judgment,  from  which  it 
appears  that,  before  the  twenty-one  days  had  expired,  the 
arbitrators  were  called  upon  to  appoint  an  umpire,  and 
failed  to  do  so,  and  then,  in  pursuance  of  the  statute, 
the  Board  of  Trade  were  applied  to,  and  they  appointed 
an  umpire,  and  the  Court  adjudicated  that  he  was  well 
appointed.  It  seems  to  us  that  the  judgment  in  that 
case  is  sound ;  and  therefore  the  judgment  of  the  Court 
below  in  the  present  case,  on  the  point  that  this  was  a 
valid  umpirage  by  an  umpire  who  had  a  valid  appoint- 
meat,  ought  to  be  aflSrmed. 

(<7)  12  q,  B.  562. 
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1863.  With  respect  to  the  other  point,  that,  the  umpire 

HoLDswoRTn  having    awarded  that    the   daimant  was    entitled    to 
WiLoK.      costs,   bnt    the   costs    not    having    been    settled    and 
allowed  before    the    action    was  brought,  the  action 
could  not  be  maintained,  we  are  of  opinion  contrary 
to  that  of  the  majority  of  the  Court  below.     We  hold 
that  the  award  was  valid  for  the  amount  of  compen- 
sation to  be  paid  and  for  the  costs.     It  has  always  been 
considered  that,  between  parties  to  an  action  in  the 
superior  Courts,  an  award  of  costs  means  judicially  the 
costs  of  the  litigation ;  and,  that  the  amount  is  to  be 
ascertained  ministerially  by  the  proper  oflScer  of  the 
Court     The  same  rule  applies  to  an  award  under  an 
Act  of  Parliament.     By  reason  of  the  submission  being 
made  a  rule  of  Court  the  taxing  officer  of  the  Court  has 
authority  between  the  parties  to  settle  the  amount  of 
the  costs.     When  parties  engage  in  litfgation,  something 
may  be  due  from  one  of  them  to  the  other  for  costs ;  and 
the  action  by  the   party  to  whom  costs  are  to  be  paid 
is  for  a  debt,  which  can  be  ascertained  at  any  time,  by 
going  before  the  taxing  officer.     The  taxation  is  for  the 
benefit  of  the  party  by  whom  the  costs  are  to  be  paid, 
in  order  that  he  may  pay  them  before  action  brought.  In 
the  present  case  the  demand  of  the  amount  of  the  costs 
made  on  the  defendant  with  a  bill  delivered  and  left  for  a 
month  before  action  brought  and  not  disputed,  is  an  action- 
able claim  for  money,  and  authorizes  the  plaintiff  to  sue 
for  the  amount  of  the  damage  given  by  the  award,  and 
for  the  amount  of  the  costs.     We  do  not  think  that  the 
award  is  void  because  the  amount  of  the  costs  was  left 
uncertain — the  right  of  action  vested  as  soon  as  the  award 
was  made  both  for  compensation  and  for  them.    The  judg- 
ment must  therefore  be  reversed  on  the  second  point. 
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Pollock  C.  B.,  Wtlliamb,  Willes  and  Keating  JJ.,        1863. 
and  Bramwell  and  Channell  BB.  concurred. 

Judgment  affirmed  on  the  first  point ; 
reversed  on  the  second  point 


Grainger  and  Others  against  Martin.  Saturday, 

MayWti. 


In  June,  18d9,  the  owners  of  a  ship  valued  at  17,000/.  caused  them-    ^    .      . 
lelves  to  be  insured  by  policies  in  the  usual  form  for  16,000/.  from  B(nnbay   ^^''^*^  «*- 
to  Liverpool,    When  oflf  Algoa  Bay  she  encountered  veiy  severe  weather,   ^^^^*^' 
ind  sustained  such  damage  that  it  became  necessary  to  put  into  Port  -^'^^^9^  or 
Louis,  in  Mauritius,  where  she  arrived  on  the  21st  August,    On  the  8th  ^Vj*^^ 
September,  the  master  wrote  to  the  owners  at  Belfast  a  letter  which  they   ™:  ^^ 
received  about  the  10th  October,  giving  a  detaUed  account  of  the  damage  "vf*^  ^ 
which  the  ship  had  met  with,  and  estimates  of  the  probable  expences  of  o'>^^*»'Onment, 
repairing  and  refitting  her,  &c.    On  the  1 5th  the  owners  wrote  a  letter  to 
the  captain,  in  which  thev  left  him  to  act  as  he  considered  best  for  the 
interests  of  all  concerned.    On  the  8th  December  the  captain  wrote  a 
letter  to  the  owners,  which  they  received  on  the  9th  January,  1860, 
stating  that  he  had  made  up  his  mind  to  abandon  and  sell  the  hull,  &c. 
on  account  and  for  the  ben^t  of  all  concerned.    On  the  13th  December 
he  attended  before  a  notary  public,  and  formally  declared  that  he  aban- 
doned the  ship  to  the  underwriters.    On  the  7th  January,  1860,  the  ship 
was  sold  by  auction  under  his  orders,  and  was  afterwards  broken  up. 
The  owners  had  bought  the  ship  in  1856  for  20,000/.,  and  20  per  cent, 
would  be  a  reasonable  deduction  in  respect  of  wear  and  tear  at  the  time 
when  the  policy  attached.    The  cost  of  building  such  a  ship  at  that  time 
would  have  been  20,000/. ;  and  the  cost,  of  repairing  her  10,500/.     Her 
value  after  she  had  been  repaired  would  have  been  7500/.,  she  being  a 
vessel  of  exceptional  size  ana  class ;  but  an  owner  wanting  such  a  ship 
for  the  particular  purposes  of  his  trade,  and  having  to  elect  either  to 
sell,  or  to  repair,  or  to  purchase,  would  have  electea  to  repair  her,  for 
such  a  vessel  could  not  have  been  built  or  purchased  at  that  time  for  so 
small  a  sum  as  10,500/.     On  a  case  stated  between  the  owners  and  an 
underwriter,  the  Court  having  power  to  draw  inferences  of  fact :  Held, 

1.  Per  ErU  C.  J.,  PoUock  C.  B.,  Williams  J.  and  ChanneU  and  Wilde 
BB.,  afl5nning  the  jud^ent  of  the  Court  of  Queen's  Bench,  Martin  B. 
and  Keating  J.  dissentientibus,  that  there  was  only  an  average,  and  not 
a  constructive  total  \ohs. 

2.  Per  Erie  C.  J.,  Pollock  C.  B.,  Williams  and  Keating  JJ.,  Channell 
and  Wilde  BB.,  Martin  B.  dissentiente,  that  the  notice  ot  abandonment 
was  not  in  time. 

"C^RROR  from  the  judgment  of  the  Court  of  Queen's 
Bench,  given  for  the  defendant  upon  a  case  stated 
by  order   of  a  Judge  without  pleadings.     See  vol.  2, 
p.  456. 
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1863.  The  case  was  ai^ed  in  Hilary  Vacation,  February  2nd 

GsAjRQEB     »^d  3rd. 


▼. 

Habtin. 


Lush  ( Watkin  Williams  with  him),  for  the  plainti£&. — 
First.  As  the  ship  could  not  have  been  repaired  except 
at  an  expense  exceeding  her  value  to  sell  in  the  market 
when  repaired,  there  was  a  constructive  total  loss :  2  Am. 
Insur,  1095,  2nd  ed. ;  Manning  v.  Irving  (a),  affirmed  in 
Exchequer  Chamber  (i),  and  in  D.  P.  (c);  Moss  v. 
Smith  {d),  per  Maule  J.  ;  Tfie  African  Steam  Ship  Com- 
pany  v.  Swanzy  (e).  [Martin  B.  The  real  test  is  stated 
by  Patteson  J.,  delivering  the  opinion  of  the  Judges,  in 
Irving  v.  Manning  in  D.  P.  (f) :  ''  The  course  has  been 
in  all  cases  in  modem  times  to  consider  the  loss  as  total 
where  a  prudent  owner,  uninsured,  would  not  have 
repaired.''  Wilde  B.  Whether  a  prudent  owner  would 
have  sold  the  ship  is  the  true  proposition,  though  it  may 
be  convertible  into  the  other.] 

Secondly.  Under  the  circumstances  no  notice  of 
abandonment  was  necessary ;  but  if  it  was,  the  notice 
was  given  in  time,  which  was  a  question  of  fact.  A 
declaration  of  abandonment  before  a  notary  public  was 
not  necessary,  though  it  was  advisable,  because  it  made 
the  abandonment  absolute  and  irrevocable:  Henchman 
V.  Qffley,  note  (a)  to  Kewley  v.  Ryan  (g);  2  Am.  Insur. 
1027,  2nd  ed. ;  Cambridge  v.  Anderton  (A)  ;  Roux  v. 
Salvador,  in  error  (i),  reversing  the  judgment  of  the 
Common  Pleas  (A). 

(a)  1  a  B.  168. 176.  (h)  2  a  JB.  784. 

(c)  6  a  B,  391 ;  1  JET.  Z.  0.287.         (d)  9  C.  B.  94. 103. 

ie)  2i:.  #  J.  660.  (/)  6  C?.  B.  419;  IH,  L.  C.304. 

(q)  2  H,  Bl  345.  (A)  2  B.  f  C.  691. 

(i)  3  Bififf.  N,  C,  266.  W  1  Bin^,  N.  C.  526. 
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Mellish  {Broun  with  him),  for  the  defendant. — First        1863. 
There  being  no  proper  market  value  of  such  a  ship  as     Gbaihqib 
that  in  question,  the  selling  price  was  no  criterion  of  the      mJ^'xih 
real  value.    A  prudent  uninsured  owner  would  not  have 
repaired  the  ship,  because  he  could  not  have  replaced 
her  except  at  a  cost  exceeding  that  of  the  repairs. 

Secondly.  Notice  of  abandonment  was  necessary, 
as  the  master,  if  he  intended  to  abandon,  had  no  right 
to  sell  the  ship,  which  was  l3ring  safely  in  harbour, 
without  the  authority  of  the  xmderwriters.  The  abandon- 
ment was  insufficient,  because  the  notice  was  not  given 
in  time,  as  the  underwriters  had  no  opportunity  of 
electing  to  repair  the  ship :  Knight  v.  Faith  (a),  per  Lord 
Campbell^  in  which  case  all  the  preceding  cases  were 
reviewed ;  2  Am.  Intur.  1166 — 1167,  2nd  ed.,  citing 
Hunt  V.  The  Royal  Exchange  Assurance  (6),  and  Aldridge 
V.  BeU  (c). 

Lushy  in  reply. 

Cur.  adv.  vult. 

May  11th.    The  following  judgments  were  delivered. 

Erle  C.  J.  This  action  was  founded  upon  an  alleged 
constructive  total  loss  of  a  ship  of  which  the  plaintiffs 
were  owners ;  and  who  claimed  to  recover  the  sum  in- 
sured from  the  insurers.  In  the  Court  of  Queen's  Bench, 
two  questions  were  material  to  be  established.  That 
Court  were  of  opinion  in  favour  of  the  defendant  on  one  of 
them,  namely,  that  there  was  no  constructive  total  loss; 
they  said  nothing  upon  the  question  whether  there  was 


(a)  15  Q,  B,  649.  669.  (6)  5  M.  4- S.  47. 

(c)  1  Stark.  498. 


T. 

Martin, 
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1863.        ^  notice  of  abandonment  in  time.    From  that  judgment 
G&AiHQEB     ^po^  tte  first  question  there  has  been  an  appeal  to  this 
Court 

The  proceedings  in  the  Court  below,  and  afterwards 
here,  have  turned  entirely  upon  the  facts  set  out  in  an 
award.  There  has  been  no  question  on  the  rules  of 
law  which  are  to  govern  the  case :  these  being  conceded, 
the  question  has  been  as  to  their  application  to  the 
facts.  There  is  some  difference  of  opinion  among  the 
Judges  of  this  Court;  but,  inasmuch  as  that  difference 
is  only  as  to  inferences  to  be  drawn  from  certain  facts 
stated  in  the  award,  we  think  it  better  and  more  expe- 
dient for  the  profession  that  we  should  not  deliver  con- 
flicting judgments  in  respect  of  the  inferences  we  draw 
from  these  facts.  A  large  majority  of  the  Judges  affirm 
the  judgment  of  the  Court  below  upon  the  point  that 
there  was  no  constructive  total  loss.  The  Lord  Chief 
Baron,  my  brothers  Williams,  Channelly  Wilde  and 
myself,  are  of  that  opinion.  My  brothers  Martin  and 
Keating  are  of  a  contrary  opinion. 

In  case  this  matter  should  be  taken  to  another  Court 
of  error,  it  is  necessary  to  decide  the  second  question, 
viz.,  whether  there  was  notice  of  abandonment  in 
time ;  and,  in  respect  of  that,  my  brother  Martin  is  of 
opinion  that  the  notice  of  abandonment  was  in  time, 
but  aU  the  rest  of  the  Court  are  of  opinion  that 
the  notice  of  abandonment  was  not  in  time ;  and 
therefore  upon  that  point  also  the  judgment  of  this 
Court  wiU  affirm  that  given  by  the  Court  below,  though 
it  did  not  decide  that  point.  The  Lord  Chief  Baron, 
my  brothers  Williams^  Channell^  Wilde  and  Keating  and 
myself  are  in  favour  of  the  defendant  on  the  notice  of 
abandonment. 
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Pollock  C.  B.     I  will  only  add  to  what  has  fallen        1863. 
from  my  Lord  Chief  Justice,  that  the  practice  is  now     Gsainobk 
much  more  common  than  it  used  to  be,  of  referring  purely      Martih. 
matters  of   &ct  to  the  Judges  assembled  either  in  a 
Court  of  error  or  in  a  Court  in  banc.     Formerly  such 
a  course  was  extremely  rare,  and  the  Judges  have  always, 
as  far    as   they  could,   avoided    deciding  them;    but 
when  they  have  to  decide  a  matter  of  fact,  as  that  is 
the  province  of  a  jury,  and  this  decision  must  be  by  the 
majority,  I  think  it  much  better  that  they  should  simply, 
like  a  jury,  return   their  verdict,  and   not  state  any 
reasons  for  their  differences  of  opinion,  because,  to  do 
80,  conld  not  establish  any  principle  or  advance  the  study 
of  the  law,  but  would  merely  express  the  judgment  of 
those  persons  by  whom  the  case  was  decided  as  to  the 
inferences  to  be  drawn  from  the  facts  laid  before  them. 
I  therefore  entirely  agree  with  the  course  which  is  being 
taken  respecting  the  disputed  inferences  here,  and  which 
meets  with  the  concurrence  of  all  the  other  members  of 
the  Court. 

Judgment  affirmed. 


14 
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1863. 


1^"*^'  Holland  against  Russell. 

Inntrance.  A,,  as  agent  for  a  foreign  owner,  entered  into  a  policy  of  insurance  on 

Buppreanon       a  ship  in  the  usnAl  form.    At  the  time  of  effecting  the  insurancA,  A.  was 

of  material         in  possession  of  a  letter  from  the  captain,  informing  him  that  the  ship 

/(u^-  haa  received  injury,  which  hct  he,  without  fraudulent  intention  to 

Principal  and    deceive,  omitted  to  disclose  to  the  underwriters.    The  ship  was  lost, 

agent.  and  J9.,  one  of  the  underwriters,  paid  to  A,  his  amount  of  the  insurance ; 

Maiuy  had         but,  having  subsequently  become  acquainted  with  the  above  circum- 

and  received,      stance,  brought  an  action  for  money  had  and  received  against  him  to 

recover  it  back.    A.^  before  he  was  aware  of  B.'b  intention  to  dispute 

the  policy,  and  acting  bon&  fide  throughout,  transmitted  to  his  principal 

the  money  he  had  received  from  the  various  underwriters;  with  the 

exception  of  a  certain  amount  for  which  he  had  allowed  the  principal 

credit  in  a  settled  account,  and  of  another  which,  with  the  authority  of 

the  principal,  he  had  expended  in  a  suit  brought  by  him  on  behalf  of  the 

principal  against  C,  another  underwriter  on  the  policy:  held, 

1.  (In  accordance  with  the  decision  in  Russell  v.  iXomton^  ^  H,  ^  N, 
788,  affirmed  on  error,  6  Id,  140),  that,  in  consequence  of  the  conceal- 
ment from  the  underwriters  of  the  fact  stated  in  the  captain's  letter,  the 
policy  was  voidable  at  the  election  of  the  imderwriters.' 

2.  That  A.  being  onlj  an  agent,  of  which  B.  was  aware,  and  having, 
without  notice  of  S.'s  intention  to  repudiate  the  contract,  paid  over  to 
his^  nrincipal  the  amount  received  from  the  underwriters,  B,  was  not 
entitled  to  recover  back  from  A.  his  amount  of  the  insurance. 

3.  That  there  was  no  difference  in  this  respect  between  the  money 
actually  paid  over  by  A,  to  his  principal,  and  the  moneys  which  had 
either  been  allowed  in  account  between  them  or  expended  in  the  suit 
against  C. 


nPHE  plaintiff  having  appealed  from  the  decision  of 
the  Court  of  Queen's  Bench  in  discharging  the 
rule  to  enter  a  verdict  for  him  in  this  cause  (see  the 
report,  \  B,  Sf  S.  424),  the  case  was  argued  before  Erle 
C.  J.,  Pollock  C.  B.,  Williams,  Willes  and  Keating 
J  J.,  and  Bramwell  and  Channell  BB. 

Sir  George  Hongman,  for  the  plaintiff. 


Lush  {Watkin  Williams  with  him),  for  the  defendant ; 
who,  having  been  heard  for  some  time,  was  stopped. 
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Sir  G.  Honyman  was  heard  in  reply.  1863. 

Holland 

The  arguments  used  on  both  sides  were  the  same  as     Bushell. 
in  the  Court  below. 

The  following  cases  were  referred  to.  Carter  v. 
Boehm(a\  Buller  v.  Harrison(b\  Marriot  v. Hampion(c)^ 
and  note  to  that  case  in  2  Smithes  Lead.  Cas.  364^  5th  ed.^ 
Bilbie  v.  Lumley  (d),  Cox  v.  Prentice  («),  Edwards  v. 
Hoddingif),  Taumsonv.  Wilson  {ff)y  Kelly  v.  Solan  {h\ 
Knight  v.  Faith  (i),  Martindale  v.  Falkner  (A),  Sweeting 
y.  Pearce  (/),  Townsend  v.  Crowdy  (m),  Standish  v. 
-Bof*  (n),  Russell  v.  Thornton  (o),  2%e  Directors  of  the 
Midland  Great  Western  Railway  of  Ireland  v.  JbAn- 
ion  (p),  /Sltory  on  Agency^  §  300 — 1,  6th  ed. 

Erle  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  below  ought  to  be  affirmed. 

This  is  an  action  by  the  plaintiff  to  recover  back  a 
sum  of  200/.  paid  to  the  defendant  by  the  plaintiff  as 
underwriter  on  a  policy  of  marine  insurance.  The 
defendant  who  received  this  money  from  the  plaintiff 
received  it  as  agent  for  a  foreign  principal.  The  plain- 
tiff knew  that,  and  paid  him  in  that  capacity,  with  the 
intention  that  he  should  pay  it  over  to  that  principal, 

(rt)  3  Burr.  1905.  (*)  Cowp,  565. 

(c)  7  T.  R.  209.  {d)  2  East,  469. 

(e)  3  M.  ^  S.  344.  (f)  5  Taunt.  815. 

is)  1  Camp.  396.  (A)  9  M.  4- W.  54. 

(i)  15  Q.  B.  649.  (k)  2  C.  JB. 706.1719— 20, 

(0  7  C.  B.  N.  S.  449.  (m)  8  C.  B,  N.  S.  477. 

(n)  3  Exch,  527. 

(0)  AH.4-N.7SS;  afiarmcd  in  the  Exch.  Ch.  6  Id.  140. 

(;>)  6  H.  L.  Cas.  79=1. 
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1863.  and  he  did  so;  and  all  tlie  money  thus  received  has 
"^Holland  ^*^^  accounted  for  in  a  settlement  of  accoxmt  approved 
BvsIell.  ^y  *^®  foreign  principal  under  circumstances  which 
clearly  amount  to  payment  of  that  sum  to  him.  The 
defendant  having  therefore  been  altogether  an  agent  in 
the  matter^  is  there  anything  which  takes  him  out  of 
the  ordinary  protection  to  which  an  agent  is  entitled 
who  pays  money  to  his  principal  before  he  received 
notice  not  to  pay  it,  and  before  he  knew  that  there  was 
no  legal  duty  on  him  to  do  so?  There  is  nothing  in 
this  case  to  deprive  the  defendant  of  the  right  of  an 
ordinary  agent  so  to  protect  himself.  He  had,  indeed, 
before  effecting  the  insurance,  received  a  letter  relative 
to  the  state  of  the  ship  about  to  be  insured,  the  contents 
of  which  he  did  not  communicate  to  the  insurer,  and  the 
concealment  of  which  would  have  avoided  the  policy  if 
an  action  upon  it  had  been  defended  on  that  groimd. 
But  the  whole  effect  of  that  concealment  is  to  avoid  the 
policy.  No  action  could  have  been  maintained  against  the 
defendant  for  not  having  communicated  the  information, 
it  being  clear  that  he  believed  that  the  non-communication 
of  the  letter  would  not  avoid  the  policy ;  although,  if  he 
had  done  anything  which  amounted  to  a  wilful  false- 
hood, he  might  have  been  liable.  But  he  believed 
that  it  was  not  his  duty  to  bring  forward  that  letter, 
and  he  acted  as  he  did  with  the  intention  of  doing  what 
was  right  both  towards  his  principal  and  towards  the 
insurer.  The  non-disclosure  of  the  contents  of  that 
letter  is  a  wrong  thus  far,  that  under  such  circumstances 
the  insurer  may  avoid  the  policy  if  he  chooses,  but  it 
is  not  a  wrong  as  between  him  and  the  agent  by  whom 
it  was  effected.     An  action  might   indeed   have  been 


") 
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brought  against  the  defendant  by  his  principal  for  want        1863. 

of  skill  in  eflfecting  a  policy  which  turned  out  to  be  void.      Hollakd 

But  the  point  of  the  case  is^  did  the  defendant,  according      Bumeli. 

to  the  ailment  of  Sir  George  Honyman^  do  a  wrong  in 

not  bringing  forward  that  letter?    I  say  no.    The  policy 

was  a  voidable  policy  for  the  reason  I  have  stated,  but 

still  the  defendant,  in  demanding  payment  of  it,  did  his 

duty  to  his  principal ;  and,  as  it  was  Toidable  only,  had 

a  right  to  act  on  it  as  if  it  were  a  valid  policy,  and  take 

the  money,  which,  when  received,  he  had  a  right  to 

bring  into  account  between  himself  and  his  principal. 

If  he  had  known  that  the  insurer  intended  to  dispute 

his  right  to  receive  the  money  on  the  policy,  and 

hastened  to  pay  it  over  to  his  principal  in  order  to  avoid 

that  claim,  or  did  anything  else  to  shew  that  the  money 

was  not  paid  over  by  him  in  the  full  belief  of  the  validity 

of  the  transaction,  it  would  have  been  a  fraudulent  act. 

On  this  ground  I  think  the  defendant  is  entitled  to 
the  usual  protection  of  an  agent. 

The  rest  of  the  Court  concurring. 

Judgment  affirmed. 


VOL.  IV.  c  B.   &  s. 
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[1862.] 


[Friday,  Mv 
vember  14th.] 

Tithe  Con^ 
mutation  Act, 
6  #  7  JT.  4. 
c.71.*.42. 
Extraordinary 
rent-charge. 
Hop  grounds. 
Waste  lands. 


Trimmer  agavist  The  Reverend  Charles  Bing- 
ham Walsh  and  John  Thomas  Williams. 


A  parish  was  brought  tmder  the  operation  of  the  Tithe  Commutation 
Act,  6  &  7  ^.  4.  c.  71.  The  award  of  the  Commissioners  found  that 
the  vicar  was  entitled  to  the  small  tithes,  and,  in  pursuance  of  notice  given 
for  the  purpose  by  the  owners,  the  tithes  of  lands  in  the  parish  which 
were  cultivated  as  hop  ^unds  had  been  valued  separately.  It  also 
found  that  certain  land  in  the  parish  of  which  A.  was  owner  and  occu* 
pjier  was  common  or  waste  land,  and  not  subject  to  the  payment  of 
ti&es  in  kind ;  and  no  ordinary  rent-charge  was  made  payable  in  respect 
of  it.  A  valuation  was  made  accordingly.  After  the  commutation  A. 
enclosed  and  cultivated  that  land  as  hop  ground.  Held  by  the  Court 
of  Exchequer  Chamber;  consisting  of  Erie  C.  J.,  Pollock  C.  B.,  Willes 
and  Keatina  JJ.,  and  Bramwell  and  Channell  BB. :  reversing  the  judg- 
ment of  the  Queen's  Bench ;  per  Cockbum  C.  J.  and  Blackburn  and 
MeUor  J  J.,  dissentiente  Wightman  J. :  that  the  vicar  was  not  entitled 
under  sect  42  to  an  additional  amount  of  rent-charge  equal  to  the  extra- 
ordinary charge,  in  respect  to  the  cultivation  of  that  land. 


nPHIS  was  an  action  of  replevin,  in  which,  under  The 
Common  Law  Procedure  Act,  1852,  sect.  46,  the 
following  case  was  stated  for  the  opinion  of  the  Court 
without  pleadings. 

The  plaintiff  is  the  owner  and  occupier  of  certain  lands 
in  the  parish  of  Binstead,  in  the  coimty  of  Southampton. 
The  plaintiff's  land,  at  the  date  of  the  award  hereinafter 
mentioned,  was  common  or  waste  land,  but  has  since 
been  enclosed,  and  ever  since  the  year  1855  has  been 
cultivated  by  the  plaintiff  as  hop  grounds. 

The  defendant  Walsh  became,  in  the  year  1854,  the 
vicar  of  the  parish  of  Binstead,  and  as  such  claims  to 
be  entitled  to  an  extraordinary  rent-charge  payable  in 
lieu  of  the  tithes  in  respect  of  the  cultivation  of  the 
plaintiff's  lands. 
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In  pnrsuaDce  of  such  claim  the  defendant  fFabh,  by       [1862.] 
the   defendant  fVUUams  his  bailiff^  put  in   a  distress      tbimmer 
on  the  25th  March,  1861,  upon  certain  hop  poles  on  the       «^  ^' 
plaintiff's  land  for  37/.  4f .  6^d.,  being  the  amount  pay- 
able on  the  1st  October,  1860,  for  such  extraordinary 
rent-charge^  if  the  plaintiff's  land  was  liable  in  respect 
thereof,  ten  days'  notice  in  writing  of  the  intention  to 
make  such  distress  having  been  first  duly  given  by  the 
defendant  ffdlsh  to  the  plaintiff  on  the  8th  November, 
1860.     Such  distress  was  duly  replevied  by  the  plaintiff, 
and  the  question  to  be  decided  is,  whether  the  plaintiff's 
land  is  liable  to  the  extraordinary  rent-charge  for  hops. 

The  tithes  payable  in  respect  of  the  parish  have  been 
duly  commuted  under  The  Tithe  Commutation  Act.  And 
by  the  award  of  an  assistant  tithe  Commissioner^  dated 
the  11th  October,  1841,  duly  confirmed  on  the  22nd 
October,  1841  ;  after  reciting  that  due  notice  had 
been  given  to  him  to  value  the  tithes  of  lands  in  the 
parish  which  were  cultivated  as  hop  grounds  separately, 
except  the  hop  grounds  lying  in  a  certain  district  called 
theiV^j^^m  Tithery;  and  that  the  said  Commissioner 
found  that  the  estimated  quantity  in  statute  measiire  of 
all  the  lands  of  the  parish,  which  were  subject  to  the 
payment  of  tithes,  amounted  to  48S6  acres  and  16 
perches  cultivated  as  therein  stated,  (to  wit)  2260  acres, 
3  roods  and  10  perches  as  arable  land,  136  acres  as  hop 
grounds  not  within  the  Neatham  Tithery,  1160  acres 
and  3  roods  as  meadow  or  pasture,  434  acres,  2  roods 
and  22  perches  as  woodland,  65  acres,  2  roods  and  34 
perches  as  sites  of  homesteads,  and  828  acres  and  30 
perches  (of  which  the  plaintiffs  land  is  parcel)  were  used 
as  common  or  waste  land ;  and  that  the  Commissioner 
also  found  that  aU  the  lauds  of  the  parish  were  subject 

c  2 
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[1862.]  to  the  payment  of  all  manner  of  tithes  in  kind,  with  the 
Trimmer  exception  of  1607  acres  and  24  perches  therein  particu- 
Walsh  ^^y  described,  and  being  lands  other  than  the  said  828 
acres  and  30  perches  of  which  the  plaintiff's  land  is 
parcel  as  aforesaid ;  and  reciting  that  the  said  Commis- 
sioner had  estimated  the  clear  annual  value  of  the  said 
tithes  in  the  manner  directed  by  the  said  Act  of  Parlia- 
ment, and  had  also  taken  into  account  the  rates  and 
assessments  paid  in  respect  of  such  tithes  during  the 
seven  years  of  average  prescribed  by  the  said  Act,  and 
that  the  vicar  of  the  said  parish  for  the  time  being  was 
entitled  to  all  the  small  tithes  arising  from  all  the  lands 
of  the  said  parish  subject  to  tithes,  except  from  the 
before  mentioned  lands  called  the  Neatham  Tithery :  the 
said  Commissioner  did  thereby  award,  amongst  other 
things,  that  the  annual  sum  of  209/L,  by  way  of  ordinary 
rent-charge,  subject  to  the  provisions  of  the  said  Act, 
and  to  commence  firom  the  time  therein  mentioned,  should 
be  paid  to  the  vicar  of  the  said  parish  for  the  time 
being,  instead  of  all  the  small  tithes  other  than  tithe  of 
hops  arising  from  all  the  lands  of  the  said  parish  subject 
to  tithes  (except  the  said  lands  called  the  iVeaMam  Tithery 
and  the  glebe)  ;  and  that  the  further  sum  of  Is,  6d.  per 
acre,  and  a  proportionate  sum  for  any  quantity  less  than 
an  acre,  should  be  paid  to  the  vicar  of  the  parish  for  the 
time  being  in  lieu  of  the  small  tithes  other  than  tithes 
of  hops  of  the  appropriate  glebe  lands  of  the  parish,  or 
of  such  parts  of  the  glebe  lands  as  might  at  any  time 
not  be  in  the  occupation  of  the  dean  and  chapter  therein 
mentioned  or  their  successors  for  the  time  being ;  and 
the  Commissioner  thereby  assigned  that  part  of  the 
parish  not  within  the  Neatham  Tithery  to  be  a  district 
within  which  the  thereinunder  mentioned  extraordinary 
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charge  upon  hop  grounds  should  prevail^  and  did  there-       [1862.] 
by  further  award  that  the  lands  therein  which  were  then      TamiiBa 
or  might  be  thereafter  cultivated  with  hops  should  be       walsh. 
charged  with  and  pay  the  additional  sum  of  1/.  per 
imperial  acre,  by  way  of  extraordinary  rent-charge^  and 
a  proportionate  sum  for  any  quantity  of  land  less  than 
an  acre^  so  long  as  they  should  be  so  cultivated. 

The  plaintifPs  land  is  not  within  the  i^aMam  Tithery. 

An  apportionment  of  the  sums  by  the  award  awarded 
to  be  paid  by  way  of  ordinary  rent-charge,  in  lieu  of 
tithes,  amongst  the  several  lands  of  the  said  parish,  was 
duly  made  by  two  valuers  duly  appointed :  which  ap- 
portionment commences  as  follows : — 

"Now  we,  having  been  duly  appointed  valuers,  to 
apportion  the  total  sum  awarded  to  be  paid  by  way  of 
rent-charge,  in  lieu  of  tithes,  amongst  the  several  lands 
of  the  said  parish  of  Binstead,  do  hereby  apportion  the 
rent-charge  as  follows : 

"  Gross  rent-charge,  payable  to  the  tithe  owners  in 
lieu  of  tithes,  for  the  parish  of  Binstead,  in  the  county 
of  Southampton,  including  Ms,  Id,  for  vicarial  tithes  of 
glebe  at  1*.  6rf.  per  acre,  1/.  2s.  6d.  for  rectorial  tithes  of 
glebe  at  35.  per  acre,  and  136/.  for  extraordinary  charge 
on  hops  at  1/.  per  acre,  1243/.  95.  4(/.,  viz. : 

"To  the  vicar         .        -        -        .     £345  11     1 

"  Appropriators  or  their  lessees,  Richard 


fVamer  and  C.  Hoodley 

-     761 

2 

3 

"  Impropriators,  viz. : 

"  Trustees  of  Algebra  Lectures   - 

-       70 

0 

0 

"James  Languish       -        .         - 

-      57 

0 

0 

"  Daniel  Innwood       .        -        . 

9 

16 

0 

£1243 

9 

4" 
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Trimiibb 

Walsh. 
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Value  in  imperial  bushels  and  decimal  parts  of  an 
imperial  bushel  of  wheats  barley  and  oats^  viz. : 


Bushel  and  decimal  parts. 


Wheat 
Barley 
Oats 


1180  73987 

2094  25965 

3014  46464 


Lsndownen. 

Oocupieri. 

Numbers 

to  the 
Plan. 

Names  and  de- 
scription of  lands 
and  premises. 

State  of 

Occupa- 

Uon. 

OuanUUes 
in  statute 
measure. 

Amount  of  rent-charge  api 
and  to  whom  payable. 

Andrews, 
Henry^ 
Executors 
of 

520 
521 
622 
523 
524 

Neatham 
Tithery. 

Upper,  12  acres 
Lower,  ditto 
Row 
MalifCs  Coppice 
Row 

Arable 
ditto 

Wood 
ditto 
ditto 

12  1     6 

11  3    3 

0  1    4 

4  1    2 

0  0  15 

Moiety  payable 

to  the  trustees 

of  the  Algebra 

Lectures. 

able  to  Jt 
Languii 

Budd, 
WiUiam. 

£     s,     d. 
2    0    4 
2    0    0 

£  8. 

1  18 
1  17 

And  then  proceeds  with  the  names  of  other  land- 
owners and  occupiers^  with  the  names  and  description 
of  their  lands  and  premises^  their  state  of  occupation  and 
quantities  in  statute  measure^  and  the  amount  of  rent- 
charge  apportioned  upon  the  several  lands^  and  to  whom 
payable.  And  the  apportionment  in  like  manner  gives 
the  names  and  description  of  the  lands  and  premises 
in  respect  of  which  the  rent- charge  of  209/.  was  payable 
to  the  vicar^  and  also  their  state  of  occupation  and 
quantities  in  statute  measure^  and  the  amount  of  rent- 
charge  apportioned  upon  such  lands  and  to  whom  pay- 
able. 

Every  piece  of  land^  homestead^  buildings  &c.|  of  what- 
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ever  denomination^  liable  to  any  portion  of  the  said      [1862.] 
ordinary  rent-charge  of  209/.,  is  distinguished  separately.      TBiMMEa 
No  apportionment  is  made  of  the  extraordinary  rent-       Wamh 
charge  payable  in  respect  of  the  said  136  acres  of  hop 
grounds,  nor  are  they  again  mentioned  in  the  apportion- 
ment, excepting  at  the  end  of  a  summary  of  the  tithes 
payable  to  the  vicar.        -        -        -        £209  11     1 

''  Extraordinary  charge  on  186  acres  of 
hops,  at  1/.  per  acre       -        -        -        -    186    0    0 

£845  11     V 


The  award  does  not  apportion  any  ordinary  rent-chai^ 
whatever  upon  the  said  828  acres  and  30  perches  of  com- 
mon orwastelandsor  any  part  thereof,  but  they  are  included 
(with  other  lands)  in  the  apportionment  and  schedule 
under  the  following  description.    Qatnuty. 

''  The  forest  of  Alice  Holt  2658  :  8  :  8,  rent-charge 
payable  to  vicar.'* 

No  ordinary  rent-charge  therefore  was  payable  or  has 
been  paid  in  respect  of  the  plaintiff's  land  or  of  the 
common  or  waste  lands  of  which  it  formed  part. 

The  extraordinary  rent-charge  of  136/.  has  from  time 
to  time  varied  and  been  paid  according  to  the  quantity 
of  acres  cultivated  as  hop  grounds. 

It  is  agreed  that  the  Court,  or  the  parties  and  their 
counsel,  may  refer  to  the  award  and  apportionment. 

An  enclosure  of  part  of  the  lands  hereinbefore  men- 
tioned as  the  forest  o{. Alice  Holt,  including  the  plaintiff's 
land,  took  place  in  or  about  the  year  1854,  and  the 
award  made  by  the  valuer  appointed  in  the  matter  of 
that  enclosure  was  confirmed  on  the  29th  January, 
1857.  There  is  no  mention  of  tithes  in  the  enclosure 
award.     Allotments  were  made  by  the  award  to  persons 
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[1862.]  '^^^  brought  in  and  proved  their  claims  in  the  usual 
TmiiMEs  ^*^y>  *^d  the  plaintiff's  land  was  allotted  to  a  person 
YfALBB  ^^®  ^*^  ^®  lands  in  Binstead  parish,  but  who  had  land 
in  an  adjoining  parish,  and  who  established  a  claim  to 
allotments  in  respect  of  such  last  mentioned  lands  by 
haying  exercised  commonable  rights  upon  and  over  the 
Binstead  wastes.  Some  portion  of  these  waste  lands 
was  sold  by  the  said  Commissioners  to  pay  the  expenses 
of  the  enclosure. 

In  or  about  the  year  1855  the  plaintiff  laid  out  and 
commenced  cultivating  his  enclosure  as  hop  ground,  and 
has  ever  since  continued  so  to  cultivate  it. 

The  defendant  Wabh  has  for  some  time  past  claimed 
to  be  entitled  to  the  said  extraordinary  rent-charge  in 
respect  of  such  cultivation,  but  has  not  tried  to  enforce 
payment  thereof  until  the  month  of  November ^  1860, 
when  he  made  a  formal  claim  upon  the  plaintiff  and 
others  who  had  planted  the  said  enclosed  waste  lands 
with  hops,  for  the  payment  of  the  extraordinary  charge 
of  \l  an  acre,  and  on  the  8th  November,  1860,  a  further 
formal  application  was  made  by  the  last  named  defendant 
for  the  said  rent-charge,  and  as  it  was  not  paid  the 
distress,  which  is  the  subject  of  this  action,  was  taken 
by  the  defendant  upon  the  plaintiff^s  land  for  a  sum  of 
87/.  4*.  6|d.,  being  at  the  rate  of  1/.  per  acre  for  land 
cultivated  as  hop  ground,  for  a  period  of  two  years  up 
to  the  1st  October  then  last  past. 

The  question  for  the  opinion  of  the  Court  is.  Whether, 
under  the  circumstances  stated,  the  plaintiff^s  land  is 
liable  to  pay  the  said  extraordinary  tithe  rent-charge  for 
,     hops. 

If  the  Court  should  be  of  opinion  in  the  aflSrmative, 
judgment  is   to  be  entered    for    the  defendants    for 
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37/.  4*.  6Jrf.     If  the  Court  should  be  of  opinion  in  the      [1862.] 

n^ative^  judgment  is  to  be  entered  for  the  plaintiflF     Tkimmkb 

for  2/.  2*.  ^^• 

Walbb. 

Coleridge  (Garth  with  him),  for  the  plaintiff.— The 
defendant,  as  yicar  of  this  palish,  is  not  entitled  to  an 
extraordinary  rent-charge  in  respect  of  these  hop 
grounds.  The  question  depends  on  the  construction 
of  certain  sections  of  The  Tithe  Commutation  Act, 
6  &  7  ^.  4  c.  81. 

Sect.  40.  *'  In  case  any  of  the  lands  in  the  parish 
shall  be  hop  grounds,  orchards,  or  gardens,  and  notice 
shall  be  giv.en  by  the  owner  thereof  to  the  Commis- 
sioners or  Assistant  Commissioner  acting  in  that  behalf 
that  the  tithes  thereof  should  be  separately  valued,  the 
Commissioners  or  Assistant  Commissioner  shall  estimate 
the  value  of  the  tithes  thereof  according  to  the  average 
rate  of  comjk)sition  for  the  tithes  of  hops,  fruit,  and 
garden  produce  respectively  during  seven  years  pre- 
ceding Christmas  in  the  year  1835,  within  a  district  to 
be  assigned  in  each  case  by  the  Commissioners  or 
Assistant  Commissioner,  and  estimating  the  same  as 
chai^eable  to  all  parliamentary,  parochial,  county,  and 
other  rates,  charges,  and  assessments  to  which  the  said 
tithes  are  liable,  and  shall  add  the  value  so  estimated 
to  the  value  of  the  other  tithes  of  the  parish  ascer- 
tained as  aforesaid.^' 

Sect.  42.  '*  The  amount  which  shall  be  charged  by 
any  such  apportionment  as  hereinafter  provided  upon 
any  hop  groimds  or  n^ket  gardens  in  any  district  so  to 
be  assigned  shall  be  distinguished  into  two  parts,  which 
shall  be  called  the  ordinary  charge  and  the  extraordinary 
charge,  and  the  extraordinary  charge  shall  be  a  rate 
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[1862.]      P^  imperial  acre,  and  bo  in  proportion  for  less  quantities 
Trimmer      ^^  ground,  according  to  the  discretion  of  the  valuers  or 
Commissioners  or  Assistant  Commissioner  by  whom  the 
apportionment  shall  be  made  as  aforesaid ;  and  all  lands 
whereof  the  tithes  shall  have  been  commuted  under  this 
Act,   and  which  shall    cease  to  be  cultivated  as  hop 
grounds  or  market  gardens  at  any  time  after  such 
commutation,  shall  be  charged  after  the  81st  day  of 
December   next  following   such  change  of  cultivation 
only  with    the    ordinary   charge   upon    such    lands ; 
and  all  lands  in  any  such  district  the  tithes  whereof 
shall  have  been  commuted  under  this  Act,  and  which 
shall  be  newly  cultivated  as  hop  grounds  or  market 
gardens  at  any  time  after  such  commutation,  shall  be 
charged  with  an  additional  amount  of  rent-charge  per 
imperial  acre,  equal  to  the  extraordinary  charge  per 
acre  upon  hop  grounds  or  market  gardens  respectively 
in  that  district ;  provided  always,  that  no  such  additional 
amount  shall  be  charged  or  payable  during  the  first 
year,  and  half  only  of  such  additional  amount  during 
the  second  year,  of  such  new  cultivation ;  and  an  addi- 
tional rent-charge  by  way  of  extraordinary  charge  upon 
hop  grounds  and  market  gardens,  newly  cultivated  as 
such,  beyond  the  limits  of  every  district  in  which  any 
extraordinary  charge  for  hop  grounds  or  market  gardens 
respectively  shall  have   been    distinguished  as  afore- 
said at  the  time  of  the  commutation,  shall  be  charged 
by  the  Commissioners  at  the  time  of  such  new  cul- 
tivation, upon  the  request  of  any  person  interested 
therein,  if  such  new  cultivation  sball  have  taken  place 
during  the  continuance  of  the  commission  of  the  said 
Commissioners,  and  after  the  expiration  of  the  commission 
shall  be  charged  in  such  manner  and  by  such  authority 
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as  Parliament  shall  direct^  and  shall  be  payable  and  re-       [1862.] 
ooverable  in  like  manner  and  subject  to  the  same  inci-      Tkimmbr 
dents  in  all  respects  as  an  extraordinary  chaise  chained       wliaa 
upon  any  hop  grounds  or  market  gardens  at  the  time 
of  commutation.'^ 

Sect.  67.  ''  From  the  Ist  day  of  January  next  foUow* 
ing  the  confirmation  of  every  such  apportionment  the 
lands  of  the  said  parish  shall  be  absolutely  dischai^ed 
from  the  payment  of  all  tithes^  except  so  far  as  relates 
to  the  liability  of  any  tenant  at  rack  rent  dissenting 
as  hereinafter  provided^  and  instead  thereof  there 
shall  be  payable  thenceforth  to  the  person  in  that  behalf 
mentioned  in  the  said  apportionment  a  sum  of  money 
equal  in  value^  according  to  the  prices  ascertained  by  the 
then  next  preceding  advertisement^  to  the  quantity  of 
wheat,  barley,  and  oats  respectively  mentioned  therein 
to  be  payable  instead  of  the  said  tithes,  in  the  nature  of 
a  rent-charge  issuing  out  of  the  lands  charged  there- 
with; and  such  yearly  sum  shall  be  payable  by  two 
equal  half  yearly  payments  on  the  1st  day  of  July  and 
the  1st  day  of  January  in  every  year,  the  first  payment, 
except  in  the  case  of  barren  reclaimed  lands,  as  herein- 
after provided,  being  on  the  first  day  of  July  next  after 
the  lands  shall  have  been  discharged  from  tithes  as 
aforesaid,  and  such  rent-charge  may  be  recovered  at  the 
suit  of  the  person  entitled  thereto,  his  executors  or 
administrators,  by  distress  and  entry  as  hereinafter 
mentioned ;  and  after  every  first  day  of  January  the. 
sum  of  money  thenceforth  payable  in  respect  of  such 
rent-charge  shall  vary  so  as  always  to  consist  of  the  price 
of  the  same  number  of  bushels  and  decimal  parts  of  a 
bushel  of  wheat,  barley,  and  oats  respectively,  according 
to  the  prices  ascertained  by  the  then  next  preceding  adver- 
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[1862.]  tisement^  and  any  person  entitled  from  time  to  time  to 
Trimmer  ^^7  *^^  varied  rent-charge  shall  have  the  same  powers 
Walsh  ^^^  enforcing  payment  thereof  as  are  herein  contained  con- 
cerning the  original  rent-charge:  provided  always^  that 
nothing  herein  contained  shall  be  taken  to  render  any 
person  whomsoever  personally  liable  to  the  payment 
of  any  such  rent-charge:  provided  always,  that  the 
rent-charge  which  shall  be  apportioned  upon  any 
lands  in  the  said  parish  which  daring  any  part  of  the 
said  period  of  seven  years  preceding  Christmas  1835 
were  exempted  from  tithes  by  reason  of  having  been 
inclosed  under  any  Act  of  Parliament^  or  converted  from 
barren  heath  or  waste  ground^  shall  be  payable  for  the 
first  time  on  the  1st  day  of  July  or  Ist  day  of  January 
next  following  the  confirmation  of  the  apportionment 
which  shall  be  nearest  to  the  time  at  which  tithes  were 
or  would  have  become  payable  for  the  first  time  in  respect 
of  the  said  lands  if  no  commutation  thereof  had  taken 
place.'* 

The  policy  of  the  statute  was  to  remove  the  impedi- 
ments to  the  cultivation  of  waste  lands^  and  with  this 
object  it  provides  that,  by  a  commutation  made  once  for 
all^  the  right  to  take  tithes  in  every  parish  within  its  ope- 
ration shall  be  extinguished.  The  plaintiflfs  lands  being 
waste  at  the  time  of  the  commutation^  paid  no  tithes, 
and  consequently  no  part  of  the  ordinary  rent  chai^ 
was  charged  on  them.  Where,  by  mistake  in  an  appor- 
^onmenty  the  tithe  Commissioners  treated  certain  lands 
as  tithe  free,  it  was  held  that  the  right  to  tithe  from 
those  lands  was  at  an  end :  Walker  v.  Bentley  (a). 
[Blackburn  J.  These  lands  were  not  exempted  from  tithe 
at  the  time  of  the  apportionment,  but  the  tithe  arising 
from  them  was  equal  to  nothing.]      It  will  not  be 

(a)  9  Hare,  620. 
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disputed  by  the  other  side  that,  if  the  land  had  been  [1862.] 
newly  planted  with  anything  else  than  hops,  no  tithe  Tkimmjcb 
could  be  taken  for  it.  Now,  ex  vi  termini  "  extraordi-  wIjsh 
nary**  means  something  beyond  "  ordinary."  [  Wightman 
J.  Sect.  43  points  out  a  special  mode  of  estimating  the 
value  of  the  tithes  of  lands  which  shall  have  been  ex- 
empted from  payment  of  tithes  by  reason  of  having 
been  inclosed  under  any  Act  of  Parliament,  or  converted 
from  barren  heath  or  waste  ground,  or  by  reason  of  being 
glebe  lands,  or  of  having  been  pnrcel  of  the  possessions  of 
any  privileged  order,  and  notice  shall  have  been  given. 
Blackburn  J.  In  note  (£)  to  Chiity's  Statutes,  by  fVehbt/ 
and  Beavan,  vol.  3,  p.  1387,  2nd  ed.,  referring  to  stat. 
2  &  3  iSa.  &  c.  13.  s.  6.,  it  is  said.  "  The  seven  years 
begin  to  run  from  the  time  when  some  act  has  been 
done  to  make  the  land  more  productive  than  it  was 
before.''] 

Mellish  (J.  J.  Aston  and  F.  M.  fVhite  with  him),  for  the 
defendant.  —This  case  raises  an  important  question  for 
all  clergymen  in  hop  growing  counties,  especially  as  hops 
are  vicarial  tithes.  In  The  Tithe  Commutation  Act, 
6  &  7  ^.  4.  c.  71.,  the  Legislature  has  proceeded  on  a 
different  principle  with  respect  to  hop  grounds  and 
market  gardens  than  with  other  things  yielding  tithes. 
By  that  Act,  whatever  tithe  rent-charge  is  imposed  on 
other  land  at  the  time  of  the  commutation,  is  to  remain 
for  ever ;  but  with  respect  to  hop  grounds,  the  Legis- 
lature says  that  land  growing  hops  shall  pay  an  extra- 
ordinary charge,  and  that  if  the  land  ceases  to  grow 
them,  it  shall  cease  to  pay  the  extraordinary  charge. 
The  reason  of  this  latter  provision  is,  that  were  it  other- 
wise, then,  in   consequence  of  the    great  value  which 
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[1862.]  must  have  been  originally  set  on  the  land  that  had 
Trimmer      ceased  to  grow  hops,  the  charge  npon  it  would  be  a  sum 

W^H  equal  to  the  rent  of  the  land,  which  would  have  a 
tendency  to  put  it  out  of  cultivation.  [Blachbum  J. 
The  question  turns  on  the  meaning  of  the  word  ''  com- 
mutation.'^ The  preamble  to  the  statute  seems  to  shew 
a  difference  between  '^  compensation"  for  tithes  and 
'' commutation'^  of  them.]  It  means  a  chauge  from 
the  obligation  to  pay  tithes  in  kind  to  an  obligation 
to  pay  a  rent-charge.  The  tithes  of  this  waste  land, 
therefore,  have  not  been  commuted.  It  is  conceded 
that  if,  before  the  commutation  in  this  parish,  this 
land  had  been  enclosed  and  planted  with  hops,  tithe 
in  kind  would  have  been  payable  for  it.  [^fVightman  J. 
What  are  the  tithes  in  the  parish  commuted /or?]  For 
the  tithes  of  all  lands,  which,  whether  they  paid  tithes 
or  not,  were  liable  to  pay  them.  Commutation  must 
not  be  confounded  with  apportionment.  The  term  '*  com- 
muted'* does  not  apply  to  the  "  apportionment,*'  but  to 
the  agreement  to  take  the  rent-charge  in  respect  of  all  the 
lands,  though  nothing  is  afterwards  apportioned  to  some 
of  them.  By  sect  17,  the  owners  of  the  lauds  and  of  the 
tithes  within  a  parish  may  meet  and  make  an  agreement  for 
the  commutation  of  tithes  within  the  limits  of  the  parish. 
Sect.  58 :  '*  It  shall  be  lawful  for  the  valuers  or  Commis- 
sioners or  any  Assistant  Commissioner,  upon  the  request 
of  any  landowner,  at  any  time  before  the  confirmation 
of  the  apportionment,  to  apportion  the  whole  rent-charge 
intended  to  be  charged  upon  any  lands  of  such  land- 
owner held  under  the  same  title  and  for  the  same  estate, 
in  the  same  parish,  specially  upon  the  several  closes  or 
portions  of  such  lands,  or  according  to  an  acreable  rate 
or  acreable  rates  upon  lands  of  different  quality,  in  such 
manner  and  in  such  proportiouj  and  to  the  exclusion  of 
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suck  of  them^  as  the  landowner^  with  the  consent  of  the  [1862.1 
person  entitled  to  such  rent-charge,  may  direct,  and  the  tkimmer 
particulars  ef  every  such  special  apportionment  shall  be  walsh 
included  in  the  draft  of  the  apportionment  and  taken  to 
be  a  part  thereof :  provided  always,  that  the  extra  expenses 
of  every  such  special  apportionment  shall  be  borne  by  the 
party  at  whose  instance  the  same  shall  have  been  made, 
and  shall  be  recoverable  as  other  costs  of  the  apportion- 
ment are  recoverable,  and  that  no  close  of  land  shall  be 
chained  with  any  rent- charge  or  share  of  rent-charge 
on  account  of  the  tithes  of  any  other  lands,  unless  the 
value  of  such  lands  shall  be  at  least  three  times  the  value 
of  the  whole  rent-charge  upon  such  lands/'  This 
farther  appears  from  the  form  of  parochial  agreement 
given  in  sect.  21,  and  the  power  to  appoint  valuers 
in  sect  32.  And  by  sect.  83 :  ''As  soon  as  may 
be  after  the  choosing  of  such  valuer  or  valuers,  and 
after  the  confirmation  of  the  said  agreement,  the  valuer 
or  valuers  so  chosen  shall  apportion  the  total  sum 
agreed  to  be  paid  by  way  of  rent-charge  instead  of 
tithes,  and  the  expenses  of  the  apportionment,  amongst 
the  several  lands  in  the  said  parish,  according  to  such 
principles  of  apportionment  as  shall  be  agreed  upon  at 
the  meeting  at  which  the  valuer  or  valuers  shall  be 
chosen,  or  if  no  principles  shall  be  then  agreed  upon  for 
the  guidance  of  the  valuer  or  valuers,  then,  having  re- 
gard to  the  average  titheable  produce  and  productive 
quality  of  the  lands,  according  to  his  or  their  discretion 
and  judgment,  but  subject  in  each  case  to  the  provisions 
hereinafter  contained,  and  so  that  in  each  case  the  several 
lands  shall  have  the  full  benefit  of  every  modus  and 
composition  real,  prescriptive  and  customary  payment, 
and  of  every  exemption  fix)m  or  non-liability  to  tithes 
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[1862.]  relating  to  the  said  lands  respectively^  and  having  regard 
Trimmer  ^  *^6  several  tithes  to  which  the  said  lands  are  severally 
Wamh.       li^We;  &c/' 

Sect  50.  "  As  soon  as  all  such  suits  and  differences 
shall  have  been  decided^  or  if  there  shall  have  been  no 
suits  or  differences  then  as  soon  as  the  Commissioners 
or  Assistant  Commissioner  shall  have  ascertained  and 
estimated  as  aforesaid  the  total  value  of  all  the  tithes  of 
the  said  parish^  the  Commissioners  or  Assistant  Com- 
missioner shall  frame  the  draft  of  an  award,  declaring 
that  the  sum  ascertained  as  aforesaid  shall  be  the 
amount  of  the  rent-charge  to  be  paid  in  respect  of  the 
tithes  of  the  said  parish,  and  every  such  draft  shall 
contain  all  the  particulars  hereinbefore  required  to  be 
inserted  in  any  parochial  agreement  or  any  schedule 
thereto;  provided  always,  that  no  such  award  shall  be 
made  for  giving  land  instead  of  the  tithes  of  the 
parish.'' 

It  is  not  found  as  a  fact  that  no  tithe  was  ever  paid 
in  respect  of  this  land. 

Stat.  2  k  3  Ed.  6.  c.  13.  s.  5.  enacts,  "All  such 
barren  heath  or  waste  ground,  other  than  such  as  be 
discharged  for  the  payment  of  tithes  by  Act  of  Parlia- 
ment, which  before  this  time  have  lain  barren  and  paid 
no  tithes  by  reason  of  the  same  barrenness,  and  now 
be  or  hereafter  shall  be  improved  and  converted  into 
arable  ground  or  meadow,  shall  from  henceforth,  after 
the  end  and  term  of  seven  years  next  after  such  im- 
provement fully  ended  and  determined,  pay  tithe  for 
the  corn  and  hay  growing  upon  the  same,  &c.''  Sect.  6. 
"Provided  always,  &c.  That  if  any  such  barren, 
waste  or  heath  ground,  hath  before  this  time  been 
charged  with  the  payment  of  any  tithes,  and  that  the 
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[1862.]  grounds,  and  the  case  of  such  land  being  afterwards 
Trimmer  Converted  into  land  cultivated  in  some  other  manner. 
WAI.8H  ^*  therefore  proposes  that  there  shall  be  two  charges 
upon  such  land,  namely,  the  one  an  ordinary  charge, 
and  the  other  an  extraordinary  one.  But  the  second 
part  of  the  section  contemplates  the  case  where,  after 
the  passing  of  the  Act,  and  after  the  commutation,  the 
land  shall  be  newly  and  for  the  first  time  cultivated  as 
hop  grounds :  and  it  is  on  that  part  of  the  section  that 
the  question  arises :  ^^  And  all  lands  in  any  such  district 
tlie  tithes  whereof  shall  have  been  commuted  under  this 
Act,  and  which  shall  be  newly  cultivated  as  hop  grounds 
or  market  gardens  at  any  time  after  such  commutation, 
shall  be  charged  with  an  additional  amount  of  rent- 
charge  per  imperial  acre,  equal  to  the  extraordinary 
charge  per  acre  upon  hop  grounds  or  market  gardens 
respectively  in  that  district/'  It  seems  to  me  that 
in  order  to  bring  a  case  within  this  part  of  the 
section  it  is  necessary  that  there  should  be  an  amount 
of  rent-charge  under  the  apportionment  paid  in  respect 
of  that  land,  otherwise  I  do  not  know  what  efiect  to 
give  to  the  words  ^^  additional  amount  of  rent-charge.'' 
Then,  as  the  land  in  question  paid  nothing,  and  conse- 
quently no  rent-charge  was  put  upon  it,  the  case  does 
not  come  within  that  section.  Whether  the  Legislature 
contemplated  this  I  do  not  know,  but  the  terms  of  the 
section  are  not  sufficient  to  make  the  landowner  liable 
for  an  additional  charge. 

I  therefore  think  that  the  plaintiff  is  entitled  to 
succeed. 

Blackburn  J.    I  think  that  the  defendant  is  entitled 
to  succeed.     I  agree  with  both  my  Lord  Chief  Justice 
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[1862.]  not  de  facto  paid  in  respect  of  them.  But  it  appears 
Trimmer  ^  ™®  ^^^  ^  there  was  a  liability  on  these  lands  to 
Waibh.  P*y  tithes  in  kind,  they  were  not  free  from  tithes, 
but  were  subject  to  a  liability  to  pay  them,  and 
although  this  did  not  result  in  a  money  payment,  it 
might  do  so  at  some  friture  time.  Then  comes  the  real 
question,  are  these  lands  ''  the  tithes  whereof  shall  have 
been  commuted  under  this  Act''  ?  The  objection  made 
to  that  is  that  when  the  commutation  for  the  parish  was 
made  the  vicar  was  deprived  of  tithe  in  kind  for  all  lands 
including  these,  and  got  a  rent-charge  instead ;  but  no 
portion  of  that  rent-charge  was  apportioned  on  these 
lands,  therefore  they  are  discharged  fix)m  tithe.  It  does 
not  seem  to  me  so.  I  think  Mr.  Mellish  was  right  when 
he  said,  looking  at  the  earlier  sections  of  the  Act,  that 
tithes  are  commuted  for  all  the  lands  which  are  dis- 
chai^d  from  liability  of  or  to  tithe  in  kind,  so  that  the 
tithe  owner  gets  his  rent-charge  whether  any  portion  of 
it  were  fixed  on  the  land  or  not.  There  is  nothing  in  the 
statute  to  shew  that  '^  commuted''  is  used  in  any  but  its 
popular  sense.  If  the  Legislature  had  contemplated  the 
particular  case  of  waste  lands  turned  into  hop  grounds 
afterwards  (which  I  should  think  they  looked  on  as  a 
matter  not  likely  to  happen,  although  it  seems  it  has 
happened,)  they  would  have  provided  for  it.  Then  the 
plaintiff's  counsel  argues  that  the  use  of  the  term  ''addi- 
tional" in  the  42nd  section  shews  that  there  must  have 
been  some  rent-charge  before :  but  although  my  brother 
Wightman  attaches  some  weight  to  that  argument,  I  do 
not.  I  think  that  a  charge  made  on  a  particular  person 
may  be  called  an  ''extraordinary"  charge  on  him 
although  he  was  not  liable  to  pay  anything  before,  and 
that  "additional  charge"   does  not  necessarily    mean 
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that  anjrthing  was  paid  by  him  before,    but  refers  to  [1862.] 

what  he  has  to  pay.     If  he  paid  nothing  before,  he  Trimmer 

pays  this  now;  if  he  paid  something  before,  he  pays  this  Wauu. 
in  addition. 

Mbllob  J.  I  am  of  the  same  opinion  as  my  Lord 
Chief  Justice  and  my  brother  Blackburn.  1  agree 
with  Mr.  Coleridge  that  we  must  see  in  the  statute 
words  imposing  this  charge  before  we  say  that  a  person 
is  liable  to  it.  On  his  own  concession,  however,  the 
construction  of  Mr.  Coleridge  would  lead  to  extra- 
ordinary results.  First,  he  says  that  the  tithes  of  this 
land  are  extinguished  by  commutation,  and  yet  they  are 
not  commuted.  But  another  consequence  would  follow. 
Suppose  lands  titheable  at  a  very  small  amount,  if  by  a 
change  in  the  mode  of  their  cultivation  they  become  hop 
grounds,  it  is  admitted  they  would  be  liable  to  the  -ex- 
traordinary chai^  ;  and  yet  if  this  land,  though  titheabl^ 
not  producing  tithes  at  the  time  of  the  commutation, 
become  hop  ground  afterwards,  it  would  not  be  titheable. 
That  would  be  an  injustice.  I  agree  with  the  distinction 
taken  by  my  Lord  Chief  Justice  between  commutation 
and  apportionment.  To  apportion  the  tithes  on  hop 
grounds  according  to  their  existing  cultivation  would  be 
very  unjust,  the  Legislature  therefore  divides  the  charge 
into  two  charges, — ^the  ordinary  and  the  extraordinary ; 
but  all  that  is  with  reference  to  the  apportionment,  not 
to  the  commutation. 

Judgment  for  the  defendant. 
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1863. 


IN  THE  EXCHEQUER  CHAMBEE. 

id<mdav.        Trimmer  against  The  Reverend  Charles  Bing- 
ham Walsh  and  John  Thomas  Williams. 

For  head  note,  see  ante,  p,  18. 

"P  RROR  having  been  brought  on  the  above  jodgmenty 
the  case  wa»  beard  and  determined,  before  Erlx 
C.  J.^  Pollock  C.  B.,  Willes  and  Keating  JJ.>  and 
Beamwell  and  Channell  BB. 


The  counsel  were  the  same  as  in  the  Coinrt  below.  The 
arguments  also  were  the  same :  except  that  no  autho- 
rities were  cited ;  and  stats.  2  &;  3  Vict.  c.  62.,  3  &  4 
Vict  c.  15.  s.  18.,  and  23  &  24  Vict.  c.  93.  *.  42.,  were 
referred  to. 

Erle  C.  J.  The  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  reversed. 

The  case  turns  on  the  construction  of  the  42nd  section 
of  The  Tithe  Commutation  Act,  6  &  7  fF.  4.  c.  71. :  but 
before  I  come  to  that  section,  I  wish  to  say  that  the 
general  policy  of  the  Act  is  apparent  from  the  67th 
section,  which  enacts  that,  when  the  Act  comes  into 
operation  in  a  parish,  tithes  are  to  be  put  an  end  to  in 
that  parish  after  a  given  day ;  and  instead  of  the  tithes 
there  shall  be  payable  to  the  tithe  owners  a  sum  of  money 
issuing  out  of  the  lands  specified  in  the  apportionment  of 
the  Commissioners ; — a  separate  sum  being  payable  for 
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1863.  tionment,  were  growing  hops.  It  says,  '*  The  amount 
Trimmse      which  shall  be  charged  by  any  such  apportionment 

Walsh.  ^  hereinafter  provided  upon  any  hop  grounds  or 
market  gardens  in  any  district  so  to  be  assigned  shall 
be  distinguished  into  two  parts,  which  shall  be  called 
the  ordinary  and  the  extraordinary  charge :''  then  pro- 
ceeds to  enact,  that  when  the  land  ceases  to  be  so  culti- 
vated after  the  commutation,  the  extraordinary  charge 
shall  be  taken  off.  That  is  clearly  applicable  to  lands 
mentioned  in  an  apportionment  and  upon  which  a 
rent-charge  in  lieu  of  tithes  has  been  imposed.  Now, 
the  second  part  of  the  section  says,  ''AU  lands  in 
any  such  district  the  tithes  whereof  shall  have  been 
commuted  under  this  Act,  and  which  shall  be 
newly  cultivated  as  hop  grounds  or  market  gardens 
after  such  commutation,  shall  be  charged  with  an  addi- 
tional amount  of  rent^hai^  per  imperial  acre,  equal  to 
the  extraordinary  charge  per  acre  upon  hop  grounds  or 
market  gardens  respectively  in  that  district  It  is  argued 
that  this  is  applicable  to  lands  which  were  virtually  tithe 
free,  on  which  no  charge  was  imposed  in  the  appor- 
tionment, but  that  if  they  had  been  within  a  hop  district 
before  the  apportionment  was  put  on,  they  will  be  liable. 
The  probability,  however,  is  against  any  such  intention 
in  the  Legislature,  and  so  I  think  are  the  words  also, 
*'  All  lands  in  any  such  district  the  tithes  whereof 
shall  have  been  commuted  under  this  Act  :'^  the  mean- 
ing of  which  is,  that  lands  of  which  the  tithes  shall 
have  been  commuted  under  the  Act,  shall  be  liable  to  the 
ordinary  charge;  and  thus  the  words  putting  on  an 
extraordinary  charge  will  have  a  fair  meaning.  Look 
at  the  beginning  of  the  section :  "  The  amount  which 
shall  be  charged  by  any  such  apportionment,  &c.,  upon 
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Payment, 


Roberts  against  Shaw  and  others. 

In  an  action  for  a  balance  of  freight  by  the  owner  against  the  char- 
terers of  a  ship,  put  up  as  a  general  ship  on  a  voyage  from  Ijondon  to 
8an  Francisco  and  Victoria^  Vancouver's  Island^  it  appeared  that  by  the 
terms  of  the  charter  the  cargo  was  "  to  be  brought  to  and  taken  from 
alongside  at  merchants'  risk  and  expence."  The  freight  was  to  be  a 
lump  sum  of  1650^.,  which  was  to  be  paid  1000/.  on  sailing,  and  the 
remainder  on  right  delivery  of  the  car^ ;  "  say,  if  the  captain  should 
BO  require,  one  moiety  at  each  of  the  said  ports  of  discharge :"  the  ship 
was  to  be  consigned  to  charterers'  agents  at  port  of  discharge,  paying  the 
usual  commission  of  not  exceeding  2  per  cent  on  amount  of  freight 
of  16(KW. ;  the  stevedore  recommended  by  charterers  to  be  "  employed 
at  ship's  expense  at  usual  charge."  Owing  to  the  fault  of  the  stevedore 
in  stowing  the  cai]go  in  London,  an  expense  of  78/.  9«.  4</.  was  incurred 
at  San  Francisco  in  getting  at  the  goods  for  that  place.  W.  ^  Co,,  the 
defendants'  agents  at  San  Francisco,  paid  this  sum,  amongst  other  dis- 
bursements, together  amounting  to  more  than  the  freight  payable  at 
San  Francisco,  and  claimed  to  settle  it  in  account  with  the  captain, 
and  threatened  to  arrest  the  ship  unless  he  would  sign  an  account 
between  them  and  the  plaintiff,  in  which  the  debt  due  to  them  for  the 
disbursement  in  question  was  brought  to  the  debit  of  the  plaintiff  and 
the  freight  to  a  greater  amount  than  was  payable  at  San  Francisco  was 
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1863.        should  proceed  to  St.  Kaiherine  Docks,  and  load  on  the 
RoBE&Ts      berth  as  a  general  ship  for  San  Francisco  and  Victoria, 

SuAw.  Vancouver's  Island,  and  should  receive  on  board  all  such 
lawful  goods  as  Shaw,  Savill  tf  Co.  should  send  along- 
side for  shipment ;  and,  being  so  loaded,  should  therewith 
proceed  to  San  Francisco  and  Victoria,  Vancouver's  Island, 
and  there  deliver  the  same  agreeably  with  bills  of  lading, 
which  the  master  should  sign  in  the  usual  and  customary 
manner,  and  at  any  rate  of  fireight  without  prejudice  to 
that  agreement.  ''The  cargo  to  be  brought  to  and 
taken  from  alongside  at  merchants'  risk  and  expense^ 
and  the  dead  weight  not  to  exceed  from  100  to  150  tons.'' 
Shaw,  Savill  8f  Co.  were  to  pay  for  the  hire  of  the 
vessel  for  the  voyage  the  sum  of  1650/.,  and  one  half 
of  all  earnings  beyond,  being  for  the  full  and  entire  use 
of  the  ship's  hold  from  bulkhead  to  bulkhead,  ship 
having  room  for  stores  and  provisions,  subject  to  the 
usual  commission  of  2i  per  cent.,  and  the  charges  made 
by  Shaw,  Savill  ^  Co.  were  to  be  limited  to  four  guineas 
for  all  the  other  business ;  and  there  were  the  usual  excep- 
tions. ''Freight  to  be  paid  on  unloading,  and  right 
delivery  of  the  cargo  as  follows  :  1000/.  cash  on  sailing, 
less  1^  per  cent,  discount  or  by  bill  at  three  months  in 
charterers'  option,  and  the  remainder  on  right  delivery  of 
the  cai^o,  say,  if  the  captain  should  so  require,  one  moiety 
at  each  of  the  said  ports  of  discharge,  the  ship  having  an 
absolute  lien  on  the  said  cargo  for  the  payment  of  all 
freight,  dead  figsight  and. demurrage."  "Ship  to  be 
consigned  to  charterers'  agents  at  port  of  discharge,  pay- 
ing the  usual  commission  of  not  exceeding  2  per  cent 
on  amount  of  freight  of  1650/.  The  stevedore  recom- 
mended by  charterers  to  be  employed  at  ship's  expense 
at  usual  charge." 
On  the  arrival  of  the  ship  at  San  Francisco,  Messrs. 
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1868.  to  the  plea  of  payment,  De  Wolf  ^  Co.  were  the. 
""RoBBari"  ^^^^  of  the  plamtiff  and  not  of  the  defendants  for 
g^^^*^  the  ship's  disbursements.  [Blackburn  J.  If  the  whole 
of  the  freight  had  been  paid^  and  a  subsequent  demand 
had  been  made  and  enforced  upon  the  captain  to  pay 
back  a  portion  of  it  on  account  of  this  disbursement, 
could  the  plaintiff  say  that  part  of  the  freight  had  cot 
been  paid?]  Accord  and  satisfaction  is  when  money 
has  been  paid  and  there  has  been  a  will  in  the  payee 
to  accept  it:  Bardman  v.  Bellhouse  (a).  Here  was  no 
agreement  to  accept  the  78/.  9s.  4d.  as  part  of  the 
freight.  Further^  the  circumstances  under  which  a 
payment  was  made  may  be  explained;  Graves  y. 
^'V  (^)  >  <^d  under  such  as  the  present  the  captain 
was  not  agent  of  the  plaintiff  to  acknowledge  a  pay- 
ment; he  was  compelled  to  make  the  payment  by 
improper  duress. 

Lush  and  Wathin  Williams^  in  support  of  the  rule. — 
First.  Whether  the  stevedore  is  the  agent  of  the 
shipowner  or  of  the  charterers,  the  78i  9s.  4dl  is  an 
expense  which  the  ship  had  to  pay  and  not  the  char- 
terers, and  therefore  the  defendants  are  entitled  to  deduct 
that  sum  from  the  freight.  This  is  not  a  case  between 
the  shipowner  and  the  captain,  as  in  Swainston  v.  (7ar- 
rick  (c),  nor  between  the  shipper  of  goods  and  the 
captain,  not  being  the  charterer  or  the  shipowner, 
as  in  Blaihie  v.  Stembridge  (d).  In  the  latter  case 
the  goods  were  injured  in  the  course  of  getting  them 
into  the  ship.     The  observations  of  fVilles  J.,  p.  903,  go 


(a)  9M,4-W.  696.  (b)  S  B.  j-  Ad.  313. 

{o)  2  L.  J.  N,  8.  EsKh.  265.  (d)  6  C.  B.  N.  5.  894. 
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1863.        owner?]     Yes.     By  thia  charter  the  defendants  had 
j^^3^^^g      not  a  demise  of  the  ship ;  they  contracted  to  be  at  the 
risk  of  bringing  the  goods  alongside ;  but  it  is  stipulated 
that  the  plaintiff  shall  employ  the  stevedore  whom  the 
defendants  select. 

Secondly.  Concedii^  that  the  plea  of  set-off  is  not 
applicable^  the  defendants  have  a  right  to  treat  the 
78/.  9«.  4dl  as  a  payment  by  their  agents  to  the  plaintiff 
on  account  of  freight.  The  plaintiff's  agent  at  San 
Francisco,  if  he  had  one,  must  have  incurred  this  ex- 
pense, and  might  have  sued  the  charterers  for  any 
extra  expense  incurred  by  improper  stowage.  But,  the 
plaintiff  not  having  an  agent  there,  it  is  stipulated  in  the 
charter  that  the  ship  should  be  consigned  to  the  de- 
fendants' agents ;  and  they  having  employed  a  stevedore 
to  do  the  duty  of  the  shipowner,  and  having  debited  the 
shipowner  with  the  expenses  and  given  him  credit  for  the 
freight  in  account,  that  is  a  payment  to  him  of  freight 
pro  tanto.  That  these  expenses  have  been  increased 
by  the  default  of  the  stevedore  in  loading  the  cargo 
is  immaterial:  they  are  disbursements  for  the  ship. 
De  Wolf  8f  Co.,  although  agents  for  the  defendants  to 
pay  the  freight  to  the  captain,  were  agents  for  the  ship 
to  incur  this  additional  expense :  at  any  rate  it  was  a 
disbursement  which  they  were  authorized  to  pay;  and 
they  had  a  right  to  compel  the  captain  to  repay  it  by 
refusing  to  allow  the  ship  to  sail  unless  he  did  so. 
[Crompton  J.  The  captain  was  as  much  bound  to  repay 
the  sum  as  if  he  had  employed  Wolf  Sf  Co.  to  stop  a 
hole  in  the  ship.]  If  the  agents  of  the  plaintiff  and  the 
defendants  had  been  separate,  they  must  have  gone 
through  the  ceremony  of  paying  the  money  with  one 
hand  and  taking  it  back  with  the  other.    De  Wolf  ^  Co., 
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1863.  resisted  this  claim^  and  allied  that^  the  fault  being  that 
Roberts  ~  ^^  *^G  stevedore  who  was  recommended  by  the  char- 
Shaw.  terers,  the  loss  must  fall  upon  them.  De  Wolf  if  Co., 
however^  insisted  upon  this  item  being  allowed  as  against 
the  freight,  and  threatened  to  arrest  the  ship  for  the 
disbursement  in  question,  imless  the  captain  would  sign 
the  account  allowing  it  as  an  item  against  the  freight. 
The  captain,  owing  to  this  threat  and  in  order  to  be  at 
liberty  to  proceed  on  the  voyage,  signed  the  paper  under 
protest 

The  rest  of  the  freight  having  been  paid  or  settled  in 
account,  the  only  question  was  whether,  under  these 
circumstances,  the  plea  of  payment  as  to  the  sum  in 
question  could  be  maintained,  it  being  clear  and  con- 
ceded by  the  parties  that  the  pica  of  set-off  was  not 
applicable. 

A  verdict  having  been  entered  for  the  plaintiff,  with 
leave  to  the  defendants  to  move  to  enter  a  verdict  for 
them,  and  a  rule  having  been  granted  according  to  the 
leave  reserved,  the  case  was  argued  before  my  brothers 
Blackburn  and  Mellor  and  myself. 

On  the  argument,  the  plaintiff  contended  that  the 
stevedore,  under  the  circumstances,  was  a  servant  ap- 
pointed by  the  charterers,  and  that  they  were  alone  liable 
for  any  consequences  arising  from  the  mode  pursued  by 
the  stevedore  in  stowing  the  cargo,  which  ought  not,  in 
any  event,  to  fall  upon  the  shipowner.  The  defendants 
contended  that  the  expense  in  question  was  a  ship's  dis- 
bursement, for  which  the  shipowner  was  liable,  and  that, 
imder  the  circumstances,  it  had  been  paid  in  account 
just  as  if  the  freight  had  been  paid  down  in  cash  and  so 
much  handed  back  to  De  WolfSf  Co.  in  payment. 

The  effect  of  such  an  appointment  or  recommendation 
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1863.  terers.  It  appears  by  the  account  that  they  were  to 
Roberts  ^^ceive  not  only  the  commission  on  the  charter  fireight 
but  brokerage  on  the  ship's  business^  and  the  account 
into  which  the  disputed  items  are  introduced  is  made 
out  by  them  as  between  themselves  and  the  shipowner. 
We  think,  therefore,  and,  indeed,  it  was  ultimately  con- 
ceded that  this  was  a  ship's  disbursement,  for  the  payment 
of  which  by  De  Wolf  if  Co.,  as  agents  for  and  employed 
by  the  shipowner,  De  Wolf  if  Co.  had  a  right  of  action 
against  the  shipowner.  The  shipowner  had  a  right  to 
receive,  at  St.  Francisco,  tromDe  Wolf  ^  Co.,  as  agents 
to  the  charterers,  so  much  of  the  half  remainder  of 
freight  as  the  captain  required;  and  De  Wolf  8f  Co,  had 
a  right  to  receive  from  the  shipowner,  on  their  own 
account,  and  as  due  to  themselves,  without  reference  to 
the  charterers,  the  sum  in  question,  as  a  ship's  disburse- 
ment. 

This  being  the  position  of  the  parties  the  captain  was 
obliged  to  sign  the  account  relied  on  by  the  charterers, 
which  he  did  under  protest,  to  get  his  ship  away ;  and 
the  question  on  which  we  took  time  to  consider  was, 
whether  his  so  signing  an  account  between  De  Wolf 
Sf  Co.  and  the  shipowner,  in  which  the  debt  due  to  De 
WolfJlf  ^^*  ^^^  ^^^  disbursement  in  question  is  brought 
to  the  debit  of  the  shipowner,  and  the  fireight  to  a 
greater  amount  than  was  payable  at  St.  Francisco  was 
put  to  his  credit,  can  operate  as  a  payment  by  the 
defendants  to  the  plaintiff  of  so  much  of  the  balance  of 
the  freight  over  the  1000/.  paid  on  the  sailing  of  the 
vesseL 

We  should  be  very  sorry  to  throw  any  doubt  upon  the 
cases  which  establish  that,  where  two  parties  settle  an 
account  of  monies  due  to  each  side,  cross  items  allowed 
in  such  account  may  be  treated  as  payments.     We  have 
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The  Queen  against  The  Eastern  Counties 
Railway  Companj'. 


The  appellants,  a  railway  Company,  were  rated  to  the  poor  rate 
separately  for  their  line  of  railway  and  for  a  station  in  the  respondent 
parish.  The  appellants  make  a  gross  charge  of  so  much  per  ton  for  goods 
carried  on  the  railway,  which  charge  includes  not  only  the  carriage  along 
the  line  of  railway,  bat  also  the  various  services  rendered  at  each  station 
in  loading,  unloading  &c.  the  goods.  No  special  contract  or  charge  is 
made  in  respect  of  uiese  services ;  and  there  is  no  appropriation  in  the 
books  or  accounts  of  the  appellants  of  any  portion  of  the  gross  charge 
to  these  services.  The  appellants  make  a  separate  charge,  and  in  ad£- 
tion  to  the  one  already  mentioned,  if  goods  are  collected  or  delivered  hj 
them  at  their  customers'  places  of  business  beyond  the  limits  of  their 
station,  or  if  they  are  war^oused  beyond  a  specified  time  by  the  Com- 
p^iny,  or  left  beyond  a  specified  time  upon  their  premises.  The  appellants 
give  the  name  of  "  terminals'*  to  all  sums  received  in  respect  of  the 
services  of  the  staff  and  appliances  before  mentioned  in  respect  of  goods 
other  tlian  the  services  for  which  a  separate  and  additional  charge  is 
admitted  to  be  made.  Under  The  Railway  Clearing  Act^  1850,  13  &  14 
Vict.  c.  zxxiii.,  where  goods  are  carried  over  the  lines  of  more  than  one 
Company,  "terminal  charges"  for  the  services  performed  at  the  stations 
are  oieducted,  and  the  residue  is  apportioned  between  the  Companies 
according  to  the  distance  traversca.  Held  that  "terminal  charges,'* 
and  the  expenses  incurred  in  earning  them,  were  parts  of  the  general 
earnings  and  general  expenses  of  the  Tine,  and  therefore,  in  ascertaining 
the  rateable  value  of  the  line,  no  deduction  in  respect  of  them  was  to 
be  made  from  the  gross  parochial  earnings. 


TTPON  appeal  against  a  poor  rate  for  the  parish  of 
Great  Amwell,  Hertfordshire^  whereby  the  appellants 
were  assessed  in  respect  of  that  portion  of  their  line  of 
railway  which  is  situated  in  that  parish^  the  Quarter 
Sessions^  without  expressing  any  opinion  on  the  questions 
raised^  confirmed  the  rate^  subject  to  the  decision  of  this 
Court  on  the  following  case. 

The  appellants  are  the  owners  of  a  railway  from  Lon- 
don to  Hertford,  under  the  provisions  of  the  4  &  5  Vict, 
c.  xlii.^  and  common  carriers  of  passengers  and  goods 
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upon  that  railway.     The  portion  of  the  appellants'  rail- 
way which  runs  through  the  respondent  parish,  is  about 
three  miles  in  length,  extending  from  the  boundary  of 
St  John's,  Hertford,  to  Si,  Margarets,  and  the  Ware 
Station  upon  the  railway  is  also  within  the  respondent 
parish.      The  appellants  maintain,  as  well  at  the  said 
station  as  at  each  of  the  other  stations,  and  at  each  of 
the  termini  on  the  railway,  a  large  staff  and  appliances, 
consisting  of  servants,  horses,  buildings,  warehouses,  gra- 
naries, wharves,  sidings,  turntables,  and  loading  cranes ; 
the  whole  being  employed  chiefly  for  the  purposes  of  the 
goods  traffic,  but  some  of  the  servants,  and  portions  of 
some  of  the  buildings,  are  also  used  for  accommodating 
passengers.     The  appellants  make  a  gross  charge  of  so 
much  per  ton  to  their  customers  for  goods  carried  on 
the  railway,  which  charge  includes  not  only  the  carriage 
along  the  line  of  railway,  but  also  the  various  services 
rendered  by  the  said  staff  and  appliances  at  each  station 
or  terminus  in  loading,  unloading,  weighing  and  other- 
wise handling  such  goods  upon  the  premises  of  the  ap- 
pellants.  The  appellants  alone  are  carriers  upon  the  line. 
No  special  contract  or  charge,  as  appeared  from  the 
invoices,  which  were  to  be  taken  as  part  of  the  case,  and 
which  were  the  ordinary  forms  used  in  respect  of  ^oods 
conveyed  by  the  appellants  along  their  line,  is  made  in 
respect  of  the  before  mentioned  services  expressly  and 
exclusively  as  distinguished  from  carriage,  and  no  allu- 
sion to  them  appears  on  the  printed  list  of  rates  kept  by 
the  appellants.     There  is  no  appropriation  to  be  found 
in  the  books  or  accounts  of  the  appellants  of  any  portion 
of  such  gross  charge  to  the  services  in  question,  nor  is 
atiy  separate  account  kept  of  simis  received  in  respect  of 
them.     The  appellants  make  a  separate  charge,  and  in 
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addition  to  the  one  already  mentioned^  if  goods  are 
collected  or  delivered  by  them  at  their  customers*  places 
of  business  beyond  the  limits  of  their  station^  or  if  they 
are  warehoused  beyond  a  specified  time  by  the  Company^ 
or  left  beyond  a  specified  time  upon  their  premises.  The 
appellants  give  the  name  of  "  terminals*'  to  all  sums  re- 
ceived in  respect  of  the  services  of  the  staff  and  appliances 
before  mentioned  in  respect  of  goods  other  than  the 
services  for  which  a  separate  and  additional  charge  is 
admitted  to  be  made. 

The  appellants  adopted  the  following  method  of  ascer- 
taining the  gross  earnings  of  the  staff  and  appliances 
in  respect  of  the  services  so  rendered  by  them  in  loading 
and  unloading  and  not  covered  by  the  separate  chaise. 
The  various  railway  Companies  who^  in  common  with  the 
appellants^  are  parties  to  the  clearing  system  mentioned 
in  The  Railway  Clearing  Act,  1850,  13  &  14  Vict.  c. 
xxxiii.,  have  established  what  is  called  a  clearing  house 
for  the  purpose  of  apportioning,  as  between  those 
Companies,  according  to  certain  established  rates,  the 
earnings  in  respect  of  goods  carried  in  a  single  journey 
over  the  lines  of  more  than  one  of  the  Companies. 
Under  this  arrangement  if  goods  are  despatched  at 
station  A.  on  the  line  of  one  Company,  and  pass  through 
station  B.  on  the  line  of  a  second  Company,  and  are  deli- 
vered at  station  C.  on  the  line  of  a  third  Company,  the 
clearing  house  deducts  according  to  the  said  rates  from 
the  gross  charge  for  ^e  conveyance  of  the  goods  two 
sums  called  "  terminal  charges ;"  the  one  for  the  accom- 
modation afforded  in  receiving,  loading  and  despatching 
the  goods  at  station  A.,  the  other  for  the  accommodation 
afforded  in  receiving,  unloading  and  warehousing  within 
the  limited  period  (if  required),  and  either  delivering 
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them  to  or  loading  them  into  the  vehiclesof  the  consignees 
at  station  C.  After  deducting  the  terminal  charges^  the 
residne  is  apportioned  according  to  the  distance  traversed 
between  the  three  Companies ;  but  the  terminals  them- 
selves  are  divided  only  between  the  first  and  third  Com- 
panies on  the  ground  that  station  B.  has  not  afforded 
any  of  the  accommodation  to  which  terminals  apply. 

The  gross  parochial  earnings  of  the  appellants  in  the 
respondent  parish  during  the  year  1859^  in  respect  of 
passengers  and  goods  traffic^  were  603621^  and  the  amount 
of  the  terminal  charges  calculated  upon  the  last  men- 
tioned system  would  be  2829/. 

In  calculating  the  rateable  value  of  their  line  in  the 
respondent  parish  the  appellants  claim  to  deduct  the 
sum  of  2829/.  for  terminal  charges,  according  to  the 
established  rates,  from  the  sum  of  6036/.,  and  contend 
that  the  difference  between  these  two  sums  will  be  the 
true  gross  amount  of  the  parochial  earnings  of  the  line 
of  the  railway  within  the  respondent  parish,  and  they 
are  willing  that  there  should  be  deducted  from  the  gross 
expenses  of  the  line  the  full  cost  of  earning  such 
terminals. 

The  respondents  on  the  other  hand  contend  that  the 
sum  of  2829/.  forms  part  of  the  general  earnings  of  the 
line  of  railway,  and  that  the  sum  of  6036/.  must  there- 
fore, for  the  purpose  of  this  rate,  be  considered  the  gross 
amount  of  the  parochial  earnings  of  the  line  in  the 
parish. 

The  assessment  under  which  the  appellants  are  rated 
for  the  fVare  Station  is  separate  and  distinct  from  the 
assessment  under  which  they  are  rated  for  tlie  line  of 
railway. 

The  questions  for  the  opinion  of  the  Court  are :  First, 
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whether^  in  ascertaining  the  general  earnings  of  the  por- 
tion of  the  line,  the  appellants  are  entitled  to  deduct  the 
sum  of  2829/.  as  before  mentioned.  Second,  whether 
the  capacity  to  earn  the  said  su.n  is  to  be  considered  in 
determining  the  rateable  value  of  the  station. 

If  the  opinion  of  the  Court  should  be  in  the  affirma- 
tive of  either  of  these  questions,  then  judgment  is  to  be 
entered  for  the  appellants.  If  in  the  negative,  for  the 
respondents. 

The  case  was  argued  in  Easter  Term,  April  22nd,  be- 
fore CocKBURN  C.  J.,  Crompton  and  Blackburn  J  J. 


Lush  ( fV.  A.  Clark  and  Murphy  with  him),  for  the  res- 
pondents.— The  cases  beginning  with  Rep.  v.  The  Over* 
seers  of  Mile  End  Old  Town  (a)  down  to  the  present 
time  are  opposed  to  the  claim  of  the  appellants  to  de- 
duct terminal  charges  from  the  whole  parochial  earnings 
of  the  line.  The  stations  at  the  termini  of  the  transit 
do  not  earn  profits;  the  expenditure  there  is  increased 
by  the  staff  of  porters  and  other  appliances  required. 
[He  was  then  stopped.] 


Bovill  {Bushby  and  Bidder  with  him),  contr^. — ^The 
terminal  charges  which  are  ascertained  and  apportioned 
under  the  clearing  house  system  established  in  pursuance 
of  The  Railway  Clearing  Act,  1850, 13  &  14  Vict.  c.  xxxiii., 
are  not  earned  by  the  line  but  by  the  stations  at  the 
termini  of  the  transit,  neither  of  which  may  be  in  the 
parish,  and  therefore  should  be  deducted  from  the  gross 
parochial  earnings.  Suppose  a  ton  of  goods  sent  fit)m 
London  to  Glasgow  at  a  chaise  of  1/.,  and  \s.  is  paid  for 
the  services  of  the  receiving  station  at  London,  and  Is.  is 
(a)  10  «.  B,  208. 
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share  of  the  charge  made  for  all  goods  delivered  at  that 
station.  Blackburn  J.  In  Rep.  v.  The  West  Middlesex 
Mooter  Works  Company  (a)  the  Court  attempted  to  apply 
the  principle  laid  down  in  Reff.  v.  The  Overseers  of  Mile 
End  Old  Toton  (*).  My  brother  Hightman^  however, 
saying,  p.  728,  "There  appears  to  me, however, so  much 
difficulty  in  satisfactorily  applying  the  parochial  principle 
of  rating  by  estimating  the  rent  which  a  tenant  would  give 
for  the  subject-matter  in  such  a  case  as  the  present,  as 
practically  to  amount,  nearly  if  not  entirely,  to  an  im- 
possibility  of  doing  so  satisfactorily."  In  that  I  agree. 
In  Scotland  legislation  has  simplified  the  mode  of  raising 
the  assessment  for  the  poor  (c) ;  but  we  are  hampered 
by  The  Parochial  Assessments  Act,  6  &  7  ^.  4  c.  96.] 
Suppose  the  case  of  a  line  belonging  to  one  Company 
running  into  a  station  belonging  to  another  Company, 
the  latter  Company  would  receive  the  whole  of  the 
terminal  charges,  and  if  this  deduction  be  not  made  in 
rating  the  first  Company,  the  charges  would  be  rated 
twice.  The  case  of  a  canal  with  locks  and  the  payment 
of  tolls  for  passing  through  them  is  like  this :  if  the 
locks  are  passed  through,  they  are  directly  conducive  to 
the  profits  of  the  canal ;  if  not  passed  through,  they  are 
only  indirectly  conducive;  Rex  v.  The  Inhabitants  of 
Kingswinford  (d),  Rex  v.  The  InJiabitants  of  Lower 
Mitton  (tf). 


Lush,  in  reply.— Stations  are  to  be  assessed  separately 
as  land  and  buildings,  having  an  additional  value  from 
their  capacity  of  being  applied  to  the  objects  of  the  r^dl- 


(a)  1  K  #■  E.  716.  (ft)  10  Q.  B.  208. 

{c)  See  stats.  8  &  9  Vict.  c.  83.  s,  45.  and  24  &  26  Vici.  c.  37. 
(d)7B.j-  a  236.  (#)  9B.iC,  8ia 
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expenses  of  the  liue^  and  are  to  be  treated  in  the  same 
way  as  any  other  part  of  the  gross  receipts  and  out- 
goings.   We  therefore  give  judgment  for  the  respondents. 

Judgment  for  the  respondents. 


Tuesday^ 
May  26th. 

Railway 

Company, 
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time. 


Hales  against  The  London  and  North  Western 
Railway  Company. 

1.  In  the  absence  of  an  express  contract,  the  obligation  of  a  carrier  of 
goods  is  to  carry  them  according  to  the  usual  route  professed  by  him  to 
the  public  and  to  deliver  them  within  a  reasonable  time. 

2.  On  Wednesday,  August  7th,  the  defendants,  a  railway  Company, 
received  goods  from  the  plaintiff  to  be  carried  from  A.  to  B.  near  8.  "by 
luggage  train :"  the  plaintiff  having  contracted  to  supply  them  on  hire  at 
B.  on  Saturday,  August  10th.  The  ordinary  practice  of  the  defendants, 
if  goods  did  not  make  a  truck  load,  was  to  send  them  to  N.,  which  was 
faither  from  B.  than  8.  is  from  N. ;  they  might  be  sent  either  by  railway  to 
5.,  from  which  there  is  a  carrier  to  B.  daily,  or  direct  to  B.  by  a  carrier  on 
Tuesdays  and  Thursdays.  The  defendants  sent  the  goods,  which  were 
not  a  truck  load,  to  N.,  and  kept  them  there  from  Friday  till  Tuesday, 
and  then  sent  them  by  the  carrier  to  B.,  where  they  arrived  on  Wednes- 
day. The  plaintiff  did  not  inform  the  defendants  that  it  was  important 
that  the  goods  should  arrive  at  B.  on  August  10th,  nor  was  it  known  to 
the  plaintiff  that  the  goods,  if  a  truck  load,  would  have  been  sent  direct 
to  S.  In  an  action  to  recover  the  loss  of  the  hire  of  his  goods  and  for 
personal  expenses  in  inquiring  for  them,  the  jury  having  found  that 
the  delay  at  N.  was  unreasonable :  Held,  that  Uie  plaintiff  was  entitled 
to  the  latter  damages,  but  not  to  the  former. 

3.  Qu4gre.  Whether  it  was  unreasonable  to  send  the  goods  to  &  by 
way  of  N,  ? 

nPHE  declaration  stated  that  the  plaintiff  delivered  to 
the  defendants^  as  and  being  carriers  of  goods  from 
London  to  Seaham  Harbour,  certain  goods  of  the  plaintiff 
to  be  by  them  carried  from  London  to  Seaham  Harbour, 
and  there  delivered  for  the  plaintiff  within  a  reasonable 
time  in  that  behalf^  for  reward  to  the  defendants^  and 
the  defendants  as  such  carriers  received  and  had  the. 
goods  for  the  purpose  and  on  the  terms  aforesaid,  and  a 
reasonable  time  for  carrying  and  delivering  the  same 
elapsed ;  Yet  the  defendants  neglected  for  a  long  and 


68 


TRINITY  TERM. 


1868. 


HAI.X8 
▼. 

London 
and 

North 
Westkrh 
Balhraj 
Company. 


on  Wednetday,  the  7th  August^  between  8  and  4  o*clock 
in  the  afternoon.  The  boxes  were  directed  **  To  Seaham 
Harbour^  near  SunderlaniF' ;  and  on  the  receipt  given  to 
the  plaintiff  by  Pickford  ^  Co.  were  the  words  '*by 
luggage  train.''  The  boxes  were  dispatched  by  the 
defendants  at  12.30  on  Wednesday  mght,  and  reached 
Newcastle,  which  is  farther  from  Seaham  Harbour  than 
Sunderland  is^  on  the  Friday  mornings  and  were  detained 
there  until  Tuesday,  when  they  were  sent  on  to  Seaham 
Harbour  by  a  carrier  who  travels  on  Tuesdays  and 
Thursdays  only,  and  consequently  they  were  not  deli- 
vered till  Wednesday  the  14th.  The  line  of  the  defend- 
ants terminates  at  Normanton,  where  there  is  a  junction 
with  the  North  Eastern  Railumy,  but  they  had  made 
arrangements  with  that  and  other  railway  Companies 
for  the  conveyance  of  goods  to  their  destinations  beyond 
that  place.  The  boxes  were  forwarded  by  the  North 
Eastern  Railway  Company  from  Normanton  to  Newcastle, 
according  to  the  uniform  practice  of  that  Company^  the 
boxes  not  being  suflSicient  to  make  up  a  truck  load^ 
which  is  a  ton  t.  e.  20  cwt  If  they  had  been  suffi- 
cient they  would  have  been  placed  in  a  separate  truck 
which  would  have  been  detached  from  the  train  at  Dar^ 
lington,  between  Normanton  and  Newcastle,  and  sent  to 
Sunderland;  and  if  so  sent  they  would  have  reached 
Seaham  Harbour  on  Friday  night.  Also  there  was  rail- 
way communication  from  Newcastle  to  Sunderland,  and 
a  carrier  every  day  from  Sunderland  to  Seaham  Harbour ; 
and  if  the  boxes  had  been  forwarded  from  Newcastle  to 
Sunderland  by  railway  on  Friday,  they  would  have  been 
in  time.  The  plaintiff  did  not  inform  the  defendants 
that  it  was  important  that  the  boxes  should  arrive  at 
Seaham   Harbour  on    Saturday   morning;  nor   was  it 


70 


TRINITY  TERM. 


1863. 
Hales 

V. 

London 
and 

North 
Western 

Bailway 
Companj. 


who  sends  goods  and  the  railway  Company  which  re* 
ceives  them  to  be  carried  is  that  the  Ck>mpany  shall 
convey  them  within  a  reasonable  time  and  by  that  roate 
which  the  customer,  in  ignorance  of  the  practice  of  the 
Company,  would  lay  out.  ^Blackburn  J.  In  that  case 
it  would  be  the  duty  of  the  Company  to  inform  the 
customer  of  the  route ;  but  if  the  contract  is  to  carry 
according  to  the  usual  practice,  it  is  for  tlie  customer  to 
inquire  what  that  is,] 

Secondly.  The  plaintiff  is  entitled  to  recover  the 
amount  which  he  would  have  received  for  the  hire  of  his 
goods  if  they  had  been  delivered  in  time ;  In  re  Haw^ 
croft  V.  The  Great  Northern  Railway  Company  (a). 


Bovill  and  C.  E.  Pollock,  contrk.  — Where  there  is  no 
express  contract  between  the  person  sending  goods  to  be 
carried  and  a  Company,  the  implied  contract  is  that 
they  are  to  be  carried  according  to  the  usual  course  of 
business  as  held  out  by  the  Company.  Here  was 
only  a  notification  that  the  goods  would  be  sent  by 
lugg&ge  train ;  the  defendants,  therefore,  only  undertook 
to  send  them  by  the  ordinary  trains  and  in  the  ordinary 
way.  [fViffhtman  J.  In  the  present  case  the  usual  and 
accustomed  course  varies.]  If  no  time  is  mentioned 
for  delivering  the  goods,  a  reasonable  time  with  refer- 
ence to  the  railway  system  must  be  implied. 

At  any  rate  the  defendants  had  no  notice  that  time 
was  important,  and  therefore  are  not  liable  to  special 
damage  for  the  loss  of  the  hire  of  the  goods;  Hadley 
V.  Baxendale  (i),  Hamlin  v.  The  Great  Northern  RaiU 
way  Company  (c).     \^Cookhurn  C.  J.     It  is  a  reasonable 

(a)  16  Jur,  196 ;  21  L.  J.  Q.  B.  178.  (b)  9  Exch.  341. 

(c)  \  H,fN.40S, 
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carry  only  according  to  the  route  which  he  holds  out  to 
the  public.  But  then  he  is  bound  to  deliver  in  a  reason- 
able time,  having  regard  to  that  route.  It  is  no  breach 
of  his  duty  that  he  does  not  carry  by  a  shorter  route 
than  that  which  he  professes.  If  the  customer  wishes 
his  goods  to  be  sent  by  a  shorter  route  than  the 
accustomed  one,  he  should  ask  for  it,  and  if  refused  he 
would  exercise  his  choice  of  sending  by  another  carrier. 
But  when  goods  are  sent  by  the  usual  route,  the  carrier 
must  use  reasonable  diligence;  and  whether  he  has  done 
so  is  a  question  of  fact.  I  doubt  whether  the  jury  were 
justified  in  finding  that  it  was  unreasonable  to  send  the 
goods  by  Newcastle;  the  defendants  never  held  them- 
selves out  as  sending  goods  to  Sunderland,  except  there 
was  a  truck  load  for  Sunderland  at  Darlington,  which 
was  not  the  fact  in  the  present  case.  But  the  jury  have 
also  found  that  there  was  unreasonable  delay  at  New» 
castle,  in  waiting  five  days  for  the  carrier,  instead  of 
sending  the  goods  by  railway  to  Sunderland;  and  I 
think  that  there  was  considerable  evidence  justifying  the 
jury  in  so  finding.  It  is  a  question  of  fact,  and  I  see 
no  reason  for  being  dissatisfied  with  their  verdict. 

Rule  absolute  to  reduce  the  damages  to  5/. 
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defendant  did  not  faithfully  and  diligently  perform  his 
duties  as  such  agent^  but^  on  the  contrary^  acted  care- 
lessly^ negligently  and  unfaith^Uy  in  the  same,  and 
lent  the  money  of  the  plaintiffs  to  certain  persons  who 
were  unsubstantial  and  ought  not  to  have  been  trusted, 
and  whose  credit  and  responsibility  were  bad ;  and,  in 
violation  of  the  directions  and  orders  of  the  board 
of  directors  and  manager  and  secretary  as  to  the  sums 
of  money  he  should  advance  to  a  certain  class  of  per- 
sons, advanced  sums  of  money  to  such  persons  contrary 
to  such  orders;  and,  also,  discounted  bills  of  ex- 
change for  native  merchants  of  India^  without  taking 
proper  securities,  and  renewed  such  bills  in  violation 
of  the  orders  of  the  directors ;  and  also  sent  in  and  re- 
turned to  the  plaintiffs  incorrect  and  imtrue  statements 
respecting  the  business  transacted  by  the  defendant  for 
them,  and  as  to  the  money  lent  by  him  on  their  ac- 
count. 

The  defendant  pleaded, ^among  other  pleas,  a  denial 
oir  the  breaches  alleged  in  the  declaration. 

On  the  27th  November,  1862,  upon  an  application  by 
the  defendant  for  a  dbcovery  of  documents,  Crompton  J. 
made  an  order  directing  that  the  plaintiffs  should  answer 
upon  affidavit,  stating  what  documents  they  had  in  their 
possession  or  power  relating  to  the  matters  in  dispute, 
and  whether  they  objected,  and  on  what  grounds,  to 
tjieir  production. 

On  the  2nd  February,  1863,  James  Caller  Stewart, 
the  secretary  of  the  bank,  made  an  affidavit,  to  which 
were  attached  two  schedules,  in  which  was  set  out  a  list 
of  all  the  documents  in  the  possession  or  power  of  the 
plaintiffs  relating  to  the  matters  in  dispute  in  this  cause, 
pursuant  to  the  above  order  :  stating  that,  with  respect  to 
the  documents  specified  in  the  first  schedule,  the  plain- 
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1868.        tracts  from  all  the  documents  mentioned  and  referred  to 
in  the  first  and  second  schedules  mentioned  in  the 


iMDIi,  &C, 
RiOB. 


Chartered 

fm^^&c  affidavit  of  discovery  of  documents  made  by  J.  C. 
Stewart,  was  heard  before  Crompton  J.,  and  was  by  him 
referred  to  the  Court 

On  the  28th  April  the  defendant  made  an  affidavit, 
stating  his  belief  that  the  correspondence  specified  in  the 
second  schedule  was  material  to  the  defence  of  the  action^ 
and  that  it  was  advisable  and  necessary  for  his  defence 
that  he  should  have  inspection  and  be  at  liberty  to  take 
copies  of  the  correspondence  and  documents,  and  that 
he  was  advised  and  believed  that  he  should  derive 
material  benefit  and  advantage  from  the  inspection  of 
them :  that  he  was  advised  and  believed  that  he  had  a 
good  defence  to  the  action^  and  that  this  application  was 
made  bona  fide  and  not  for  the  purpose  of  delay. 

An  affidavit  of  George  lire  Adam,  manager  oi  the 
plaintiffs'  bank^  stated  that  the  correspondence  specified 
in  the  second  schedule  consisted  entirely  and  exclusively 
OD  the  one  part  of  the  instructions  given  and  inquiries  made 
on  the  part  of  the  head  office  of  the  plaintiffs'  bank  in  London, 
to  and  of  their  officers  in  Bombay,  with  a  view  of  obtaining 
evidence  in  support  of  the  plaintiff's  claim  against  the  de- 
fendant in  this  action^  and  on  the  other  part  of  their  officers' 
reports  and  replies  thereon  and  thereto,  which  specified 
the  evidence  which  could  be  adduced  in  Bombay  to  prove 
the  breaches  of  contract  complained  of  in  the  declaration ; 
and  that  on  and  subsequently  to  the  16th  August,  1861, 
those  instructions  were  given  and  those  inquiries  made 
under  the  immediate  direction  and  advice  of  the  plaintiffs' 
attorneys  acting  as  such,  and  in  the  conduct  of  this  liti- 
gation, and  with  a  view  to  it,  and  with  a  view  to  the 
evidence  in  support  of  the  plaintiffs'  claim  in  this  action ; 
and  those  reports  and  replies  consisted  exclusively  of  the 
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1863.        Company  (N®.  1)  (o),  per  Wood  V.  C,  Glyn  v.  Cavl" 

Chartered     fetid  (b).     And  it  makes  no  difference  whether  the  letters 

I^)u!^^     were  written  by  the  party  before  or  after  he  had  con- 

j.  ^*  suited  his  attorney,  if  they  were  with  a  view  of  obtaining 

evidence  to  support  his  case.     Further,  this  Court  is 

not  bound  by  the  decisions  in  the  Courts  of  Equity. 

JVatkin  Williams,  who  was  with  him,  was  not^called 
upon. 

BoviU  and  Hannen,  in  support  of  the  rule. — The  affi- 
davit of  the  defendant  in  support  of  the  rule  is  in  the 
form  given  in  Arch,  Pr,  by  Chitty,  Practical  Forma, 
p.  151,  9th  ed.  The  party  making  the  affidavit  cannot 
pledge  himself  as  to  the  points  of  his  case  which  the  docu- 
ments sought  to  be  inspected  will  support,  seeing  that 
he  does  not  know  the  contents  of  the  documents.  [ZtriA. 
In  Wigram  on  the  Law  of  Discovery,  p.  208,  2nd  ed., 
it  is  said,  '^  In  determining  these  questions — the  first 
thing  to  be  observed  is,  that  the  onus  is  upon  the 
plaintiff  to  prove  his  right  to  see  the  documents,  the  pro- 
duction of  which  he  calls  for,  and  that  the  only  evidence 
upon  which  the  Court  can  act  in  his  favour,  is  the  admis- 
sion of  the  defendant.^']  The  party  who  files  a  bill  in 
Chancery  for  a  discovery  makes  no  suggestion ;  and  the 
parties  here  have  passed  what  is  analogous  to  the  first  stage 
in  such  a  bill.  The  filing  of  the  documents  in  the 
schedule  admits  that  they  are  relevant  to  the  matters  in 
dispute,  and  that  relevancy  entitles  the  defendant  to  an 
inspection  of  them  unless  the  plaintiffs  can  bring  them 
within  an  exception,  or  excuse  themselves  from  pro- 
ducing them  for  inspection;  if  they  are  relevant,  the 
defendant  has  a  right  to  judge  for  himself  of  their 
(a)  4K.^J.  34.  {b)  3  Mac.  #  G.  468. 


RlOB. 
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1863.  "  The  right  of  a  plaintifi  in  equity  is  limited^  firsts  to 
Chartered  *  discovery  confined  to  the  questions  in  the  cause; 
I^ui^&c.  secondly,  of  such  material  documents  as  relate  to  the 
proof  of  his^  the  plaintiff^s^  case  on  the  trial ;  and  does 
not  extend  to  the  discovery  of  the  manner  in  which  the 
defendant's  case  is  to  be  established,  or  to  evidence 
which  relates  exclusively  to  his  case.  The  party  apply- 
ing, therefore,  who  is  in  the  same  situation  as  a  plaintiff 
in  equity,  must  shew,  first,  what  is  the  nature  of  the 
suit,  and  of  the  question  to  be  tried  in  it ;  and  it  seems 
also,  that  he  should  depose  in  his  affidavit  to  his  having 
just  ground  to  maintain  or  defend  it;  secondly,  the 
affidavit  ought  to  state  with  sufficient  distinctness  the 
reason  of  the  application  and  the  nature  of  the  docu- 
ments, in  order  that  it  may  appear  to  the  Court  or 
Judge  that  the  documents  are  asked  for  the  purpose  of 
enabling  the  party  applying  to  support  his  case,  not  to 
find  a  flaw  in  the  case  of  the  opponent,  and  also  that 
the  opponent  may  admit  or  deny  the  possession  of  them. 
To  this  affidavit  the  opponent  may  answer,  by  swearing 
that  he  has  no  such  documents,  or  that  they  relate 
exclusively  to  his  own  case,  or  that  he  is  for  any 
sufficient  reason  privileged  firom  producing  them ;  or  he 
may  submit  to  shew  parts,  covering  the  remainder,  on 
affidavit  that  the  part  concealed  does  not  in  any  way 
relate  to  the  plaintiff's  case.  The  same  course  would  be 
pursued  in  equity.''  The  Court  are  not  bound  by  the 
denial  of  the  party  at  whose  hands  inspection  is  sought 
that  the  documents  relate  to  the  case  of  his  adversary ; 
but  if  they  can  collect  from  the  materials  before  them, 
that  the  documents,  although  they  relate  to  the  matters 
in  dispute,  are  not  relevant  in  the  sense  of  tending  to 
establish  the  case  of  the  party  who  asks  for  inspection, 
then  they  will  not  order  it.     Here  we  know  from  the 
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1S63.       BovUl  that  the  object  of  the  recent  legislation  was  to 
Chartered     prevent  the  necessity  of  a  party  in  an  action  at  law 
I«wA  ^.     'laving  recourse  to  a  Court  of  equity  for  discovery  and 
^^'^^        inspection,  and  therefore  I  should  be  sorry  to  stop  short 
of  any  jurisdiction  in   the   matter  exercised  by  such 
Court.     But  there  is  no  case  which  goes  the  length  of 
the  proposition  contended  for  by  Mr.  Bovill     And  there- 
fore according  to  principle  and  practice  we  ought  not  to 
grant  the  inspection  for  which  the  defendant  asks. 

WiGHTMAN  J.  I  am  entirely  of  the  same  opinion. 
The  true  principle  which  governs  this  case  is  laid  down 
by  Pollock  Chief  Baron  in  the  passage  which  has  been 
read  by  the  Lord  Chief  Justice  from  the  judgment  in 
Hunt  V.  Hewitt  (a). 

Blackburn  J.  I  cannot  agree  with  Mr.  Bovill  that 
when  documents  are  scheduled  as  relevant  to  the  cause 
we  have  simply  a  ministerial  duty  to  order  the 
inspection  of  them,  unless  the  party  to  whom  they 
belong  makes  out  that  they  are  privileged  communi- 
cations between  himself  and  his  attorney,  or  shews 
something  else  which  gives  them  a  privilege.  Under 
The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict 
c.  125.  s.  50.,  the  Court  or  Judge  having  before  them  the 
answer  of  the  party  as  to  the  documents  in  his  possession 
or  power  relating  to  the  matters  in  dispute,  and  his 
objection  to  the  production  of  them,  *'  may  make  such 
further  order  thereon  as  shall  be  just.'*  I  think  the 
Legislature  did  not  mean  that  we  should  be  bound  by  the 
same  rules  by  which  a  Judge  of  a  Court  of  equity  is 

(a)  7  Exch.  236.  244. 
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1863.       which  there  was  a  question  whether  there  had  been  fin 

Chartered^   committed  by  the  plaintiffs  and  their  agents  in  Indu 

IsoiA  ^     might  be  of  a  different  opinion.     In  that  case  the  par 

j7'  to  the  action  were  resident  in  this  country,  and  I  a 

ceeded  in  persuading  Erie  J.,  at  Chambers,  that 

ought  to  allow  inspection  of  the  documents  which  1 

passed  between  the  plaintiffs  here  and  their  agent 

India ;  and  the  Court  of  Exchequer  said  that  they  wo 

not  take  upon  themselves  to  say  that  it  was  a  wn 

exercise  of  discretion.    I  am  not  sure  that  all  the  Bar 

approved  of  the  order,  or  decided  more  than  this,  t 

£rle  J.  having  in  his  discretion  made  the  order  tl 

would  not  say  that  he  was  wrong.    That  is  different  fir 

saying  that  the  Court  or  Judge  is  obliged  to  allow 

inspection  cf  such  documents. 

Rule  discharged  as  to  the  documents  in 
second  schedule. 


May 


Smith,  appellant.  Stokes,  respondent. 


^^^'  •  Stat.5&6>r.4.f.  50.«.70.enact8thatit8haUnotbelawfulto 

S*??  S^^V"*     Of  cause  to  be  erected  any  steam  engme  irithin  twenty-fiye  yards 
ffl      70  '^^  ^'^  ^^  '^^  caniagevay,  unless  it  shall  be  within  some  hou 

c.  ou.  «.  tv,  other  building,  or  behind  some  wall,  or  fence,  sufficient  to  conce 
screen  it  from  the  carriaffeway,  so  that  it  may  not  be  dangerous  to 
sengers,  horses,  or  cattle:  Held  that  a  portable  steam  engine, 
wheels  and  drawn  by  horse  power,  used  to  drive  a  threshing  mai 
within  a  bam,  but  not  fixed  thereto  or  to  the  soil,  was  within  this  e 
ment 

/^ASE  stated  by  justices  under  stat  20  &  21    1 
c.  43.  «.  2. 
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1863.  The  appellant's  attorney  objected;   first,  that   the 

Smith  engine  was  not  such  as  was  contemplated  by  the  Act, 
Stokeb.  portable  engines  for  threshing  not  having  been  in  use  at 
the  date  of  the  statute,  or  for  some  years  afterwards ; 
secondly,  that  it  was  not  erected  within  the  meaning  of 
the  Act,  being  merely  drawn  by  horses  to  the  place 
where  it  worked,  whereas  the  statute  applied  to  fixed 
engines  or  machinery  raised  or  built  without  screens, 
&c. ;  and  he  contended  that  the  Legislature,  in  the  recent 
Act  for  regulating  the  use  of  locomotives  on  turnpike 
and  other  roads  (24  &  25  Vict  c.  70.),  had  to  some 
extent  negatived  the  application  of  the  5  &  6  f fl  4. 
c.  50.  8.  70.  to  the  portable  steam  engine  used  by  the 
appellant. 

The  justices  adjudged  that  the  objections  were  un* 
tenable,  and  that  the  appellant  was  guilty  of  the  offence 
charged  against  him. 

No  counsel  appeared  for  the  respondent. 

Thrupp,  for  the  appellant.— Stat.  5  &  6  fT.  4  c.  50. 
s.  70.  enacts  that  '^  it  shall  not  be  lawful  for  any  person 
to  sink  any  pit  or  shaft,  or  to  erect  or  cause  to  be 
erected  any  steam  engine,  gin,  or  other  like  machine, 
or  any  machine  attached  thereto,  within  the  distance  of 
twenty-five  yards,  .  .  .  from  any  part  of  any  car- 
riageway or  cartway,  unless  such  pit  or  shaft  or  steam 
engine,  gin,  or  other  like  engine  or  machinery,  shall  be 
within  some  house  or  other  building,  or  behind  some 
wall,  or  fence,  sufficient  to  conceal  or  screen  the  same 
from  the  said  carriageway  or  cartway,  so  that  the  same 
may  not  be  dangerous  to  passengers,  horses,  or  cattle;  &c.. 
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1863.        The  person  offending  fotfeits  the  penalty  for  each  and 

SuiTn       every  day  the  steam  engine  is  permitted  to  continue 

SToiKs.       contrary   to   the  provisions  of  the  Act,  but  it   ia  not 

necessary  that  it  should  remain  one  entire  day. 

Mellor  J.  (The  only  other  Judge  present.)  The 
object  of  the  Legislature  was  to  prevent  the  erection  of  a 
steam  engine  so  near  a  carriageway  as  to  be  dangerous 
unless  it  was  concealed  or  screened  from  view.  It  is  not 
necessary,  in  order  to  create  danger  to  passengers,  horses, 
or  cattle  using  the  highway,  that  the  steam  engine  should 
be  permanent.  I  agree  that  if  it  was  stopping  by  the 
road  side  for  a  temporary  purpose,  the  penalty  would 
not  be  incurred ;  but  the  penalty  is  incurred  when  it  is 
set  up  for  the  purpose  of  doing  work.  The  only  argu- 
ment tending  to  shew  that  the  engine  must  be  fixed  to 
the  soil  arises  from  the  use  of  the  word  ''erect/'  but 
the  words  "within  some  house  or  other  building,  or 
behind  some  wall,  or  fence,  sufficient  to  conceal  or  screen 
the  same"  shew  that  the  section  is  not  confined  to  steam 
engines  of  a  permanent  character  or  let  into  the  ground. 
The  justices  were  therefore  right. 

Conviction  aflirmed. 
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1863.  would  immediately  cause  them  to  be  destroyed^  or  pre- 
xIylor  ^^^*  them  from  doing  further  injury  to  the  appellant's 
Newm  If  crops;  if  ^ot^  he  would  be  compelled  in  self  defence 
to  shoot  or  otherwise  destroy  them^  besides  claiming 
damages  for  the  injury  he  sustained  from  their  feeding 
on  his  land.  On  the  5th  February  last^  the  appellant^ 
with  a  loaded  gun  in  his  hand^  went  into  one  of  his 
fields  where  the  pigeons  were  feeding  on  the  ground : 
he  fired  at  them  and  thereby  caused  them  to  rise^  and 
then  fired  at  them  a  second  time  and  killed  one  of  them^ 
which  he  left  dead  on  the  ground.  The  value  of  the 
pigeon  killed  was  two  shillings  and  sixpence. 

It  was  contended  by  the  appellant's  attorney  that  the 
killing  of  the  pigeon^  under  the  circumstances  above 
stated^  was  not  an  "  unlawful  killing/'  and  therefore  did 
not  render  the  appellant  liable  to  the  penalty  imposed 
by  Stat.  24  &  25  Vict.  c.  96.  s.  23. 

The  justices  were,  however,  of  opinion  that  the  appel- 
lant was  not  justified  by  law  in  killing  the  pigeon,  and 
that  the  case  came  within  the  operation  of  stat  24  &  25 
Vict.  c.  96.  s.  23.,  and  convicted  him  in  the  penalty  of 
Is.,  and  Is.  for  the  value  of  the  pigeon,  and  14^.  costs. 

G.  Francis,  for  the  respondent — Stat.  24  &  25  Vict, 
c.  96.  s.  23. :  "  Whosoever  shall  unlawfully  and  wilfully 
kill,  wound,  or  take  any.  house  dove  or  pigeon  under 
such  circumstances  as  shall  not  amount  to  larceny  at  com- 
mon law,  shall,  on  conviction  before  a  justice  of  the  peace, 
forfeit  and  pay,  over  and  above  the  value  of  the  bird, 
any  sum  not  exceeding  two  pounds.''  The  pigeon  here 
was  ''  unlawfully  and  wilfully"  killed,  within  that  section, 
which  is  a  repetition  of  sect.  33  of  stat.  7  &  8  G.  4.  c.  29. 
(He  also  referred  to  stat.  2  G.  3.  c.  29.  «.  1.)  An 
unlawful  act  cannot  be  justified  by  the  giving  of  a  notice 
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1863.  Hannen,  for  the  appellant. — The  history  of  the  enact- 

Tailor  nient  in  question  shews  that  this  was  not  an  unlawful 
Newman  l^illi°g  within  its  meaning.  Sect.  23  of  stat  24  &  25 
Fict  c.  96.,  which  relates  to  larceny  and  other  similar 
offences,  was  adopted  from  the  earlier  statute,  7  &  8 
G.  4.  c,  29.,  relating  to  the  same  offences ;  and  the  section 
in  question  follows  two  enactments  (sects.  21,  22.)  which 

/  relate  to  the  stealing  and  wilfully  killing  with  intent  to 

steal  animals  ordinarily  kept  in  confinement  or  for  a  do- 
mestic purpose.  The  taking  of  pigeons  out  of  the  boxes 
in  which  they  are  roosting  is  larceny,  Eex  v.  Brooks  (a); 
and  so  is  the  taking  of  doves  in  a  dovecot.  Bey.  v. 
Cheafor  (b)  ;  but  it  is  doubtful  whether  it  would  be 
larceny  to  take  them  when  they  are  away  from  the 
dovecot.  Then  the  enactment  in  question  provides  that 
a  person  who  unlawfully  kills  a  pigeon  out  of  the  dove- 
cot, when  it  is  a  question  whether  it  would  be  the 
subject  of  larceny,  shall  not  be  unpunished.  Dewell  y. 
Sanders  (c)  was  referred  to  in  the  judgment  of  the  Court 
delivered  by  Bayley  J.  in  Hannam  v.  Mockett  {d),  in 
which  it  was  held  that  an  action  was  not  maintainable 
for  driving  rooks  away  from  a  rookery.  In  the  case  of 
a  sheep  or  cow  coming  upon  land  there  is  no  necessity 
for  killing  it ;  it  may  be  distrained,  damage  feasant ;  but 
a  pigeon  cannot  be  distrained.  By  the  Scotch  law  a 
man  cannot  keep  a  dovecot  unless  he  has  lands  or  tiends 
yielding  the  yearly  rent  often  chalders  of  victual  adjacent 
to  the  dovecot,  or  at  least  lying  within  two  miles  of  it  {e). 
Further,  the  appellant  had  no  mens  rea :  he  was  only 
asserting  a  civil  right  j  and  where  that  is  the  case  the 
jurisdiction  of  justices  to  convict  is  ousted;  Beg,  v.  Crid- 

(a)  4  C.  #  P.  131.  (A)  2  Den.  #  P.  C.  C.  361. 

(c)  Oro,  Joe,  490.  {d)  2B.^  C.  934.  940-1. 

(tf)  See  JislTi  Dictionary  of  Law  of  Scotland, 
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reclaimed^  although  unconfined.  It  was  not  so  clear  on 
prior  authority^  and  the  matter  may  still  be  arguable^ 
though  the  better  opinion  of  the  Judges  in  Dewell  t. 
Sanders  (a)  was  that  there  was  no  property  in  such 
pigeons.  That  being  so  we  must  construe  sect.  33  of 
Stat.  7  &  8  C;.  4.  c.  29.,  and  sect.  23  of  stat  24  &  26 
Vict  c.  96.,  as  meaning  that  whosoever  shall  kill  a  pigeon 
under  such  circumstances  as  that  but  for  the  peculiar 
ioctrine  of  the  law  relating  to  property  in  pigeons  it  would 
be  larceny,  shall  be  liable  to  a  penalty.  In  the  present 
case  the  appellant  did  nothing  in  the  nature  of  taking 
property  belonging  to  his  neighbour  so  as  to  make  his 
act  a  larceny.  For  these  reasons  I  think  the  magistrates 
committed  a  mistake  in  convicting  the  appellant. 


MellobJ.  (The  only  other  Judge  present)  The  words 
of  sect.  23  of  stat.  24  &  25  Vict.  c.  96.  are  wide  enough 
to  admit  the  construction  submitted  to  us  by  Mr.  Fran- 
cis ;  but,  without  giving  too  much  weight  to  the  argument 
that  the  statute  in  which  that  enactment  is  found  has 
reference  to  larceny  and  similar  offences,  I  think  that 
it  was  not  intended  to  apply  to  a  case  in  which  there 
was  no  guilty  mind,  and  where  the  act  was  done  by  a 
person  under  the  honest  belief  that  he  was  exercising  a 
right.  There  maybe  cases  of  pigeons  being  killed  with- 
out any  claim  of  right  or  colour  of  justification,  though 
under  circumstances  not  amounting  to  larceny;  and 
sect.  2  was  probably  introduced  to  make  such  an 
unlawful  and  wanton  act  punishable.  Under  the  circum- 
stances of  the  present  case  I  think  we  are  justified  in 
holding  that  the  magistrates  misconstrued  the  enactment ; 
imd  therefore  the  conviction  should  be  quashed. 

Conviction  quashed. 

(ri)  Cro.  Jar.  490.  4'.y2. 
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1863.  year  whether  got  or  not,  and  50«.  an  acre  for  the  surface. 
The  Queen  Brook  and  his  partner  havingr  entered  upon  and  con- 
Inhabitanta  of  tinued  in  Occupation  of  this  land,  worked  the  coal  after 
Ardolet.  ^*  ^^  reached  up  to  September,  1845,  when  the  pit  fell 
in  and  the  coal  and  land  were  given  up.  During  the 
same  period,  namely,  from  Juney  1844,  to  September, 
1845,  Brook  was  sole  tenant  of  a  cottage  in  the  same 
township,  at  a  yearly  rent  of  5/.  10*.  This  rent  Brook 
paid,  and  he  also  paid  all  the  parochial  rates  in  respect 
of  his  occupation  of  the  cottage.  The  surface  rent  of  the 
land  was  payable  from  .the  date  of  the  agreement  in  Jutu, 
1844 ;  but  the  rent  for  the  coal  was  not  to  commence  until 
after  the  coal  had  been  reached,  and  it  was  agreed  that  the 
first  half  year's  coal  rent  should  be  paid  six  months  after 
the  coal  was  reached.  The  coal  was  reached  in  December, 
1844,  and  in  June,  1845,  Brook  and  his  partner  paid  half 
a  year's  rent  at  the  rate  above  mentioned  for  the  coal,  and 
one  year's  rent  for  the  surface  land  at  the  rate  aforesaid. 
The  colliery  and  the  surface  land  were  rated  once  to  the 
relief  of  the  poor,  in  May,  1845,  and  the  rate  was  paid  in 
the  following  June. 

The  Quarter  Sessions  decided  that  there  was  not  a 
sufficient  occupation  of  the  coal  field  for  one  whole 
year  so  as  to  confer  a  settlement  under  stats.  6  Geo.  4. 
c.  57.  8.  %',  1  W.  4  c.  18.  8.  1.;  and  4  &  5  W.  4^ 
c.  76.  8.  66. ;  inasmuch  as  by  the  agreement  for  taking 
it  no  rent  in  respect  thereof  (beyond  the  surface  rent 
of  50*.  an  acre)  was  to  be  paid  until  six  months  after 
the  coal  was  reached,  and  one  Iklf  year's  coal  rent  only 
had  been  paid. 

The  respondents  also  objected  that  a  coal  mine  was 
not  such  a  tenement  as  would  confer  a  settlement  under 
the  statutes  referred  to. 
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1863.  Secondly.   A  coal  mine,  though  perhaps  a  *'  tenement*' 

The  QuKEN     within  stat.  13  &  14  Car,  2.  c.  12.,  is  not  '^land"  within 

Inhabitants  of  8^^«  ^  G.  4.  c.  67.  8,  2. ;  which  Tises  that  word  in  its 

AedSkt.      ordinary  sense,  namely,  land  capable  of  being  occupied 

together  with  a  dwelling  house  or  building.     And  here 

the  contract  is  for  the  purchase  of  the  coals  got. 

MauU,  contra. — The  case  does  not  raise  the  question 
whether  a  settlement  was  gained  by  payment  of  rates,  nor 
whether  a  coal  mine  is  a  tenement  within  stat.  6  Cr.  4. 
c.  67.  8.  2.  [^Blackburn  J.  But  the  latter  objection  is 
stated.  Cockburn  C.  J.  You  may  however  confine 
•  your  argument  to  the  first  point.]  The  pauper  con- 
tinued in  occupation  of  this  coal  pit  under  a  single 
contract  of  hiring  and  renting  for  more  than  10/. ;  and 
it  is  not  necessary  that  10/.  should  be  the  rent  paid 
throughout  the  time  of  occupation. 

Cockburn  C.  J.  The  Quarter  Sessions  were  right  in 
confirming  this  order ;  but  I  am  not  sure  that  I  agree 
with  them  as  to  the  ground  on  which  they  arrived  at  that 
decision.  I  think  there  was  an  occupation  of  the  coal 
field  from  the  commencement  of  the  tenancy  in  June, 
1844;  but  the  facts  do  not  bring  the  case  within  stat. 
6  G.  4.  c.  57.  8.  2.,  which  requires  that  the  tenement 
shall  be  rented  ^'  at  and  for  the  sum  of  10/.  a  year  at  the 
least,  for  the  term  of  one  whole  year,^^  in  addition  to  the 
requisition  that  it  shall  be  occupied  "  under  such  yearly 
hiring,  and  the  rent  for  the  same,  to  the  amount  of  10/., 
actually  paid,  for  the  term  of  one  whole  year  at  the 
least^^  Although  there  was  an  occupation  for  one  whole 
year,  the  rent  accruing  for  the  first  six  months  was  after 
the  rate  of  9/.  5^.  only,  and  whether  before  the  expiration 
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1863.       on  giving  to  him  three  calendar  months  notice  in  writing, 
Overseers  of  ^nd  in  that  case  they  were  to  pay  him  three  calendar 
BLLiNQTOH  jjjQjj|.}jg  gjary  at  the  rate  aforesaid,  as  a  gratuity^  in 
^iTcnuBOH  ^^^i^io'^  *o  *U  snms  due  to  him  for  wages,  and  were  to 
provide  him  with  a  passage,  including  diet,  to  England  at 
their  expense.     In  the  event  of  his  being  rendered 
incapable  of  performing  his  duty  by  sickness,  or  accident, 
or  any  other  cause,  the  association  or  their  represent- 
ative might  also  dissolve  the  agreement. 

The  pauper  stated  that  it  was  always  his  intention  to 
return  to  England  to  his  wife  and  family  at  the  expiration 
of  the  three  years.  The  pauper  went  to  Cuba  according 
to  his  agreement  in  May,  1859,  leaving  his  wife  and 
children  at  Horrabridge,  inhabiting  the  same  house 
wherein  they  had  resided  during  the  previous  seven 
years,  and  his  wife  and  family  received  their  allowance 
from  the  company  according  to  the  stipulations  con- 
tained in  the  agreement  regularly  for  about  one 
year  and  five  months.  The  pauper  became  ill  whilst 
at  Cvba^  and  was' admitted  into  an  hospital  there  for 
a  period  of  about  four  months,  and  about  October, 
1860,  a  disagreement  arose  between  him  and  the 
manager  of  the  mine,  in  consequence  of  which  the 
allowance  to  his  wife  and  family  in  England  was  dis- 
continued, and  no  more  money  was  sent  by  the  company 
to  her;  but  in  the  following  February,  1861,  the 
pauper  himself  made  a  remittance  to  his  wife  of  20/. 
out  of  his  own  money,  and  she  received  it  in  April,  1861, 
and  this  was  the  last  money  she  received  either  from 
her  husband  or  the  company.  In  September,  1861,  the 
wife,  having  no  money  left  and  no  means  of  subsistence 
for  herself  and  children,  applied  for  relief  to  the  board 
of  guardians  of  the    Tavistock   Union,  of  which    the 
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1863.       ^^  ^^  ^™®  ^^^  order  was  made,  the  order  of  remoTs 

Oreneewof    ^^  ^  ^®  quashed.    But  if  the  Court  should  be  of 

WxLLivoTON   contrary  opinion  the  order  of  removal  was  to  be  con 

OvnUen  of    firmed. 
Whitobdbob. 

Kanlake  (T.  W.  Saunders  with  him),  for  the  rei 
pondents. — There  was  a  break  of  the  residence  whic 
prevented  the  pauper  from  acquiring  irremovability  in  th 
respondent  parish  under  stats.  9  &  10  Fict  c.  66. «.  1.  an 
24  &  25  Vict.  c.  55.  s,  1.  The  present  case  is  almoi 
concluded  by  Reff.  v.  TTie  Inhabitants  of  StapUton  {a 
which  lays  down  that  where  the  residence  out  of  the  paris 
is  of  a  permanent  character  and  not  a  mere  temporal 
absence,  that  is  a  break  of  the  residence,  and  the  perso 
becomes  removable.  Here  the  pauper  was  absent  und( 
a  definite  contract  for  three  years:  during  which  h: 
wife  and  children  had  power  to  go  to  any  other  parisi 
or  they  might  have  been  removed  by  reason  of  th 
abandonment  by  the  husband ;  Reg,  v.  The  Inhabitam 
of  St  Marylebone  {b).  [^Cockburn  C.  J.  Here  th 
pauper  made  provision  for  his  family;  and  his  wii 
became  chargeable,  not  by  reason  of  his  absence,  bv 
by  reason  of  his  bad  health.]  Still  that  absence  wf 
equivalent  to  abandonment  for  the  purpose  of  settli 
ment.  His  intention  to  return  to  the  respondent  paris 
after  the  three  years  makes  no  difference ;  Reg,  v.  Nen 
prett  ThrubweU  (c),  referred  to  in  Archb.  Poor  Law 
707,  11th  ed. ;  for  it  was  a  mere  accident  that  on  h 
return  he  found  his  wife  and  children  resident  there* 

H.  T,  Cole,  for  the  appellants. — The  pauper  intendc 

(a)  1  £.  #  B,  766.  (h)  16  Q,  B.  353. 

(o)  17  Just,  of  P§ae€,  83, 
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1868.  depends  on  whether  he  had  resided  in  the  responde 
Overeeepsof  V^^^  ^OT  the  space  of  three  years  required  by  sti 
Wbllington  24  &  25  Vict.  c.  55.  s.  1.  During  that  period  he  w 
OverBeere  of  absent  firom  England  for  two  years  and  a  half  und 
a  contract  by  which  he  engaged  to  senre  a  minii 
company  in  Cuba  for  three  years.  I  do  not  wish 
lay  down  any  abstract  rule  beyond  that  founded  ( 
the  distinction  between  temporary  and  permanent 
prolonged  absence.  The  question  is  whether  an  a 
sence  for  two  years  and  a  half  is  not  too  long  to  1 
regarded  as  a  temporary  absence.  I  have  no  difficul 
in  saying  that,  irrespectiye  of  the  residence  of  the  wil 
that  is  not  a  temporary  absence ;  and  I  think  the  ra 
dence  of  the  wife  and  children  in  the  respondent  pari 
makes  no  difference.  The  maxim  that  the  husbanc 
domicile  is  where  his  wife  lives  applies  only  where  a  m^ 
is  generally  in  one  place  and  occasionally  elsewhere.  ] 
the  present  case  the  husband  resided^  not  in  this  counti 
but  in  Cuba ;  he  retained  a  house  in  this  country  f 
his  wife  and  children^  and  had  an  intention  to  return 
it  at  the  expiration  of  his  contract ;  but  that  does  n 
alter  his  continued  absence.  There  was  therefore 
break  of  residence^  and  he  was  removable. 

Blackburn  J.  (The  only  other  Judge  present.)  Tl 
question  is  whether  the  husband  and  father  of  the  wi 
and  children  was  resident  in  the  respondent  parish  durii 
the  statutable  period  of  three  years :  if  he  was  he  ai 
his  wife  and  children  would  be  irremovable ;  if  not,  I 
wife  and  children  would  be  removable  with  him.  I 
was  in  fact  for  nearly  three  years  in  Ctdfa  imder  a  co 
tract  to  work  for  a  mining  company,  with  an  intenti< 
of  supporting  his  wife  and  children  during  that  perio 
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Saiurdw,        The  Queen  against  The  Overseers  of  St.  GeobqSi 
'• —  Bloomsbuby. 

Pauper 

lunatic. 

^^Hf'  The  expense  of  the  maintenance  of  a  wife  in  a  lunatic  aflTlum,  Ac, 

o'rft'w^*''^'    she  having  been,  on  the  application  of  her  husband,  receiTed  into  tha 

oA        ^^'       workhouse  as  chargeable  to  the  parish,  and  remored  to  the  asylum 
iA  A  IT  V"        '"ider  an  order  obtained  in  pursuance  of  stat.  16  &  17  Fiet,  c,  w.,  ia 

S         *^'     '^^^^  6*^®°  ^  t^o  husband,  so  as  to  preyent  his  acquiring,  under  stat 
^*  v7*  9  &  10  Fict.  c.  66.,  a  status  of  irremovability  by  residence  in  the  parish 

during  that  time.    Per  CocJAum  C.  J.  nuiBiackbum  J.,  Wightman  J. 
dissentiente. 

/^N  appeal  to  the  Quarter  Sessions  for  the  ooontj  of 
Middlesex  against  an  order  of  two  justices  ad- 
judging the  settlement  of  Mary  Ann  Gardner,  a  pauper 
lunatic^  to  be  in  the  parish  of  St,  George,  Bloomsbury,  in 
that  county^  and  ordering  the  guardians  of  the  poor  of 
that  parish  to  pay  certain  expenses  incurred  in  and 
.about  the  examination  of  the  lunatic  and  her  conveyance 
to  an  asylum^  and  also  certain  money  for  her  mainte- 
nance, the  sessions  confirmed  the  order  subject  to  the 
following  case. 

The  pauper  lunatic,  Mary  Ann  Gardner,  is  the  lawful 
wife  of  James  Gardner,  to  whom  she  was  married  on 
the  15th  January,  1858.  At  the  time  of  the  marriage 
the  settlement  of  James  Gardner  was  in  the  parish  oi 
St  George,  Bloomsbury,  and  the  settlement  of  Mary  Ann 
Gardner  was,  at  the  time  when  the  order,  dated  26th 
December,  1861,  was  made,  and  is  now,  in  such  parish  in 
right  of  her  husband.  James  Gardner  resided,  from 
August,  1855,  up  to  the  26th  December,  1861,  in  the 
parish  of  St.  Mary,  Islington,  and  it  is  admitted  that  he 
is  irremovable  from  such  parish  by  reason  of  a  five 
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1863.       appealed  against  was  made^  adjudging  the  settlement  o 

The  QuBKK    *te  lunatic  to  be  in  the  parish  of  St  George,  Bloomsbur^ 

Overeeera  of   ^^^  directing  that  parish  to  pay  the  expenses  of  main 

Bu}ouBBVRY   *^^^g  *^®  lunatic  in  the  asylum.     This  order  was  dul; 

appealed  against  on  the  ground  that  at  the  time  of  he 

being  conveyed  to  the  asylum  on  the  9th  Septembei 

1861^  she  was  exempt  from  removal  from  St.  Mar^ 

Islington,  to  the  parish  of  her  settlement,  and  that  th 

parish  of  St  Mary,  Islington,  was  consequently  bound  t 

maintain  her  under  stat  16  &  17  Vict  c.  97.  s.  102. 

James  Gardner  never  actually  received  any  relic 
during  the  time  he  was  living  in  the  parish  of  St  Mar^ 
Islington,  and  was  never  treated  in  any  way  as  a  persoi 
chargeable  to  that  parish  except  as  above  stated.  H* 
was  able  to»  and  did  in  fact^  support  his  wife  while  sane 
and  he  always  supported  himself  by  his  labour.  Whei 
she  became  insane  he  was  not  able  to  keep  her  unde 
proper  care  and  control^  and  was  not  able  to  bear  th< 
extra  expense  which  her  insanity  would  have  entailer 
upon  him. 

It  was  contended  on  behalf  of  the  appellants  that^  a 
James  Gardner  had  in  fact  resided  for  five  years  ani 
upwards  in  the  parish  of  St,  Mary,  Islington,  next  befor 
the  conveyance  of  his  wife  to  the  asylum  on  the  9tl 
September,  1861/  she  was  exempt  from  removal  to  th* 
parish  of  her  settlement  by  reason  of  stat.  9  &  10  Vtci 
c.  66.  and  11  &  12  Vict,  c.  111.,  and  that  the  timedurinj 
which  his  wife  was  maintained  in  the  asylum,  namelj 
from  the  5th  May,  1858,  to  the  4th  September,  186C 
ought  not  to  be  deducted  in  computing  his  five  year 
residence. 

It  was  contended  on  behalf  of  the  respondents,  tha 
the  time  during  which  the  wife  was  confined  in  the  lunati 
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1863.  ^&s  unwilling  that  she  should  be  removed,  would  the 
The  Queen  ^^^  ^^  maintaining  the  wife  in  the  asylum  be  relief  to 
Orerseers  of    ^™  ^^     ^^ '  ^^  *  pauper  found  in  a  lunatic  asylum 

St.  George,    under  any  circumstances  is  relieved  out  of  the  poor 
Bloombbuet.  ^  ^ 

rate  the  period  during  which  that  relief  is  given  is  to 
be  excluded :  the  first  proviso  in  stat.  9  &  10  Vict  c.  66. 
s.  1.,  which  has  been  referred  to,  makes  no  exception. 

Poland,  for  the  appellants. — The  maintenance  of  a  wife 
in  a  lunatic  asylum  is  not  relief  to  the  husband  within 
the  first  proviso  in  stat.  9  &  10  Vict.  c.  66.  *.  1-  The 
fact  of  the  husband  having  applied  to  the  parish  officers, 
as  it  was  his  duty  to  do,  whereupon  his  wife  was  received 
into  the  workhouse,  and  an  order  for  her  removal  to 
the  county  asylum  was  obtained,  cannot  afiFect  the 
construction  of  stat.  16  &  17  Vict  c.  97.  Sect  95 
of  that  statute  makes  no  distinction  between  pauper 
lunatics  sent  to  an  asylum  under  sect  67  and  those 
sent  under  sect.  68,  so  that  the  efiect  of  holding  that 
maintenance  of  a  wife  in  a  lunatic  asylum  is  parish 
relief  to  her  husband  will  be  that,  in  the  case  of  a 
wife  sent  to  a  lunatic  asylum  without  the  consent  or 
knowledge  of  her  husband,  the  husband  may  be  re- 
moved to  a  remote  parish  in  England  or  to  Ireland* 
[^Cockhum  C.  J.  That  consequence  would  follow  in 
the  case  of  a  wife  separated  from  her  husband  be- 
coming casual  poor.  Wightman  J.  Under  sect.  67, 
the  medical  officer  having  knowledge  that  a  pauper 
is  or  is  deemed  to  be  Imiatic  is  required  to  give 
notice  to  the  relieving  officer,  and  the  relieving  officer, 
whether  the  husband  makes  application  for  relief  or 
not,  is  required  to  give  notice  to  a  justice  of  the  peace, 
who  is  to  make  an  order  for  the  conveyance  of  the 
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1863.        C'  97.  chargeable  to  the  county :  now  the  period  durin 

The  QuEBN    which  the  wife  is  so  relieved  would  not  be  excluded,  i 

OverJeors  of    ^^^^  would  not  be  parish  relief:  is  it  then  to  be  exclude 

St.  Geobqb,    as  gQon  ^s  the  settlement  is  ascertained?    The  first  p« 

yiso  in  stat.  9  &  10  Vict.  c.  66.  «.  1.  excludes  the  tim 

during  which  a  person  whose  residence  is  in  question  wi 

in  a  lunatic  asylum,  but  does  not  contemplate  the  ea 

elusion  of  the  time  during  whifh  his  wife  was  confine 

therein,  nor  does  it  contemplate  confitructiye  relief  t 

the  husband  in  respect  of  her  maintenance.  [He  referre 

to  stat.  12  &  18  Vict.  c.  108.  s.  4] 

CocKBUBN  C.  J.  I  am  of  opinion  that  the  order  ( 
Sessions  ought  to  be  confirmed,  on  the  ground  that  th 
order  adjudging  the  lunatic  pauper  to  be  in  the  appellai 
parish,  and  ordering  the  guardians  of  that  parish  to  pa 
*  the  expenses  of  her  maintenance  in  the  asylum,  is 
good  order.  By  stat.  16  &  17  Vict.  c.  97.  ss.  95, 96, 9! 
the  expenses  of  maintaining  a  pauper  limatic  in  a 
asylum  are  to  be  borne  by  the  parish  fi:x>m  which  ib 
lunatic  has  been  sent  to  the  asylum,  unless  two  justice 
adjudge  him  to  be  settled  in  some  other  parish.  Hei 
two  justices  have  adjudged  the  settlement  of  the  hui 
band  to  be  in  the  appellant  parish,  and  that  is  a  fiu 
which  justifies  an  order  on  the  guardians  of  that  paris 
to  pay  the  costs  of  the  maintenance  of  the  wife  in  tl 
asylum.  But  sect.  102  provides  that  when  a  paup< 
lunatic  is  irremovable  from  the  parish  fix)m  which  1: 
was  sent  to  the  asylum,  no  order  shall  be  made  on  tl 
parish  of  settlement ;  and  it  is  said  by  the  appeUant 
that  the  pauper  lunatic  was  irremovable  ftom  the  r 
spondent  parish  from  which  she  was  sent  to  the  asylux 
because    her    husband,    whose    status    she    has,    w 
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1868.  therefore  the  relief  to  the  wife  being  relief  to 
The  QuBCN  husband,  the  period  during  which  she  was  in 
Overseers  of    ^7^^™  ™^*  "^  excluded,  and  therefore  he  was 

St.  Geoeqe,    irremovable. 
Bloombburt. 

WiGHTMAN  J.  The  question  is,  whether  the  expei 
of  maintaining  this  pauper  lunatic  in  the  asylum  an 
be  borne  by  the  paiish  of  settlement  or  by  the  parisl 
which  the  husband  had  resided  personally  more  tl 
five  years.  Stat  16  &  17  Vict.  c.  97.  s.  102.  provi 
that  the  costs  of  the  maintenance  of  a  pauper  lunatic 
an  asylum,  if  irremovable,  shall  be  borne  by  the  parisl 
which  he  has  acquired  exemption  from  removal ;  and 
question  is,  whether  the  husband  was  in  such  a  posit 
that  he  was  irremovable  from  the  respondent  pari 
By  the  first  proviso  in  stat.  9  &  10  Vict  c.  66.  *.  1. ' 
'  time  during  which  a  person  shall  receive  relief  from  s 
parish  shall  be  excluded  in  the  computation  of  ' 
residence;  and  here,  if  the  maintenance  of  the  ¥ 
in  the  asylum  at  the  expense  of  the  appeUant  par 
was  parish  relief  received  by  the  husband,  the  per 
during  which  she  was  in  the  asylum  would  be  exclud 
I  feel  a  difficulty  in  coming  to  the  conclusion  that  1 
maintaining  a  wife  in  a  limatic  asylum  by  a  parish  is  re 
received  by  the  husband  from  the  parish.  It  is  ind< 
argued  that  stat.  4  &  5  ^.  4.  c.  76.  s.  56.  expressly  p 
vides  that  "all  relief  given  to  or  on  account  of  thewil 
"shaU  be  considered  as  given  to  the  husband  of  sc 
wife;"  but  it  can  hardly  be  said  that  relief  given 
the  wife  in  the  lunatic  asylum  is  relief  given  to  1 
husband.  In  that  view  of  the  case  the  husband  1 
♦  acquired  the  status  of  irremovability.     But  it  is  not  ei 

to  arrive  at  a  satisfactory  conclusion. 
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1863.       the  status  of  irremoYability.     I  agree  that  it  is  hard  on 
The  QuEBK    *^®  husband  that  the  misfortune  of  his  wife^s  insanity 
Overseers  of    ''^^^^  prevent  him  from  ever  acquiring  the  status  of 
St.  George,    irremovability;  and  the  Legislature  may  provide  a  re- 
medy for  it;  but  I  cannot  see  how  we  can  hold  that 
maintenance  in  a  lunatic  asylum  is  not  relief.     This  is 
not  the  case  of  a  neglected  pauper  lunatic  found  wan- 
dering; but  the  woman  was  sent  to  an  asylum  under 
sect.  67;  and  that  being  so  sect.  95  comes  into  operation, 
and  she  must  be  maintained  there  at  the  cost  of  the 
parish  from  which  she  was  sent  until  the  parish  of 
settlement  is  ascertained* 

Order  confirmed. 


Wednesday, 
June  3d. 

Highway, 
Diversion  of. 
Certificate  of 
justices. 
Highway  Act^ 

c,  50.  ss,  84, 
Sb.  U3. 
Local  Improve- 
fnent  Act. 


Wright,  appellant,  The  Overseers  of  Frant, 
respondents. 

The  town  of  T,  W,  comprises  a  portion  of  the  parish  of  F,  By  tho 
T,  W,  ImproTement  Act,  184(5,  Commissioners  were  appointed  in  whom 
the  management  and  control  of  the  streets,  footways,  &c.  within  the 
town  were  Tested,  with  powers  to  pave  and  repair  them,  and  they  were 
made  liable  to  indictment  in  case  of  the  repair  being  insufficient ;  but 
no  power  was  given  to  stop  up  or  divert  highways.  Proceedings  were 
taken  under  The  Highway  Act,  h^%W,  4.  c.  50.  s.  84.,  for  the  purpose 
of  diverting  a  footway  within  that  portion  of  the  parish  of  F,  which  was 
in  the  town  of  T.  W\,  and  a  meeting  of  the  inhabitants  of  F.  in  vestry 
assembled  having  approved  the  new  footway,  two  justices  made  a 
certificate  under  sect.  85.  By  sect.  113  nothing  in  this  Act  shall  apply 
to  any  roads  or  footways  "  which  now  are  or  may  hereafter  be  paved, 
repaired,  or  cleansed,  broken  up  or  diverted,  under  or  by  virtue  of  the 
provisions  of  any  local  or  personal  Act  or  Acts  of  Parliament'* 

1.  Held  that  the  certificate  of  the  justices  was  bad;  per  Cockbum 
C.  J.  and  MeUor  J,  on  the  ground  that  the  provisions  of  The  Highway 
Act  did  not  apply ;  per  Cockbum  C.  J.,  Blackburn  and  MeUor  JJ,,  on 
the  ground  that  the  meeting  of  inhabitants  to  approve  the  diverting  of 
the  footway  ought  not  to  have  been  a  meeting  of  the  inhabitants  of 
F.,  but  a  meeting  of  the  persons  who  under  the  T.  W,  Improvement  Act, 
1846,  were  liable  to  contribute  to  the  rates  in  the  district. 

2,  ScTnble,  per  Cockbum  C.  J.  and  Blackburn  J.,  that  a  certificate  of 
justices  under  sect  85  need  not  state  that  tho  proposed  new  highway  is 
nearer  and  more  commodious  to  the  pubHc ;  and  that  Reg,  y.  8hues, 
I  Q.  B,  919,  was  not  rightly  decided  on  this  point 
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1863.  sengers  proposed  to  be  substituted  in  lieu  thereof;  that 
Wright  upon  such  viewit  appeared  to  them  that  the  public  higb- 
Ovepseere  of  ^^7  ^r  ^o*  passengers  resolved  to  be  stopped  up,  diverted 
FaANT.  j^j  turned,  might  be  diverted  and  turned  by  stopping 
up  the  part  thereof  proposed  to  be  stopped  up,  and  by 
making  in  lieu  thereof  the  proposed  new  highway  for 
foot  passengers;  and  that  the  said  Earl  had,  by  writing 
under  his  hand,  consented  to  the  new  highway  for  foot 
passengers  being  made  and  constructed  through  his  lands. 
The  certificate  then  recited  the  affixing  of  a  notice,  to 
the  effect  of  schedule  No.  19  annexed  to  stat.  5  &  6 
fF.  4.  c.  50.,  at  the  place  and  by  the  side  of  each  'end 
of  the  public  highway  for  foot  passengers,  from  whence 
the  same  was  proposed  to  be  stopped  up,  diverted  and 
turned,  and  also  at  each  end  of  the  new  highway  for 
foot  passengers  proposed  to  be  substituted  in  lieu  thereof; 
and  the  insertion  of  the  same  notice  for  four  successive 
weeks  in  a  newspaper  published  and  generally  circulated 
in  the  county  ;  and  also  the  affixing  of  a  like  notice  on 
four  successive  Sundays  on  the  door  of  the  parish  church 
of  Franty  and  of  the  chapels  in  that  parish ;  and  that 
proof  had  been  given  to  the  justices  of  the  matters 
before  recited ;  and  that  a  plan  verified  by  a  competent 
surveyor  had  been  delivered  to  them,  describing  the  old 
and  the  proposed  new  highways.  It  then  proceeded  to 
certify  that,  on  the  13th  AuguaU  1862,  they,  together 
and  in  the  presence  of  each  other  at  the  same  time, 
viewed  the  said  public  highway  for  foot  passengers 
and  the  part  thereof  so  resolved  to  be  stopped  up, 
diverted  and  turned,  and  also  the  said  new  highway 
for  foot  passengers  so  resolved  to  be  made  and  sub- 
stituted in  lieu  thereof;  and  that  upon  such  view 
they  found  that  the  old  public  road  might  be  stopped 
yp,  diverted  and  turned,  and  that  the  proposed  new 
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1863.  That  the  only  other  ground  aU^ed  in  the  certificate 

Wbiqot      ^^y  the  highway  should  be  stopped  up  is  legally  insuffi- 
Overeeers  of   cient,  because  it  states  no  facts,  and  merely  expresses 
Frart.       speculative  opinion  on  the  part  of  the  justices. 

That  the  highway  proposed  to  be  stopped  up  is 
indnded  within  the  limits  of  The  Tunbridge  Welb 
Improvement  Act,  1846,  and  is  under  the  jurisdiction 
of  the  Commissioners  adjng  under  that  Act,  and  not 
of  the  justices  of  the  county  of  Sussex^ 

That  the  new  highway  in  the  certificate  proposed  to 
be  substituted  in  lieu  of  the  old  highjpray  proposed  to 
be  stopped  up  is  not  nearer  and  more  commodious  to 
the  publia 

The  town  of  Tunbridge  Wells  is  situated  partly  in 
the  county  of  Sussex  and  partly  in  the  county  of  Kent. 
It  comprises  a  portion  of  the  parish  of  Fravt^  in  the 
county  of  Sussex,  and  portions  of  the  parishes  of  Tun- 
bridge and  Speldhursty  in  the  county  of  Kent.  By  The 
Tunbridge  Wells  Improvement  Act,  1846,  9  &  10  Viet, 
c.  cccxlix.,  which  by  sect  251  is  declared  to  be  a  public 
Act,  certain  persons  are  declared  to  be  ''The  Thinbrufye 
Wells  Improvement  Commissioners''  (sect  9).  The 
qualification  and  mode  of  election  of  these  Commis- 
sioners is  altered  by  a  provisional  order  made  on  the 
application  of  the  said  Commissioners  as  the  Local 
Board  of  their  district  under  sect.  77  of  the  Local 
Government  Act,  1858,  21  &  22  Vict  c.  98.,  which  was 
confirmed  by  stat.  23  &  24  Vict  c.  118.,  but  their  powers 
with  respect  to  highways  are  not  altered  thereby.  By 
sect.  70  of  The  Tunbridge  Wells  Improvement  Act,  the 
limits  of  the  district  to  which  the  Act  applies  are 
defined. 

The  highway  which  is  proposed  to  be  stopped  up. 
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1863. 

Wright 

V. 

Overseer^  of 

Fa  ANT. 


The  highway  proposed  to  be  stopped  up  has  neve 
been  paved,  repaired  or  cleansed,  broken  up  or  diverted 
by  the  Tunbridge  Wells  Improvement  Commissioner! 
nor  by  the  parish  of  Front,  nor  was  any  evidence  give: 
on  the  hearing  of  such  appeal  of  repairs  by  any  othe 
person,  excepting  of  some  occasional  repairs  by  the  Eai 
of  Abergavenny,  to  make  the  road  passable  for  his  ow 
traffic. 

The  Commissioners  have  a  clerk  and  surveyor. 

On  the  hearing  of  the  appeal  the  appellant  submitte 
that  the  certificate  was  bad  on  the  face  of  it,  and  thi 
the  two  justices  had  no  jurisdiction  to  make  such  cert 
ficate.  After  argument  the  first  objection  was  ovei 
ruled,  but  the  second  allowed,  subject  to  a  case. 

The  jury  were  then  sworn,  and  evidence  was  give: 
and  the  jury  found  that  the  new  road  was  more  comnk 
dious  than  the  old  one,  and  that  the  appellant  was  n 
aggrieved.  No  other  question  was  submitted  to  them. 

The  portion  of  the  old  footway  proposed  to  be  stopp 
up  was  480  yards  long,  and  terminated  at  one  end 
the  turnpike  road  leading  from  Tunbridge  Wells 
Bridge.  The  proposed  new  footway  was  505  yar^ 
long.  It  coincided  at  one  end  with  the  other  termini 
of  the  old  footway,  and  terminated  also  at  its  other  en- 
in  the  same  Tunbridge  Wells  and  Bridge  turnpike  lofl 
but  at  a  point  in  that  turnpike  road  twenty-six  yarc 
farther  from  Tunbridge  Wells  and  twenty -six  yarJ 
nearer  to  Bridge  than  the  point  where  the  old  footwa; 
entered  the  same  turnpike  road.  Some  evidence  o 
nearness  was  given  with  respect  to  persons  going  t 
difi'erent  places. 

It  was  contended,  on  the  part  of  the  appellant,  thf 
the  question  whether  the  new  road  was  nearer  than  tb 
old  should  have  been  left  to  the  jury.     The  respondent 
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objected  that  the  question  of  nearness  ought  not  to  be 
left  to  the  jury.  The  cliairman  refused  to  leave  the 
question  of  nearness  to  the  jury,  and  it  was  not  left  to 
or  decided  upon  by  the  jury. 

If  the  Court  shall  be  of  opinion  that  the  certificate  is 

bad  upon  the  face  of  it,  or  that  the  two  justices  had  no 

jurisdiction  to  make  it,  or  that  the  chairman  was  wrong 

in  refiising  to  leave  the  question  of  nearness  to  the  jury, 

it  is  agreed  that  judgment  shall  be  entered  at  the 

Quarter  Sessions  for  the  appellant.     If  the  Court  shall 

fe  of  opinion  that  the  certificate  is  good  upon  the  face 

^f  it,  and  that  the  two  justices  had  jurisdiction  to  make 

^^9  and  that  the  chairman  was  right  in  refusing  to  leave 

^e  question  of  nearness  to  the  jury,  it  is  agreed  that 

judgment  shall  be  entered  at  the  Quarter  Sessions  for 

^e  respondents. 

The  case  was  argued  on  Mat/  30th,  before  Cockburn 
C-  J.  and  Blackburn  J.,  Mellor  J.  having  left  the 
^ourt  before  the  adjournment,  and  on  June  3rd,  before 
CcxjKBURN  C.  J.,  Blackburn  and  Mellor  JJ.,  when 
Judgment  was  delivered. 


1868. 
Wkiqht 

V. 

Overseers  of 
Fbant. 


May  30th.  Hurst^  absente  Lush  ( Connolly  with  them) 
for  the  respondents.— First  By  sect.  113  of  The  High- 
'^•^y  Act,  5  &  6  ^.  4.  c.  50.  nothing  in  the  Act  contained 
rtiall  apply  *'  to  any  roads,  bridges,  carriageways,  cart- 
''•'^ys,  horseways,  bridleways,  footways,  causeways-,  church- 
"^"Jiys,  or  pavements,  which  now  are  or  may  here- 
^^r  be  paved,  repaired,  or  cleansed,  broken  up,  or 
^i^erted,  under  or  by  virtue  of  the  provisions  of  any 
^^cal  or  personal  Act  or  Acts  of  Parliament.''  There  is 
^^  provision  in  The  Tunbridge  Wells  Improvement  Act, 
^^46, 9  &  10  Vict  c.  cccxlix.,  under  which  highways  can 
^  diverted ;  and  therefore,  according  to  the  construction 
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1863.  pu^  upon  sect.  118  of  stat  5  &  6  ^.  4.  c.  50.  in  Reg.  v. 
Wbioht"  Poy^^  («)>  per  Pattesan  J.,  the  power  of  diverting  high- 
Overseere  of  '^^7^  under  that  Act  remains ;  and  consequently  the  jus- 
F&AHT.  tices  had  jurisdiction  to  give  their  certificate  for  diverting 
this  footway.  Then  the  proper  proceedings  were  taken 
under  stat.  5  &  6  ^.  4.  c.  60.  The  interpretation  dause, 
sect.  6,  enacts  that ''  Wherever  any  thing  in  this  Act  is 
prescribed  to  be  done  by  the  inhabitants  of  any  parish 
in  vestry  assembled^  the  same  shall  be  construed  to 
extend  to  any  meeting  of  inhabitants  contributing  to  the 
highway  rates  in  places  where  there  shall  be  no  vestry 
meeting.''  By  sect.  226  of  The  Tunbridge  WeUs  Improve- 
ment Act^  1846,  the  highways  within  the  district  of 
Tunbridge  Wells  are  to  be  repaired  out  of  the  monies 
arising  from  the  paving  rate  made  and  levied  by  the 
Commissioners  imder  sect.  192.  There  is  no  mode 
under  that  Act  of  convening  a  meeting  of  the  inhabi- 
tants of  the  district  contributing  to  the  highway  rate ; 
therefore  any  road  in  that  portion  of  Front  which  is 
within  the  district  of  Tunbridge  Wells  must  be  diverted 
under  stat.  5  &  6  ^  4.  c.  50.,  and  the  inhabitants  of 
Frant  are  the  persons  whose  consent  must  be  obtained 
to  the  proposal  for  diverting  this  footway  under  sect.  84 
of  that  Act. 

Secondly.  The  certificate  is  good  on  the  fsLce  of  it.  It  is 
not  necessary  that  it  should  state  that  the  proposed  new 
highway* is  ''nearer  amf  more  commodious  tothepublic'' 
than  the  old  one ;  though  in  Reg.  v.  S/ules  (£),  wherp 
the  certificate  stated  that  the  road  was  nearer  and  more 
commodious  to  the  public,  it  was  held  that  the  jury 
must  find  that  it  was  both.  \^Cockbum  C.  J.  The  assent 
of  the  inhabitants  in  vestry  to  the  proposal  is  necessary, 

(a)  13  Q,  B,  399.  (*)  1  Q,  B.  919. 
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1863.  Jttne  3rd.  Botnll^  for  the  appellant. — Since  the  decision 

Wright      ^  ^9"  ^'  Shiles  (a),  The  Local  Government  Act  (1858J 

Ovor^era  of    Amendment  Act,  1861,  24  &  25  Vict  c.  61.,  has  trans- 

FsAMT.       ferred  all  the  powers  of  the  inhabitants  in  vestry  undei 

stat.  5  &  6  fF.4i.c.  50.,  including  that  of  diverting  roads, 

to  the  Local  Boards  established  under  Local  Acts. 

The  question  whether  the  inhabitants  of  the  parish 
of  Frant  in  vestry  assembled  were  the  proper  persons 
to  consent  to  the  proposed  diversion  of  this  footway, 
affects  the  jurisdiction  of  town  improvement  Com- 
missioners throughout  the  kingdom.  By  The  Tunbridge 
Wells  Improvement  Act,  1846,  sect.  72,  the  manage- 
ment and  control  of  the  streets  within  the  limits  of 
the  Act  are  vested  in  the  Commissioners;  and  the 
pavements  as  well  in  the  footways  as  carriageways,  and 
other  materials  of  such  streets,  and  all  lamps  and  lamp- 
posts  erected  in  the  streets,  &c.,  are  declared  to  be  theii 
property.  By  sect.  86,  it  is  expressly  enacted  that  they 
are  to  repair  the  streets  within  the  limits  of  the  Act, 
which,  before  the  passing  of  the  Act,  were  repaired  by 
the  parishes  of  Tunbridge^  Speldhurst  and  FranL  By 
the  interpretation  clause,  sect  250,  the  word  "  street'^ 
shall  comprise  and  include  all  footways  within  the  limits 
of  the  Act.  Under  the  interpretation  clause,  sect.  5  oi 
stat.  5  &  6  W,4t,c.  50.  this  footway  being  in  a  place  in 
which  there  can  be  no  vestry  meeting,  there  must  in 
order  to  divert  it  be  a  meeting  of  inhabitants  contributing 
to  the  highway  rates,  in  the  district  of  Tunbridge  WelU 
[^Blackburn  J.  There  is  no  express  provision  in  The 
Tunbridge  Wells  Improvement  Act,  1846,  giving  powei 
to  stop  up  or  divert  highways.]  That  may  be  casui 
omissus.     Still  it  is  a  question  whether  sect.  113  of  stat 

(a)  1  Q,  B.  919. 


T. 

rseei 
Framt. 
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1863.  interpretation  clause^  sect  5,  does  not  alter  or  qualify 
Wright  those  words ;  it  refers  to  districts  maintaining  their  own 
Overseers  of  highways.  There  are  no  inhabitants  in  this  district  con- 
tributing to  the  highway  rate.  \_Blackbum  J.  By  sect. 
192  of  The  Tunhridge  Wells  Improvement  Act,  1846, 
the  paving  rate  is  to  be  applied  to  the  same  purposes 
as  a  highway  rate,  and  is  to  be  levied  upon  property 
which  would  have  been  liable  to  that  rate.] 

CocKBURN  C.  J.  The  order  for  the  diversion  of  this 
footway  must  be  quashed.  The  question  is,  whether  it 
was  capable  of  being  diverted  under  the  provisions  in 
sects.  84  and  85  of  stat.  5  &  6  fT.  4.  c.  50.  I  am  of 
opinion  that  it  was  not ;  because  by  the  provisions  of  The 
Tunhridge  Wells  Improvement  Act,  1846,  which  have 
been  referred  to,  it  is  taken  out  of  the  jurisdiction  of 
the  parish  of  Frant,  and  made  part  of  the  district  of 
Tunhridge  Wells,  the  highways  in  which  are  under  the 
control  of  the  local  Commissioners  appointed  by  that 
Act;  the  maintenance  and  keeping  in  repair,  and  the 
liability  to  legal  proceedings  for  non-repair  of  the  high- 
ways in  that  part  of  the  parish  which  is  within  the  district, 
are  transferred  from  the  parish  to  the  Commissioners. 

Independently  of  the  provisions  in  sect.  113  of  stat. 
5  &  6  W,  4:.  c.  50.,  it  would  be  diflScult  to  contend  with 
eflTect  that  sections  84  &  85  apply  to  this  footway. 
Sect.  84  makes  it  essential  as  a  condition  precedent  for 
the  diversion  of  a  highway  that  the  consent  of  the  in- 
habitants in  vestry  assembled  should  be  obtained ;  and 
then,  if  two  justices  think  proper  to  give  their  certi- 
ficate,  the  proceedings  begun  may  be  carried  out. 
Sect.  5  says,  that  ''whenever  anything  in  this  Act 
is  prescribed  to  be  done  by  the  inhabitants  of  any 
parish  in  vestry  assembled,  the  same  shall  be  construed 
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XS63.        -^^^  unless  the  highway  has  been  already  diverted  under 
^^jQjjj      powers  conferred  by  the  local  Act.    But  looking  at  the 
Q^^  "'      .    machinery  provided^  I  think  the  enactment  is  general,  and 
Frant.       that  when  the  liability  to  repair  a  highway  and  the 
control  over  it  is  taken  away  from  the  parish,  and  trans- 
ferred to  other  persons,  we  ought  not  to  construe  the 
Act  so  that  the  inhabitants  of  the  parish  shall  be  the 
persons  to  take  the  initiative,  and  determine  whether  a 
road  shall  be  stopped  up  or  diverted. 

Independently  of  the  general  effect  of  the  provisions 
of  The  Highway  Act,  Reff.  v.  Paynter  (a)  does  not 
apply.  The  question  in  that  case  was  as  to  the  liability 
of  the  occupiers  of  Putney  Bridge  to  pay  highway  rates^ 
which  it  was  argued  that  they  were  liable  to  pay,  because 
the  bridge  was  liable  to  poor  rates :  on  the  other  hand  it 
was  argued  that  they  were  exempted  by  sect.  113,  but  it 
was  properly  pointed  out  by  Patteson  J.  that  sect.  113 
does  not  apply  to  rateability.  The  question  was  not 
whether  the  bridge  was  liable  to  be  repaired  out  of  the 
highway  rate.  Quite  concurring  with  the  decision  in  that 
case,  I  think  it  does  not  prevent  us  from  adopting  the 
construction  that  sect.  113  takes  this  footway  out  oi 
the  operation  of  that  Act,  although  there  has  been  the 
serious  omission  to  insert  in  the  Local  Act  any  power  tc 
divert  a  highway.  The  Legislature  may  think  fit  tc 
supply  that  casus  omissus ;  but  this  order  is  bad. 

Blackburn  J.  I  am  of  the  same  opinion.  One  o: 
the  points  is  whether  the  two  justices  who  gave  theii 
certificate  had  jurisdiction  to  do  so.  Reg.  v.  The  Justice 
of  Worcestershire  {b)  decides,,  what  indeed  would  be  evi 
dent  without  authority,  that  there  is  no  jurisdictioi 
(a)  13  g.  B,  399.  {h)  3E,fB.  477. 
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1868.        Commissioners  for  the  improvement  of  T^nbrUfye  Welh 

Wright      '"^^o  have  power  to  make  a  rate  for  that  purpose  on  th 

OreiJeers  of    ii^habitants  of  Tunbridge  Wells,  including  that  portioi 

F&AHT.       q£  ^q  parish  of  Front,  but  exclusive  of  the  highwa; 

parish ;  therefore  "  the  inhabitants  in  vestry/'  referred 

to  in  sect  84^  would  be  the  inhabitants  of  the  distrie 

of  Tunbridge  Wells  assembled  in  quasi  vestry,  and  noi 

the  inhabitants  of  Front,  who  have  no  longer  anythinj 

to  do  with  the  repair  of  the  highway :  that  disposei 

of  the  present  case. 

If  it  did  not,  the  question  would  arise  whether  sect 
113  of  stat.  5  &  6  ^.  4  c.  50.  applies.  I  have  noi 
made  up  my  mind  upon  that  question;  but  I  do  not 
dissent  from  the  Lord  Chief  Justice. 

Mellor  J.  Looking  at  sect.  113  of  stat.  5  &  6 
W.  4.  e.  60.,  and  fully  considering  the  ingenious  argument 
of  Mr.  Lush,  I  agree  with  the  Lord  Chief  Justice  thai 
Reg.  V.  Paynter  (a)  has  no  applicability  to  this  case ;  there. 
Putney  Bridge  being  valuable  property,  the  question  was 
whether  it  was  rateable  to  the  highway  rate.  The  effect  of 
the  local  Act  in  the  present  case  is  to  provide  that  all  the 
roads  in  the  district  constituted  by  it  shall  be  placed  under 
the  control  of  the  Commissioners  for  the  Improvement  of 
Tunbridge  Wells,  and  therefore  the  general  powers  given 
by  The  Highway  Act  no  longer  apply  to  the  part  of  the 
parish  within  that  district.  I  agree  with  Mr.  Hurst  Hitit 
there  is  no  power  in  the  local  Act  for  diverting  roads,  but 
large  powers  are  given  by  it ;  and  looking  at  the  whole  of 
the  machinery  in  stat.  5  &  6  fF.  4.  c.  50.  for  the  manage- 
ment of  highways,  and  construing  sect.  84  with  sects. 
6  and  6,  the  real  test  is  that  the  persons  who  are  liable  to 

(a)  13  Q,  B,  399. 
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18^3.  making  or  manufacturing  of  gas^  of  buildings  used  as 
Sheffikld  storehouses^  of  buildings  used  as  offices  and  of  land 
Gw^ht  occupied  by  mains  and  pipes  for  conveying  the  gas  to 
Compwiy  tjjg  Company^s  customers.  Of  these  different  kinds  of 
OverBeera  of  property,  the  first,  second  and  third  are  situate  in  the 
respondent  and  in  one  of  the  other  townships,  but  the 
mains  and  pipes  extend  through  the  respondent  and 
partly  into  each  of  the  other  four  townships.  The 
mains  and  pipes  are  laid  partly  in  land  belonging  to 
the  Company,  and  partly,  in  pursuance  of  the  pro- 
visions of  the  Company's  Act  of  Parliament,  under  the 
streets  and  highways  in  and  about  the  town  of  Shef- 
field.  SSome  of  the  mains  are  used  to  convey  the  gas 
from  the  works  where  it  is  manufactured  and  stored  to 
the  streets  and  localities  where  it  is  to  be  distributed,  and 
the  rest  of  the  mains  and  pipes  are  used  /or  distributing 
the  gas  through  the  streets  to  the  Company's  customers  in 
the  township  of  Sheffield  and  in  the  other  four  townships. 
The  former  of  these  two  divisions,  if  it  were  thought  expe- 
dient, might  be  laid  in  other  places.  It  is  in  fact  laid  in 
the  places  which  the  Company  have  considered  as  most  con- 
venient ;  the  other  division  is  necessarily  laid  in  the  streets 
and  places  where  the  customers  receive  and  use  the  gas. 
The  superficial  area  of  the  land  occupied  by  mains  and 
pipes  which  might  be  in  other  places,  as  above  mentioned, 
is  997  yards :  the  superficial  area  of  the  land  occupied 
by  mains  and  pipes  which  must  necessarily  be  in  the 
streets  and  places  where  the  customers  receive  and  use 
the  gas  is  1 6,000  yards.  The  cubical  contents  of  the  same 
divisions  of  land  respectively  are  149  yards  and  2390 
yards. 

By  means  of  these  several  kinds  of  property  the 
Company  carry  on  a  large  business  in  the  manufacture 
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1863.  ^^6  sum  of  500/.  on  account  of  the  renewal  of  the  whole 

Sheffikld  ®^  *^®  mains :  and  after  the  above  deductions  had  been 

GaL^LTht  °^*^®  ^™  *t®  ^®*  annual  receipts,  there  remained  the 

Company  gm^  ^f  21,072/.  arising  from  receipts  of  the  works 

Qyerseersof    in  the  hands  of  the  Company,  which  was  taken   to 

Shiffield. 

be  the  rent  for  which  the  same  works  might  rea- 
sonably be  expected  to  let  from  year  to  year,  and 
the  true  estimate  of  the  net  annual  value  thereof 
From  this  net  annual  value  was  then  deducted  the  sum 
of  4246/.  on  account  of  the  net  rateable  value  of  the 
stations,  works  and  buildings,  and  land  wholly  lying 
within  the  respondent  township,  and  as  contributing 
indirectly  to  the  profits  rateable  only  to  the  poor  within 
the  township  in  which  they  lie.  The  remainder  after  this 
last  deduction  was  distributed  among  the  several  town- 
ships into  which  the  mains  extended,  by  apportioning  to 
each  of  them  so  much  as  represented  the  extent  of  the 
mains  they  contained.  The  sum  of  4167/.  55.,  being  the 
amount  thus  apportioned  to  the  respondent  township, 
was  added  to  the  above  sum  of  4246/.  for  the  rateable 
value  of  the  stations  and  land  lying  within  it,  and  the 
total  of  these  two  sums  was  taken  to  be  the  net  annual 
value  of  the  several  hereditaments  belonging  to  the 
appellants  lying  within  and  rateable  to  the  poor  of  the 
respondent  township. 

The  appellants  contend  that  this  method  of  arriv- 
ing at  the  net  rateable  value  of  their  rateable  pro- 
perty in  the  respondent  township  is  contrary  to  law, 
and  the  principle  of  The  Parochial  Assessments  Act, 
and  that  that  statute  should  be  applied  and  the  net 
rateable  value  ascertained  by  the  following  method. 
They  contend  that  the  respondents  should  have  first 
ascertained  the  quantity  of  land,  and  the  size  and  class 
of  the  buildings  and  fixed  machinery,  if  any,  at  each  of 
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^he  different  stations  of  the  Company  in  the  respondent 
^ownship^  and  the  class  of  station  of  each  in  the  town  of 
^heffiM;  and  then^  as  to  each  station  used  for  mannfac- 
tming^  they  should  have  considered  it  as  land  and  build- 
ings ^th  machinery  affixed  employed  in  a  first  class  and 
lacrative  manufactory  in  the  populous  manufacturing 
town,  of  Sheffield;  that  they  should  then  have  ascer- 
tained whether  there  were^  and  if  any  what  other^ 
localities  than  the  one  in  question  available  for  such 
a  Btadon  for  this  Company;  that  they  should  then 
bave   ascertained  the  actual  rental  of  other  stations 
consisting  of  land  and  buildings  and  machinery  em- 
ployed in  the  largest  manufactories  in  Sheffield ;  that  then^ 
having  regard  to  the  quantity  of  space  occupied  by  the 
station  in  question,  and  to  the  size  and  class  of  the  build- 
ings and  machinery^  and  to  the  possibility,  if  thought 
expedient,  of  obtaining  a  competing  locality,  and  to  the 
&ct  of  such  station  being  fit  for  and  used  as  the  manu- 
bcttiring  station  of  a  first  class  manufactory  in  such 
a  manufieustunng   town  as    Sheffield,  the  respondents 
should  have  fixed  the  rental  of  the  station  in  question 
^y  comparing  it  with  the  other  manufacturing  stations 
above  mentioned,  and  the  actual  rental  paid  for  them, 
and  the  respondents  should  then  have  made  from  such 
i^ntal  the  deductions  pointed  out  by  the  statute,  and 
should  so  have  obtained  the  rateable  value  of  each  such 
•tation.    That  the  respondents  should  have  followed 
a  siinilar  course  as  to  each  station  used,  as  for  storing, 
and  as  for  offices,  by   comparing  them    respectively 
'^  a  similar  manner  with  the  storehouses  and  offices 
nsed  in  the  large  manufacturing  businesses  in  Sheffield. 
That  as  to  the  land  occupied  by  mains  and  pipes,  the 
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1868.  respondents  should  have  divided  it  into  two  classes, 
Sheffield  J^a°iely,  that  occupied  by  mains  and  pipes^  which  might, 
Gw't^t  ^^  ^^  ^*^  ^^^^  (oimi  expedient,  have  been  laid  in  other 
Company  localities,  and  that  occupied  by  mains  and  pipes  which 
Oyerseers  of  most  necessarily  be  laid  in  the  localities  in  which  they 
are  actually  laid;  as  to  the  first,  the  respondents  should 
have  ascertained  the  quantity  so  occupied,  and  whether 
there  were  any  other,  and  if  yes  what  other,  localities 
available  in  which  the  Company  might  have  placed  them 
if  they  had  thought  fit,  and  then  they  should  have  ascer- 
tained the  actual  rental  obtained  for  land  in  such  locali- 
ties in  Sheffield,  when  used  and  paid  for  without  build- 
ings but  for  manufacturing  purposes,  and  when  used  and 
paid  for  with  machinery  attached  but  without  substantial 
buildings,  and  used  and  paid  for  as  building  or  other- 
wise improved  land;  and  then  having  regard  to  the 
quantity  of  land  so  occupied  by  the  Company,  and  to 
the  difierent  situations  of  such  land  in  such  a  town  as 
Sheffield,  and  to  the  fact  that  the  occupation  by  mains 
and  pipes  is  not  a  surface  occupation,  but  one  which 
leaves  the  surface  available  and  rateable,  either  in  the 
hands  of  the  Company  if  it  be  in  their  occupation,  or  in 
the  hands  of  other  occupiers  if  it  be  occupied  by  others; 
the  respondents  should  have  fixed  the  rental  of  such  land 
by  comparing  it  with  the  rentals  actually  paid  for  the 
other  lands  above  mentioned,  and  should  then  have  made 
the  statutable  deductions,  and  so  have  obtained  the 
annual  value.  And  as  to  the  other  class  of  land  occupied 
by  mains  and  pipes,  the  respondents  should  have  pro- 
ceeded by  a  similar  method,  only  allowing  an  increased 
rental  for  the  consideration  that  the  Company  must 
necessarily  obtain  the  particular  locality,  and  might 


144  TRINITY  TEEM. 

1863.       BURN  JJ.    Hill  J.  resigned  his  office  as  Jadge  of  this 
SHSF7IELD     Court  (a)  before  judgment  was  given. 

United 
Gas  Light 

Company         Mauk,  for  the  respondents. 
Oterseeraof 

Brett  (  West  with  him),  for  the  appellants. 

The  arguments  appear  in  the  judgment  of  the  Court. 
The  foUowing  cases  were  cited.  Rex  y.  The  Birminffham 
Gas  Light  and  Coke  Company  {b\  Reg.  y.  The  Cambridge 
Gas  Light  Company  {c),  Reg.  y.  The  Overseers  of  Mile 
End  Old  Town(d),  The  Chelsea  Watertnorks  v.  Bow- 
ley  (e),  Reg.  y.  The  West  Middlesex  Watertoorks  Com- 
pany {f). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  deliyered  by 

Blackbubn  J.  In  this  case  the  Sessions  state  the 
mode  adopted  by  the  parish  officers  of  the  respondent 
township  to  ascertain  the  net  annual  yalue  of  that  por- 
tion of  the  rateable  property  of  the  appellants  which  lay 
within  the  respondent  township,  and  the  mode  which 
the  appellants  contended  ought  to  have  been  adopted, 
and  then  ask  three  questions:  First,  Whether  the 
method  adopted  by  the  respondents  is  contrary  to 
The  Parochial  Assessments  Act,  6  8c  7  fV.  4,  c.  96. 
Second,  Whether,  if  this  be  so,  the  method  pro- 
posed by  the  appellants  is  correct,  and  ought  to  have 
been  applied.  Third,  In  the  event  of  this  Court  being 
of  opinion  that  neither  mode  is  correct,  then   what 

(a)  See  voL  1,  p.  834.  (h)  \  B,  ^  C.  606. 

(c)  ^A.^E,  73.  (rf)  10  Q.  S.  208. 

(0  17  Q.  B.  368.  (/)  1  ^.  #  E,  716. 
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1863.        principles^  and  which  should  be  capable  of  uniform  ap- 
Shkpfikld    plication.     We  have  not,  however,  succeeded  in  laying 
Gasi^t     ^^^°  ^  ^^  which  would  be  consistent  with  the  existing 
Company      legislation  and  decisions  on  this  subject,  and  would  at 
Overaeers  of    the  Same  time  be  capable  of  being  satisfSetctorily  worked ; 
and  we  are  strongly  impressed  with  the  importance  of 
not  unsettling  the  law  as  established  by  past  decisions, 
where  we  cannot  lay  down  a  rule  which  is  not  open  to 
exception.     On  the  whole,  therefore,  we  fed  that  our 
only  course,  until  the  Legislature  shall  think  fit  to  in- 
terfere, is  to  adhere  to  the  case  of  Reg.  v.  The  West  Mid- 
dlesex Waterworks  Company  (a);  and,  in  answering  the 
questions  put  in  this  case,  to  confine  ourselves  to  in- 
quiring whether  the  principles  laid  down  in  that  case 
have  been  properly  applied  in  the  present. 

The  respondents  in  the  present  case  have  b^nn 
by  endeavouring  in  the  mode  stated  to  ascertain  the 
rent  for  which  the  whole  rateable  property  of  the 
Company  might  be  expected  to  let  This  sum  th^ 
estimate  at  21,072/.  They  then  deduct  from  that 
amount  the  net  rateable  value  of  the  stations,  works, 
&c,  contributing  indirectly  to  the  profits,  which  they 
value  at  4246/.,  and  the  residue  they  treat  as  the  net 
rateable  value  of  the  residue  of  the  appellants'  rateable 
property,  consisting  of  the  mains  and  pipes,  which  mains 
and  pipes  lie  in  five  different  townships.  Then,  assuming 
that  they  have  thus  obtained  the  correct  rateable  value 
of  the  residue,  they  proceed  to  apportion  it  amongst  the 
five  townships  in  proportion  to  the  extent  of  the  mains 
and  pipes  situated  in  each. 

The  appellants  object  both  to  the  mode  by  which  the 
respondents  have  arrived  at  the  net  rateable  value  of  the 
(a)  \E,^E.  716., 
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18G3.  amongst  the  different  townships^  we  think  the  mode 
Sbkffibld  adopted  by  the  respondents  is  not  correct  It  is  very 
GMLfht  ^^^^  *****  *®  mode  they  propose  of  dividing  according  to 
Company  the  extent  of  the  portion  in  each  township^  has  the  great 
Oreneenof  advantage  of  simplicity,  and  when  applied  to  such  a 
homogeneous  subject  as  the  present^  it  probably  brmgs 
out  a  result  not  far  from  the  true  one.  It  is  worth 
noticing  that  the  Legislature  have  adopted  it  as  the  rule 
in  The  Valuation  of  Lands  {Scotland)  Act  (17  &  18 
VicL  c.  91.)^  and  may  possibly  hereafter  adopt  it  in  this 
country;  but  we  cannot  say  that  it  is  the  rule  given  by 
The  Parochial  Assessments  Act,  6k7  fV.4.fi.  96.  The 
subgect-matter,  which  the  respondents  have  apportioned 
amongst  the  five  townships  consists  of  mains  and  pipes, 
part  of  which  according  to  Beff,  v.  The  West  JUiddlesex 
Waterworks  Company  {a)  must  be  considered  as  directly, 
and  part  as  only  indirectly,  contributing  to  the  profits,  yet 
the  respondents  have  made  no  distinction  between  them. 
We  think  that  we  must  refer  to  the  judgment  in  the  case 
otReff.Y.  The  West  Middlesex  Waterworks  Company  {a)  as 
giving  the  last  exposition  of  The  Parochial  Assessments 
Act,  6  &  7  W.4.C.  96.,  to  which  as  already  said  we  must 
adhere,  and  require  these  parties  to  apply  the  rule  as  there 
laid  down  as  well  as  they  practically  can.  If  this  is  found 
not  practically  possible,  as  it  seems  not  strictly  theoreti- 
cally nght,  application  must  be  made  to  the  Legislature  to 
interfere  and  relieve  the  parish  officers  and  justices  from 
the  obligation  to  apply  The  Parochial  Assessments  Act 
to  such  cases  as  this,  which  we  agree  with  my  brother 
Wightman  in  thinking  practically  impossible  to  do  satis* 
factorily. 

We  therefore  answer  the  questions  by  saying.  First, 
that  the  mode  adopted  by  the  respondents  is  in  part 

(a)  \E.^E.1\^, 
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1863.       a  year  after  its  constmction  the  mouth  of  the  shaft  had 
In  re        been  closed  by  the  defendants  in  the  following  manner : — 
WiLUAiis     Bf^ches  of  trees  were  placed  across  the  shafii,   and 
Groucott.     either  a  mound  of  stones  forming  a  solid  arch  without 
mortar^  or  a  hollow  arch  of  stone  without  mortar  was 
built  upon  or  over  the  mouth  of  the  shaft.     At  the 
time  when  the  shaft  was  thus  covered  over^  the  defend- 
ants' agent  stated  that  hedid  not  know  when  he  shoiild 
receive  notice  from  the  defendants  to  reopen  the  shaft. 

Prior  to  the  23rd  Octcber^  1861^  (the  day  in  question) 
the  shaft  had  been  so  dealt  with  that  on  that  day  the 
only  fence^over  it  was  the  branches  over  the  month  with 
some  stones  lying  upon  them.  Evidence  was  given 
.  for  the  plaintiff  that  this  alteration  in  the  fence  of  the 
shaft  had  been  caused  by  the  defendants'  workmen,  who 
were  stated  to  have  come  in  the  course  of  the  summer  of 
1861  with  horses  and  carts  to  the  shaft  and  to  have  re- 
moved the  windlass  posts  therefrom^  and  in  the  course  of 
so  doing  to  have  pulled  down  the  arch  of  stone  originally 
placed  over  the  mouth  of  the  shaft.  There  was  no  posi- 
tive evidence  that  the  defendants  had  directed  or  sanc- 
tioned the  removal  of  the  windlass  posts.  The  plaintiff 
in  his  evidence  stated  that  prior  to  the  removal  of  the 
windlass  posts  from  the  shaft  the  defendants'  agent 
gave  him  permission  to  remove  stones  from  the  shafts 
on  the  hglan  Farm  for  his  own  purposes,  and  that 
such  stones  were  removed  from  the  sides  of  the  shaft 
.  in  Fr  Acre  Field  before  the  time  of  the  removal  of 

the  posts.     There  were  two  shafts  on  the  bxm,  but 
pnly  one  in  Yr  Acre  Field. 

The  mare^  the  subject  of  the  action^  had^  with  other 
horses  of  the  plaintiff,  been  turned  into  Yr  Acre  Field 
to  graze  on  the  evening  of  the  23rd  October,  1861,  and 
on  the  ensuing  morning  was  found  dead  at  the  bottom 
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1863.  fence  or  protect  disused  sliafts  for  the  benefit  of  surface 

J^  tenants^  and  certainly  not  to  maintain  or  repair  such 

Williams  fences/  afford  any  ground  for  disturbing  the  verdict  in 

Grouoott,  this  action," 


HPIntyre  {J.  I.  WilKams  with  him),  for  the  defendantSb 
•—The  judgment  of  the  County  Court  was  erroneous. 
Unless  by  special  stipulation,  the  person  who  has  a  right 
to  sink  a  mine  shaft  is  under  no  duty  to  fence  it  as  against 
the  person  to  whom  the  surface  land  belongs.  He 
who  has  a  right  to  dig  a  pond  or  well  in  the  field  of 
another  must  be  taken  to  have  a  right  to  use  the  land 
ibr  that  purpose  as  if  it  were  his  own ;  and  those  who 
are  in  the  occupation  of  land  are  not  bound  to  fence 
holes  in  it  against  anybody.  [^Blachbum  J.  He  who 
makes  or  maintains  what  is  dangerous  ought  to  take 
reasonable  precaution  to  prevent  mischief  from  it :  the 
general  rule  being  that  a  man  should  so  use  his  own  as 
not  to  hurt  others.  In  Blyth  v.  Topham{a)9  where  a 
man  dug  a  pit  in  a  common,  by  occasion  whereof  the 
mare  of  another  which  was  straying  fell  into  the  pit  and 
perished,  it  was  held  that  no  action  lay,  because  the 
mare  had  no  right  to  be  there.] 

There  is  no  case  precisely  in  point  to  the  present :  but 
Hounsell  v.  Smyth  {h)  has  a  bearing  upon  it ;  for  that 
case  shews  that  an  owner  of  land  is  under  no  legal 
obligation  to  fence  an  excavation  therein,  unless  it  is 
made  so  near  a  public  road  or  way  as  to  constitute  a 
public  nuisance.  [Blackburn  J.  In  Syhray  v.  White  (c) 
it  seems  to  have  been  assumed,  rather  than  decided, 
that  where  a  horse  was  killed  by  falling  down  an  old 
looine  shaft  which  had  not  been  su£Sciently  covered  over 

(rt)  Cro,  Jac,  15a  (6)  7  C.  B.  N.  S,  731. 

(r)  1  .V.  4  TT.  436. 


Williams 
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tbe  possessor  of  the  shaft  was  liable  to  the  owner  of        1863. 

the  horse.]    The  present  case  is  more  like  Southgate  v.         Ynre 

Stanley  [a\  where  the  plaintiff  had  been  invited  into  a 

hotel  as  a  visitor  by  the  defendant^  and  when  leaving  it     g»oucott. 

was  necessary  for  the  plaintiff  to  pass  through  a  glass 

door^  which  being  in  an  insecure  state  through  the 

neglect  of  the  defendant^  some  of  the  glass  fell  on  the 

pbuntiff  and  injured  him^  and  it  was  held  that  the 

defendant  was  not  liable.     Here  the  plaintiff  was  aware 

of  the  danger  from  the  shaft  when  he  turned  his  mare 

into  the  field.     Suppose  the  surface  land  was  in  the 

occupation  of  the  owner  in  fee,  who  had  demised  the 

minerals  to  the  defendants,  would  an  action  have  lain  at 

the  suit  of  the  owner  in  fee,  and  if  not  why  should  this 

phdntiff,  to  whom  the  surface  land  has  been  demised,  be 

in  a  better  position  ?   If  the  defendants  are  liable  to  an 

action  at  all  it  must  be  at  the  suit  of  the  owner  in  fee, 

and  not  of  the  plaintiff,  who  however  might  have  a  right 

to  sue  the  latter  for  not  getting  from  the  defendants  a 

stipulation  for  the  proper  fencing  of  the  shaft. 

J*  Brawn,  for  the  plaintiff. — The  person  who  has  a 
^ght  to  sink  a  mine  shaft  in  the  land  of  another  lies  under 
^  obligation  to  the  owner  of  the  soil  to  take  reasonable 
precaution  to  fence  that  shaft  so  that  it  may  not  become 
a  source  of  danger  to  animals  which  are  lawfully  upon 
^^  surface.  It  is  but  just  that  he  who  derives  benefit 
"oni  the  shaft  should  protect  others  against  injury 
arising  from  it,  and  accordingly  it  is  customary  through 
^he  country  to  keep  such  things  securely  fenced.  One 
®'  other  of  these  parties  is  bound  to  fence  the  shaft  in 
order  to  prevent  mischief,  and  it  is  not  reasonable  that 
the  plaintiff  should  do  it,  as  he  caimot  know  whether 
{a)  1  H.  4-  A.  247. 
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1863.       ^^®  defeDdant  will  use  it  again,  or  what  ocniYeiiience  he 

7^^,       requires  at  the  pit^s  mouth,  nor  whether  he  wants  the  ahafk 

WiLLiAMB  fo|.  air  or  otherwisa  [He  referred  to  '*The  Derbyshire 
Gboucott.  Mining  Custom  and  Minerals  Courts  Act,  1852  (15&16 
Viet.  c.  clxiiL),  sect.  65  and  Schedule  A.  art.  5.]  The 
defendants  did  worse  than  leave  a  shaft  unfenced,  for,  by 
making  an  imperfect  fence,  they  as  it  were  set  a  trap  for 
the  cattle  to  bring  them  into  danger.  If  a  man  digs  a 
pit  in  a  place  over  which  another  has  a  right  of  way,  it 
is  a  nuisance  not  only  to  him  but  also  to  the  public. 

Bfyth  y.  Topham  (a)  is  an  authority,  and  is  recog- 
nised as  such  in  HounseU  ▼.  Smyth  {b),  but  is  not 
precisely  in  point,  as  the  mare  there  was  trespassing. 
In  Humphries  y.  Brogden  (c)  it  was  held  that,  where  the 
sur&oe  of  the  soil  is  in  one  person  and  the  ownership  of 
the  minerals  in  another,  the  former  is  of  common  right 
entitled  to  support  from  the  subjacent  strata,  and  if  the 
owner  of  the  minerals  removes  them,  it  is  his  duty  to 
leave  sufficient  support  for  the  sur&ce  in  its  natural 
state ;  and  it  is  no  answer  that  the*  mines  are  worked 
carefully  and  according  to  custom.  Bonnes  v.  Ward  {d) 
shews  that  the  person  who  makes  an  excavation  on  his' 
premises  adjoining  an  immemorial  public  way  which 
renders  it  unsafe  to  those  who  use  it  with  ordinary  care 
is  guilty  of  a  public  nuisance,  even  though  the  danger 
consists  in  the  risk  of  accidentally  deviating  from  the 
road,  and  although  the  injured  persons  are  treqmssers 
on  his  land  {e).  The  law  of  England  on  this  subject 
is  in  accordance  with  the  law  of  Moses: — ''If  a  man 
shall  open  a  pit,  or  if  a  man  shall  dig  a  pit,  and  not 

(a)  Oro.  Joe.  158.  (6)  7  C.  B.  N,  8.  731. 

(0)  12Q.^.739.  (<0  9C.^.S02. 

(«)  See  Binii  t.  I%e  South  Yorkshire  Sailway  and  Biver  Dun  Com- 
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cover  it^  and  an  ox  or  an  asB  fall  therein;  the  owner        1868. 
of  the  pit  ihall  make  it  good^  and  give  money  unto  the        in  re 

owttcrofthem;  and  the  dead  beast  shaU  be  his/'— JErod.  W'*;"^** 

li  88-1  GaouixjiT. 

M^Infyre,  in  reply. — The  doctrine  of  the  Mosaic  kw 
ildch  has  been  cited  is  not  in  pointy  and,  if  it  were^ 
H  has  not  been  adopted  by  the  law  of  this  country. 
It  is  sought  to  put  this  case  on  the  footing  of  those  * 
dedded  upon  rights  of  way.  But  where  the  act  done 
unoonts  to  a  nuisance  to  a  public  right  of  way^  and 
conaequently  is  a  public  nuisance,  the  action  will  lie ; 
sad  it  is  not  like  the  cases  on  private  rights  of  way ; 
beiides  here  what  was  done  by  the  defendants  was  done 
b]r  them  under  alioence.  The  other  side  allege  that  it  is 
unal  throughout  the  country  to  fence  mine  shafts,  but  it 
it  not  stated  by  whom  this  is  to  be  done;  and  such  is  not 
^  practice  in  Wales  where  this  accident  happened.  The 
defe&dants  have  no  right  to  go  on  the  land  of  the  plaintiff 
for  the  purpose  of 'making  a  fence  to  their  own  shaft. 
[Coekbum  C.  J. — ^They  must  go  on  the  land  of  the  plain- 
tiff in  order  to  make  the  shaft  itself.]  Na  They  might 
drive  it  up  from  below. 

CocKBURN  C.  J.  Our  judgment  must  be  for  the 
plaintiff.  The  question  is  certainly  a  nice  and  also  a 
novel  one,  namely,  whether,  when  a  mine  has  been 
^CYcred  from  the  ownership  of  the  surface  soil,  with 
^^ae  to  the  owner  of  the  mine  to  sink  a  shaft  through 
the  surface,  it  is  incumbent  on  him  to  protect  the  owner 
^^  the  surface  against  injury  to  his  cattle  by  reason 
of  the  shaft,  or  whether  it  rests  with  the  owner  of  the 
^iif&ce  to  protect  them  against  it  himself.  On  this 
^^bject  there  is  no  positive  law,  or  statutory  enactment. 
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1863.  or  mining  custom^  and  in  the  actual  case  there  is  no  sti 
lure  pulation  as  to  the  duty  of  fencing  the  shaft.  On  the  on< 
ILL! AMs  jjim^  |.jjg  owner  of  the  surface  may  say  to  the  owner  of  thi 
Groocott.  minerals,  "  You  have  had  license  given  you  to  dig  thi 
shaft,  still  it  is  incumbent  on  you  to  fence  it,  for  it  is  i 
reasonable  thing  to  impose  upon  you  the  duty  of  seeinj 
that  no  injurious  consequences  beyond  the  loss  of  m 
much  soil  shall  accrue  to  me  in  consequence  of  it.' 
•  On  the  other  hand,  the  man  who  sinks  the  shaft  ma] 
say,  ^'  In  making  this  shaft  I  did  no  more  than  I  wai 
given  a  right  to  do;  and  if,  in  consequence  of  that 
dangerous  consequences  are  likely  to  arise  to  your  cattli 
on  the  surface,  it  is  for  you  to  guard  against  them.' 
And  the  question  is,  whether  the  man  sinking  the  shaf 
is  entitled  to  make  that  answer,  or  is  he  under  ai 
implied  obligation  to  fence  the  shaft  ?  I  am  of  opinioi 
that  it  is  more  reasonable  to  expect  that  the  man  whom 
act  produces  the  danger  should  do  all  that  is  reasonably 
necessary  to  prevent  injurious  •  consequences  to  thi 
owner  of  the  surface  soil,  who  does  not  know  that  i 
shaft  will  be  sunk,  or,  if  so,  when  or  where  it  will  b 
sunk.  The  decision  of  the  County  Court  in  favour  o 
the  plaintiff  must  therefore  stand. 

WioHTMAN  J.  I  am  considerably  surprised  that  » 
little  authority  has  been  cited  on  this  occasion :  for,  i 
there  had  been  any  more  bearing  on  the  subject,  I  hav 
no  doubt  the  counsel  would  have  discovered  it.  I  quit 
agree  with  the  judgment  of  my  Lord  Chief  Justice 
but  I  caimot  help  making  this  further  remark,  that  i 
appears  to  me  that  the  fact  that  the  defendants  erected  ; 
fence  in  the  first  instance  over  the  mouth  of  this  pit  i 
evidence  of  an  admission  on  their  part  of  a  liability,  iron 
whatever  cause  arising,  to  fence  that  pit. 


158 


TRINITY  TERM. 


1863. 


In  re 

W1LUAV8 

▼. 

O&OUOOTT. 


It  is  yery  singular  that  there  should  be  such  an 
absence  of  authority  on  this  matter.  The  only  case 
like  the  present  is  Sybray  y.  White  (a\  where  the  law 
as  I  haye  stated  it  was  taken  for  granted  in  the  dedara* 
tion,  and  also  by  the  parties  at  the  trial,  as  wdl  as 
afterwards  by  the  counsel  in  the  argument  and  the 
Court  in  giying  judgment  It  is  perfectly  true  that  the 
point  may  haye  passed  without  consideration,  but  still 
the  case  is  so  far  an  authority ;  and  yery  eminent  Judges 
sat  in  the  Exchequer  at  that  time. 

Judgment  for  the  plaintiff. 


{a)  IM.fW.  436. 


Saturday  t 
•/i(fM6th« 

Eigkway. 
Dedication, 
District  under 
Local  Board 
ofHeakh, 
Satisfaction 
of  surveyor, 
6  #  6  rt^.  4. 
c.60.*.23. 
11  #  12  Vict, 
c.  63.  *.  70. 
Amendment, 
14  #  15  Vict 
c.lOO.«.l. 


The  QuBEN  against  The  Inhabitants  of  the  Town- 
ship of  DUKINFIELD. 

B^  the  S,  Improyement  Act,  9  G,  4.  e.  xxvi.,  the  inhabitants  of  tfaa 
portion  of  the  township  of  D.  which  lies  within  the  limits  of  the  towi 
of  S.  were  exempted  from  liability  for  the  repairs  of  the  higfawars  withii 
the  parts  of  the  township  which  are  not  within  those  limits.  In  1857,  Thi 
Public  Health  Act,  1848,  11  &  12  Vict,  c,  63.,  was  applied  to  the  town 
ship  of  D.  In  1853,  A.,  an  owner  of  land,  commenced  laying  ont  an< 
making  a  road,  which  was  within  that  part  of  the  township  of  2>.  wldd 
was  not  included  within  the  limits  of  the  town  of  S.,  and  completed  it  ii 
1854;  and  on  the  25th  May,  1858,  gave  notice  to  the  Xiocal  Board  o 
Health  of  his  intention  to  dedicate  it  to  the  use  of  the  public  Betweei 
commencing  the  road  and  the  giying  of  the  notice  he  conveyed  plots  o 
land  on  bom  sides  of  the  road  for  building  purposes.  Each  of  the  plot 
extended  for  the  whole  length  thereof  fronting  the  intended  road  tiire 
yards  into  it :  but  there  was  a  covenant  in  each  deed  of  conyeyano 
that  the  purchaser  would  leave  the  space  of  three  yards  open  and  unbuil 
upon,  to  the  intent  that  it  might  be  added  to  and  form  part  of  the  road 
Tne  Local  Board  refused  to  Mlopt  the  road  as  a  highway,  on  the  flroiuK 
that  it  had  not  been  sewered,  levelled,  paved,  flagged  and  channdled  t 
their  satisfaction.  On  the  30th  August,  1858,  A.  obtained  a  certificate  c 
two  justices  that  the  road  was  made  in  a  substantial  manner,  and  of  th 
width  required  by  The  Highway  Act,  5  &  6  ^.  4.  r.  50.,  and  caused  thi 
certificate  to  be  enrolled ;  and  on  the  21st  April,  1859,  gave  notice  thereo 
to  the  Local  Board.  The  mad  was  used  by  the  public,  and  kept  in  repai 
by  A.  for  twelve  months  after  the  certificate  was  enrolled.    Upcm  an  in 
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1863.        hridge  Improvement  Act,  9  G.  4.  c.  xxvi.,  the  inhabitants 

The  Qdbbn     ^^  *^**  portion  of  the  township  which  lies  within  the 
bitants  of  ^™^*®  ^'  *^®  *^^^  ^^  Stalybridge  were  exempted  from 

DuKiHFiBLD.  liability  for  the  repairs  of  the  highways  within  the 
parts  of  the  township  not  within  those  limits,  except  as 
to  a  certain  road,  not  the  subject  of  this  indictment. 
Upon  an  application  to  amend  the  indictment,  the 
learned  Judge,  whilst  expressing  a  doubt  as  to  his 
power  to  amend,  decided  that  it  should  be  taken  as 
amended  so  as  to  comprise  only  the  inhabitants  of  the 
parts  of  the  township  lying  beyond  the  limits  of  the 
town  of  Stalybridge  ;  and  a  verdict  was  entered  for  the 
Crown  subject  to  the  following  case. 

The  town  of  Stalybridge,  now  a  municipal  borough 
by  virtue  of  a  charter  of  incorporation  granted  in  1856, 
contains  within  its  limits  portions  of  the  township  of 
Dukinfield,  The  portions  of  the  township  lying  within 
those  limits  are  for  the  most  part  covered  with  houses 
and  buildings:  those  lying  beyond  them  constitute 
^'  Dukinfield*^  properly  so  called,  which  is  an  extensive 
and  flourishing  j[>lace.  Up  to  the  time  of  the  passing 
of  The  Stalybridge  Improvement  Act,  9  G.  4.  c.  xxvi., 
in  1828,  (by  sect.  185  declared  to  be  a  public  Act),  the 
township  maintained  its  own  highways,  but  sect.  62  of 
that  Act  exempts  the  inhabitants  of  Dtikinfield  proper 
from  all  liability  for  the  repair  of  the  highwa}rs  within 
the  town  of  Stalybridge,  and  exempts  the  inhabitants 
of  the  town  of  Stalybridge  in  respect  of  their  houses, 
lands  and  buildings  within  the  same  town  from  all 
liability  for  the  repair  of  the  highways  within  those 
parts  of  the  township  which  weie  not  within  the  limits 
of  the  town  of  Stalybridge. 
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1863.  three  yards  in  breadth  into  and  to  form  part  of  t 
The  QuKEjff  road  ;  and  each  deed  of  conveyance  contained  ti 
Inhabitants  of  Covenant  :  —  *'  That  the  said  (grantee's  name)^  1 
•  heirs  and  assigns,  shall  and  will  for  ever  hereafl 
leave  open  and  unbuilt  upon  the  space  of  three  ysu 
wide  the  whole  length  of  the  south  easterly  (or  noi 
westerly  as  the  case  might  be)  side  of  the  said  la 
hereby  conveyed,  to  the  intent  that  the  same  space  m 
be  added  to  and  form  part  of  the  said  road  (meanx 
the  said  road  called  Johnson  Brook  Road)  of  fourte 
yards  wide,  and  shall  and  will,  at  his  and  their  o\ 
expense  and  in  a  workmanlike  manner,  level  and  fl 
the  same  space  of  three  yards  wide  with  good  flag  8ton< 
and  for  ever  thereafter  maintain  and  keep  the  same 
properly  flagged.  And  shall  and  will,  at  his  and  th< 
own  expense  when  required  so  to  do  by  the  said  granti 
his  heirs  or  assigns,  or  his  or  their  agent,  make  and  pa 
the  space  between  the  said  flagging  and  the  centre 
the  said  road  of  fourteen  yards  wide,  so  far  as  t 
same  lies  opposite  to  the  said  plot  of  land,  a 
for  ever  thereafter  keep  the  same  in  good  repai 
and  shall  and  will  bear  and  pay  to  the  said  grantor,  I 
heirs  or  assigns,  or  his  or  their  agent,  when  therema 
required,  one  half  the  costs  of  making,  and  at  all  tiiz! 
of  keeping  in  good  repair,  proper  and  sufficient  ms 
sewers  under  and  along  the  said  road  so  fiur  as  t 
same  is  coextensive  with  the  same  south  easterly  ( 
north  westerly  as  the  case  might  be)  side  of  the  n 
plot  of  land;  and  which  said  flagging,  paving  a; 
sewers  it  is  hereby  agreed  shall  be  made  of,  and  of  a 
to  such  levels,  quality  and  capacity,  and  of  such  materi 
and  in  such  manner  and  form  in  all  respects,  as  1 
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said  grantor^  his  heirs  or  assigns^  or  his  or  their  agents        ISGS. 
ahaU  direct''  The  Queen 

The  road  runs  principally,  but  not  wholly,  over  Mr.  inhabitants  of 
ii%'s  knA  The  road  is  1434  yards  long  and  in  Dukikfield. 
breadth  fourteen  yards ;  Mr.  Astley  has  fenced  it  from 
his  lands  by  means  of  stone  walls,  and  formed  foot- 
paths nine  feet  wide  with  kerb  stones  and  channels 
on  each  side  of  the  carriageway  opposite  to  his  land. 
The  carriageway  he  has  constructed  eight  yards  wide, 
and  covered  it  with  broken  stone  fifteen  inches  in 
thidmess.  From  the  time  of  what  he  deemed  the  com- 
pletion of  the  road  to  the  end  of  October y  1859,  the 
load  was  kept  in  good  repair  by  him.  On  the  27th 
May^  1858,  Mr.  Astley  caused  a  notice,  dated  the  25th, 
to  be  served  on  the  Dukinfield  Local  Board  of  Health 
that,  after  the  expiration  of  three  calendar  months 
fiom  the  date  thereof,  he  intended  to  dedicate  the 
nad  to  the  use  of  the  public :  this  notice  was  accom- 
panied by  a  letter  from  his  solicitors  to  the  clerk  of  the 
Board.  The  notice  and  letter  were  duly  received  by 
their  clerk,  and  by  him  submitted  to  the  Local  Board, 
•nd  by  their  direction  a  lettejr,  of  which  the  following 
^  a  copy,  was,  on  the  14th  June^  1858,  sent  to  Mr. 
Mhf%  solicitors. 

"  Board  of  Health  Office,  Dukinfield, 
"Dear  Sirs,  "  14th  June,  1858. 

"Mr.  Astley's  notice  to  the  Dukinfield  Local  Board 
rf  Health,  dated  25th  May,  and  your  letter  referring 
^bcreto,  only  came  to  my  hands  on  the  9th  instant, 
«nd  the  Board,  having  since  had  the  matter  under 
<*nrideration,  have  directed  me  to  inform  you,  that  the 
'oad  referred  to  not  having  been  sewered,  levelled, 
M  2 
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1863.        paved,  flagged  and  channelled  to  the  satisfaction  of 
The  QuKKN    -^^^^^^  *^^y  cannot  adopt  it  as  a  highway. 

T  u  v!'  *    r  "I  am,  &C., 

Inhabitants  of  '         ' 

DoKiiipiELD.  ''John  Brooks, 

''Clerk  to  the  said  Local  Boai 
The  Board  did  not  proceed  to  call  a  vestry  mee 
either  of  the  inhabitants  of  the  township  or  of 
part  of  it  which  constitutes  the  Board  of  He 
district,  nor  was  any  mandamus  issued  or 
other  proceeding  taken  on  the  part  of  Mr.  Astlq 
compel  them  to  call  such  meeting;  but  on  the  £ 
August,  1858,  his  solicitors,  without  any  notice,  ex< 
that  of  the  25th  May,  1858,  of  the  intended  \ 
being  given  to  the  Board,  procured  the  road  to 
viewed  by  two  justices  for  the  Petty  Sessional  divisio) 
the  county  in  which  it  is  situate ;  and  the  two  just 
signed  on  the  day  of  such  view,  without  summoniii( 
having  before  them  the  Board  or  any  person  repre» 
ing  the  inhabitants,  a  certificate  that  the  new  road 
been  made  in  a  substantial  manner,  and  of  the  wi 
required  by  The  Highway  Act,  b  &  %  W.  4.  c. 
Mr.  Astley  caused  this  certificate  to  be  enrolled  at 
Quarter  Sessions  for  the  county  of  Chester,  hoi 
next  after  the  granting  thereof,  namely,  on  the  1 
October,  1858;  and  a  little  more  than  six  moi 
afterwards,  namely,  on  the  21st  April,  1859, 
solicitors  gave  notice  to  the  clerk  to  the  Local  B< 
that  the  road  had  been  viewed  and  the  certificate  enrol 
This  notice  conveyed  to  the  Board  the  first  intima 
they  had  of  the  road  having  been  viewed,  and  of 
justices'  certificate  having  been  granted  and  enrol 
On  the  15th  June,  1859,  the  Board  issued  a  nc 
under  their  common  seal,  and  signed  by  five  of  t 
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members,   addressed  to   Mr.   Astley,   staling  that  the        1863. 
road  was  not  levelled,  paved  and  channelled  to  their    The  Qubbm 
sads&ction;  and  requiring  him,  as  owner  of  the  land  inhabitant    f 
and  premises  fronting,  adjoining  to  or  abutting  on  parts  Dukimiikld. 
of  the  street  called  Johnson  Brook  Road,  on  or  before 
the  last  day  of  October  then  next,  to  level,  pave,  flag 
And  channel  so  much  of  the  street  as  the  same  pre- 
mises front,  adjoin  or  abut  upon.     Mr.  Astk^f  did  not 
comply  with  this  notice. 

The  road  was  used  by  the  public,  and  kept  in  repair 
l>y  Mr.  Astley,  from  the  time  it  was  completed  until 
the  end  of   October,   1859,   twelve  months  after  the 
enrolling  of  the  certificate  at  the  Quarter  Sessions. 
Since  the  month  of  October,  1859,  the  road  has  been 
out  of  repair.     On  the  27th  October,  1860,  an  informa- 
tion upon  oath,  that  the  road  was  out  of  repair,  was  laid 
^S^nst  the  Duhinfield  Board  of  Health,  as  surveyors  of 
tlie  highways  of  Dukitifield,  by  W,  Bass,  Esq.,  before  a 
jta^tice  of  the  peace,  in  accordance  with  the  provisions  of 
"^^.t.  5  &  6  fP.  4.  c.  50.  s,  94.     Upon  this  information  a 
"^^mmons  was  issued  against  the  Board,  requiring  them 
^^    appear  at  a  Special  Session  for  the  Highways  for 
^tie  division  of  Ht/de,  in  the  county  of  Chester,  within 
^liich  division  the  road  is   situate.     The  clerk  of  the 
fioard  appeared  at  the  Special  Session  on  their  behalf, 
^Od  denied  the  duty  and  obligation  of  repairing  the  road 
t^y  the  Local  Board  of  Health,  on  behalf  of  the  inhabit- 
ants.   The  justices,  in  compliance  with  the  provisions 
of  the  95th  section,  directed  the  present  indictment  to 
^  preferred  against  the  inhabitants  of  that  part  of  the 
^wnship  of  Dukinfield  which  is  not  included  within  the 
limits  or  boundaries  of  the  town  of  Stalybridge  at  the 
^hen  next  assizes  for  the  county  of  Chester. 
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1863.  The  question  for  the  opinion  of  the  Court  is,  Whether 

^bo  QuEEH  *^^  defendants,  as  limited  by  the  amendment  made  at 
Inhabitants  of  ^^^  *ri^  (s^ppos^^g  ^1^6  1^*"^^^  Judge  was  right  in  so 
DuKiMFiBLD.    amending),  are  liable  to  repair  the  road. 

If  the  Court  answers  this  question  in  the  affirmative, 
the  verdict  is  to  stand.  If  in  the  negative,  the  verdict 
is  to  be  set  aside  and  a  verdict  for  the  defendants  entered 
in  lieu  thereof. 

In  the  argument  it  was  taken  for  granted  that  this 
was  a  variance  which  the  Judge  had  power  to  amend 
under  stat.  14  &  15  Vict.  c.  100.  s.  1. 

Hehby  (M^Intyre  with  him),  for  the  prosecutor. — ^The 
question  is  whether  stat.  5  &  6  ^^.  4.  c.  50.  s.  23.,  which 
empowers  persons  to  dedicate  a  highway  to  the  public  on 
certain  conditions,  is  superseded  by  sect  70  of  The 
Public  Health  Act,  1848, 11  &  12  Hct  c.  63.,  as  to  roads 
in  the  district  of  a  Local  Board.  The  two  enactments 
are  consistent :  the  one  giving  power  to  a  landowner  to 
dedicate  a  highway,  so  that  the  inhabitants  of  the 
parish  shall  be  liable  to  repair  it ;  the  other  giving  power 
to  the  Local  Board  to  declare  a  road  to  be  a  highway 
unless  the  proprietor  objects.  The  justices  who  viewed 
the  road  have  certified  that  it  was  made  in  a  sub- 
stantial manner ;  and  it  is  not  to  be  presumed  that  the 
surveyor  is  not  satisfied.  Sect.  23  of  stat.  5  &  6 
JV.  4i.  c,  50.  does  not  say  how  the  satisfaction  of  the 
surveyor  is  to  be  ascertained,  or  how  it  is  to  be  ex- 
pressed. [Wightman  J.  Stat.  11  &  12  Vict.  c.  63. 
requires  notice  to  the  Local  Board,  who  by  sect  117 
are  constituted  surveyors  within  the  district,  and  they 
have  expressed  dissatisfaction.]  Their  dissatisfaction  is 
not  on  account  of  the  road  not  being  made  in  a  sub- 
stantial manner,  or  of  the  width  required  according  to 
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1863.  Mellish  (Edward  Beavan  and  F.  Frederick  Brandt  w 

The  QuBKif    ^^^)f  contra. — First.  Bystat.  11  &  12  Fid.  c.  63.#.  I. 

inhairilints  of  *^®  I^ocal  Board  of  Health  are  to  execute  the  office 

DoKiHFiELo.    surveyor  of  highways  within  the  limits  of  their  distri 

and  therefore  that  statute  amends  stat.  5  Sc  6  fK* 

c.  50.  s.  23.^  so  far  as  relates  to  the  management 

streets ;  and  it  gives  them  some  powers  as  to  stret 

whether  the  owner  has  dedicated  them  or  not.     By  se 

68  of  Stat.  11  &  12  Vict  c.  112.  streets  are  not  vested 

them,  or  under  their  management  and  control,  until  th 

become  repairable  by  the  parish  as  highways ;  but, 

sect  69,  they  have  power  to  order  streets,  before  th 

become  such  highways,  to  be  sewered,  levelled,  pave 

flagged  and  channelled  to  their  satisfaction.    [He  referr 

to  sects.  38  and  39  of  The  Local  Government  Act,  IBS 

21  &  22  Vict  c.  98.,  as  an  Act  in  pari  materia.]     Und 

sect  70  of  stat.  11  &  12  Vict  c.  63.,  the  adoption  of 

street  sewered,  levelled,  paved,  flagged  and  channell 

to  their  satisfaction,  is  the  voluntary  act  of  the  Ixx 

Board,  which  is  inconsistent  with  sect.  23  of  stat.  5  & 

fV.   4.  c.   50.      But  assuming  that  sect.  23   of  sti 

5  &  6   W.  4.  c.  50.  applies  to  the  present  case,  tl 

street  has  not  been  sewered,    levelled,  paved,  flag^ 

and  channelled  to  the  satisfaction  of  the  Local  Boar 

who  were  intended  to  have  a  large  discretion  in  d 

termining  whether  the  street  was  made  in  a  substanti 

manner.      The  noncompliance  with  the   provisions 

stat.  11  &  12  Vict  c.  63.,  is  a  sufficient  ground  for  tl 

Local  Board  not  being  satisfied.   The  maintenance  of  tl 

highways  within  the  district  is  to  be  provided  for  by 

district  rate  and  not  by  a  highway  rate ;  Hanson,  appe 

lant,  The  Epsom  Local  Board  of  Health,  respondents  (o 

(a)  b  E.  ^  B.  r>90. 
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1863.  WiGHTMAN  J.     I  am  of  opinion  that  our  jadgmen 

The  QuBBii  should  be  for  the  defendants.  It  appears  that  at  the  tim( 
Inhabitints  of  ®^  *^®  passing  of  The  Public  Health  Act,  1848,  11  &  IJ 
DoKiKfisLD.  Vict  c.  63.,  this  street,  which  may  now  be  considered  i 
highway,  was  not  in  existence ;  but  it  is  said  that  Mr 
Asthy,  the  owner  of  the  land  (for  the  present  purpose  ] 
will  consider  him  the  owner  of  the  whole),  set  out  thi 
road  for  the  public  as  a  street,  and  proposed  that  in  th( 
meanwhile  it  should  be  a  highway.  He  now  treats  th< 
case  as  if  it  came  under  The  Highway  Act,  5  &  6  W^.  4 
c.  50.,  and  not  under  stat.  11  &  12  Vict.  c.  63. ;  and  h( 
says  that  he  has  done  all  that  is  reqiured  by  sect  23  ol 
the  earlier  Act,  and  therefore  the  street  is  a  highwaj 
repairable  by  the  inhabitants  of  the  township  or  district 
That  section  provides  that  no  road  made  at  the  expense  o; 
a  private  person  shall  be  deemed  to  be  a  highway  whici 
the  inhabitants  of  any  parish  shall  be  compellable  t( 
repair  unless  the  person  proposing  to  dedicate  it  to  thi 
public  shall  give  notice  in  writing  to  the  surveyor  of  th< 
parish  of  his  intention  to  dedicate  it  to  the  public,  anc 
shall  have  made  it  in  a  substantial  manner,  and  of  the 
width  required  by  the  Act,  ^'  and  to  the  satisfaction  o: 
the  said  surveyor'^  and  of  two  justices  of  the  peace,  wh( 
are  required  to  view  it  and  certify  that  it  has  been  sc 
made.  Mr.  Astley  gave  notice  in  writing  to  the  surveyor 
the  Local  Board  being  in  this  case  constituted  by  sect.  113 
of  The  Public  Health  Act,  1848,  the  surveyor  within  thf 
limits  of  their  district;  he  has  also  obtained  a  certificati 
of  two  justices  that  the  road  was  made  in  a  substantia 
manner  and  of  the  required  width;  but  he  hasnotshewi 
that  it  was  made  to  the  satisfaction  of  the  surveyor.  Th< 
question  is,  whether  what  has  been  done  is  sufficient,  oi 
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1863.        make  this  a  highway  repairable  by  the  township.     The 
The  QuB«ii    ^^ocsl  Board  have  indeed  expressed  their  cfiissatisfaction. 

T. 

Inhabitants  of 

DuKiNFiBLD.  Blackburn  J.  (The  only  other  Judge  present).  Several 
questions  have  been  started  which  it  is  not  necessary  tc 
decide^  and  I  have  not  formed  an  opiiuon  on  any  point 
but  one. 

The  common  law  enabled  any  person  to  dedicate  i 
highway  to  the  public^  and  then  it  was  repairable  by  the 
inhabitants  of  the  parish  or  township.  The  Highway  Act, 
5  &  6  ^.  4.  c.  50.  8. 2S.,  added  a  condition  that  the  parisb 
should  not  be  compellable  to  repair  a  road  so  dedicated 
unless  a  variety  of  things  were  done^  one  of  which  is  thai 
it  shall  be  made  in  a  substantial  manner  and  to  the 
satisfaction  of  the  surveyor.  The  Public  Health  Act 
1848,  11  &  12  Vict.  c.  63.,  passed  subsequently,  createi 
a  considerable  difficulty.  By  sect.  68  of  that  statute  al 
streets  which  are  or  become  highways  repairable  by  thi 
district,  and  all  materials  and  other  things  provided  by  th< 
surveyor  of  highways  for  the  purposes  thereof,  are  vestec 
in  and  are  under  the  management  and  control  of  the  Loca 
Board  of  Health ;  so  that  the  obligation  to  repair  thosi 
streets  which  have  become  highways  seems  to  be  cast 
upon  the  Local  Board,  and  there  is  a  difficulty  in  sayinf 
that  it  is  left  upon  the  inhabitants.  But  then  how  is  i 
road  or  street,  not  a  highway  at  the  time  when  this  statut 
passed,  to  be  made  one  under  the  operation  of  the8< 
statutes?  I  do  not  say,  whether,  if  it  was  a  highwa; 
proper,  that  is  to  say,  a  rural  road,  it  might  no 
be  dedicated  by  bringing  it  only  under  sect.  23  of  stal 
5  &  6  fT.  4.  c.  50.,  as  made  in  a  substantial  manner  t 
the  satisfaction  of  the  surveyor.  But  if  it  is  a  "  street*'  ii 
the  popular  sense  of  that  word,  it  is  only  under  sect  7< 
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Thursday, 
June  4th. 

Highway  rate. 

Exemption. 

Tything. 

Evidence. 

Action  against 

surveyor. 

Calendar 

month, 

6  #  6  Vict. 

e.  97.  s.  4. 


Freeman  against  Read. 

In  an  action  against  the  survejor  of  highways  of  the  parish  of  5.  foo 
distraining  on  the  goods  of  the  plaintiff  for  arrears  of  a  highway  rate 
it  appeared  that  the  plaintiff*  was  occupier  of  one  of  two  farms  in  th( 
tything  of  W.f  in  that  parish.  The  occupiers  in  W.  had  never  paic 
mghway  rate  for  the  parish  of  8.  until  1857,  though  they  had  been  nted 
to  the  poor  rates  of  the  parish,  and  they  had  always  done  the  neoessuj 
repairs  to  the  roads  in  tV.  Among  other  documents  to  prove  that  W. 
was  a  distinct  tything,  a  parliamentary  survey  made  in  the  time  of  th< 
Commonwealth  was  a£aiitted  in  evidence.  In  1857  ahighwajrate,  in  whidi 
tlie  plaintiff  was  assessed,  was  made  for  the  parish,  and  affirmed,  first  bj 
the  Quarter  Sessions,  and  afterwards  by  this  Court,  on  a  case  stated  bj 
the  Sessions.  In  Julg,  1861,  the  rate  in  question  was  made,  and 
the  plaintiff  was  summoned  before  justices,  who  issued  their  warrant  ol 
distress  in  obedience  to  a  rule  of  this  Court  Notice  of  action  was  given 
to  the  defendant  on  the  28th  April,  18(52,  and  the  action  was  oommenoed 
on  the  29th  May  following.    Held, 

1.  That  the  action  lay. 

2.  That  the  parliamentary  survey  was  admissible. 

3.  That  there  was  sufficient  evidence  of  a  legal  exemption  of  the  tyth- 
ing of  W.  from  liability  to  contribute  to  the  repair  of  the  highways  in  the 
parish  of  8. 

4.  That  the  notice  of  action  was  given  in  due  time. 

T^HIS  was  an  action  of  trespass  commenced  by  writ  of 
summons,  dated  the  29th  of  May,  1862,  for  breaking 
and  entering  the  house  and  premises  of  the  plaintiff, 
situate  in  the  tything  of  Walcot,  in  the  parish  of  Swin- 
don, in  the  county  of  Wilts,  and  taking  certain  goods  oi 
the  plaintiff. 

First  plea :  not  guilty,  by  stat.  6  &  6  ^.  4.  c.  50.  *.  109. 

Second  plea,  justifying  the  trespass  by  the  defend- 
ant, eA  surveyor  of  the  highways  of  the  parish  oi 
Swindon,  under  a  warrant  of  distress  issued  by  justices 
of  the  county  of  Wilts  for  a  sum  of  5i  7s.  Z^d.^ 
assessed  upon  lands  and  houses  of  which  the  plaintifl 
was  occupier,  situate  in  the  parish  of  Swindon,  the  same 
being  property  liable  to  be  rated  to  the  relief  of  the 
poor  of  that  parish,  in  a  rate  made  on  the  10th  of  Juhf^ 
1861,  for  the  repair  of  highways  within  that  parish,  and 
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1863.  farms^  respectively  called  Walcot  Farm  and  Broome 
Trzzuah~  Manor  Farm,  whicn*icomprised  the  tything  of  Walcot, 

j^^^  in  the  parish  of  Swindon^  which  tything  was  alleged  to 
be  immemorially  exempt  from  the  highway  rate  for  the 
parish.  Evidence  was  given  that  Walcoi  was  a  distinct 
place  from  the  parish  at  the  time  of  Domesday  Bookj 
and  that  it  was  a  distinct  tything  or  vill  for  all  pur- 
poses/ and  part  and  parcel  of  the  district  Court  at 
Offbourne,  of  the  King's  honor  of  Newelme,  otherwise 
called  Eicelme,  which  includes  the  Chiltem  Hundrede, 
and  was  recognized  as  such  by  a  survey  of  the  manor 
of  Wallingford,  parcel  of  the  honor  of  Netoebne  alias 
Etoelme,  made  and  taken  in  1652  ''by  virtue  of  a  com* 
mission  grounded  upon  an  Act  of  the  Commons  of 
England  assembled  in  Parliament  for  the  sale  of  the 
honors,  manors  and  lands  heretofore  belonging  to  the 
late  King  and  Queen  and  Prince/'  The  admissibility 
of  this  survey  was  objected  to ;  but  the  learned  Judge 
received  it.  Evidence  was  also  given  of  the  appoint- 
ment of  tythingmen  from  1790  to  1847  in  regular 
succession,  and  of  suit  and  service  having  been 
done  from  time  immemorial  by  the  inhabitants  of  the 
tything  at  the  Court  held  at  Ogboume.  The  extent  or 
area  of  IValcot  Farm  is  380  acres,  and  the  area  of  Walcoi 
Farm  and  Broome  Manor  Farm  together  is  nearly  1100 
acres,  and  almost  equal  in  extent  to  the  rest  of  the  parish 
of  Swindon,  It  appeared  from  the  parish  books  that  the 
occupiers  in  Walcot  had  been  rated  to  the  poor  rates  of 
the  parish ;  but  there  was  no  entry  of  any  payment  by 
them  of  the  highway  rate  for  the  parish  ;  various  high- 
way rates  from  1673  to  1857  were  put  in^  in  some  of 
which  the  occupiers  of  other  tythings  in  the  parish  were 
rated  separately,  but  the  occupiers  of  Walcot  and  Broome 

Manor  Farms  were  not  assessed,  nor  had  they,  from 

4 
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1868«  warrant  should  be  issued,  but  suspended  the  issuing  of 
Fribman  it  in  order  that  an  application  might  be  made  to  this 
Read,  Court.  A  rule  was  obtained  calling  upon  the  justices  to 
issue  their  warrant,  and  was  made  absolute  by  Blaek- 
bum  J.,  in  the  Bail  Court,  in  Hilary  Term,  1862 ;  in 
obedience  to  which  the  distress  which  was  the  subject  of 
the  present  action  was  made.  Notice  of  action  was 
given  to  the  defendant  on  the  28th  of  April,  1862. 

It  was  objected  for  the  defendant,  first,  that  there  was 
no  evidence  to  go  to  the  jury  of  the  exemption  of  the 
tything  of  IValcot  from  the  highway  rates  of  the  parish ; 
secondly,  that  the  action  would  not  lie ;  thirdly,  that 
notice  of  action  was  not  given  in  due  time,  and  conse* 
quently  the  action  was  commenced  too  soon. 

The  learned  Judge  overruled  these  objections,  re- 
serving leave  to  the  defendant  to  move  to  enter  a  non- 
suit ;  and  left  to  the  jury  the  question  whether  the 
tything  of  Walcot  had  from  time  immemorial  been  used 
to  repair  its  highways  independently  of  the  rest  of  the 
parish  of  Swindon. 

The  jury  found  a  verdict  for  the  plaintiff  for  5/1  7«.  2d., 
the  amount  of  the  rate. 

In  Michaelmas  Term,  1862,  Coleridge  moved  for  a  rule 
nisi,  in  pursuance  of  the  leave  reserved,  or  for  a  new  trial 
on  the  ground  of  the  improper  reception  of  evidence. 
First.  There  was  no  evidence  for  the  jury  of  the  exemp- 
tion of  the  tything  of  fFalcot  from  the  highway  rates  of 
the  rest  of  the  parish  of  Swindon.  [Blackburn  J.  referred 
to  note  (o)  to  Rex  v.  Stoughton,  2  Wms,  Saund.  158  A,  i, 
6th  ed.,  citing  Rex  v.  The  Inhabitants  of  Ecckf/ield  (a).] 
Secondly.  The  warrant  was  issued  in  obedience  to  a 
rule  of  this  Court,  which  is  conclusive  and  a  justification 
to  all  acting  under  it ;  Fawcett  v.  Fowlis  (£).  [Black- 
{a)  \B.tA.^iH,  (6)  7  P.  #  C  S9i. 


Read. 
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IS68.        dude,   a  tything,  bamlet,  Scc^  or  any  other  place  or 
Freemah      district  maintaiDing  its  own  highways. 

Secondly,  stat.  5  k  6  fF.  4.  c.  50.  s.  109.  enacts  that 
twenty-one  days  notice  of  action  shall  be  given ;  and  by 
Stat.  5  &  6  Vict  c.  97.  s.  4.,  "  In  all  cases  where  notice 
of  action  is  required,  such  notice  shall  be  given  one 
calendar  month  at  least  before  any  action  shall  be  com- 
menced.'' In  the  present  case,  excluding  the  day  of  the 
notice,  April  28th,  and  the  day  of  issuing  the  writ^  May 
29th,  there  were  thirty  days,  which  is  a  clear  calendar 
month  according  to  the  number  of  the  days  in  April, 
[BlaMurn  J.  It  is  as  long  a  time  as  if  the  notice  had 
been  given  on  the  last  day  of  March  and  the  writ  had 
been  issued  on  the  1st  of  May.]  The  length  of  the 
month  for  which  notice  is  given  must  be  r^ulated  by 
the  number  of  days  in  the  month  in  which  the  notice  is 
given,  because  in  reckoning  it  the  last  day  of  the  month 
in  which  the  action  is  brought  is  not  reached ;  and  here 
the  calendar  month  cannot  have  two  29th  or  80th  days. 
[Blackburn  J.  In  the  case  of  bills  of  exchange,  the  day  on 
which  the  bill  becomes  due  is  always  reckoned  according 
to  the  month  in  which  the  bill  is  dated.  Wightman  J.  In 
ByUs  on  Bills,  8th  ed.,  pp.  188-189,  ''  it  is  said  to  be  a 
rule  not  to  extend  the  time  at  which  the  bill  falls  doe 
beyond  the  month  in  which  it  would  have  fallen  due,  had 
that  month  been  of  the  length  of  thirty-one  days.  Thu%  if 
a  bill  at  one  month  be  drawn  on  the  81st  of  January^  it 
will  be  due  on  the  28th  of  February,  and,  with  the  days  of 
grace,  payable  on  the  3rd  of  March  f'  citing  Marius,  76« 
Blackburn  J.  Marius  also  says,  p.  74,  ''The  usance 
is  to  be  accounted  a  month  from  the  date  of  the 
bill,  let  the  month  fall  out  how  it  will,  whether  it 
be   a  month  that  hath  in   it   31   days,  80   days,   or 
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1863.  expires  on  the  corresponding  day  of  the  month  to  that 
Frkemak      on  which  it  began.]     In  Lester  v.  Garland  (a)  a  bond 

Read.  ^^  ^  ^®  executed  within  six  months  of  the  death 
of  the  testator,  who  died  on  the  12th  of  January^  and  a 
bond  executed  on  the  12th  July  following,  was  held  to  be 
in  time :  but  if  execution  of  the  bond  on  the  13th  would 
have  been  in  time,  as  must  be  contended  by  the  other 
side,  the  argument  as  to  whether  the  day  of  the  death 
should  be  excluded  in  reckoning  the  six  months  was 
unnecessary.  [They  also  cited  Hardy  v.  Ryle  {b\  WM 
▼.  Fairmaner  (c),  per  Parke  B.,  commenting  on  PettewY. 
The  InhabUants  of  Wmfard  (d) ;  RtuneU  y.  Ledtam  (e).] 

Coleridge,  H.  T.  Cole  and  Bullar,  contrJL— First.  In 
the  absence  of  some  definite  and  formal  consideration  for 
the  exemption  the  non-rating  of  the  inhabitants  in  the 
hamlet  to  the  highway  rate  for  the  parish  is  not  sufficient. 
**  The  mere  fact  of  properties  having  been  omitted  to  be 
rated  cannot  avail  as  an  argument  against  their  being 
rated,  if  liable  by  law  to  be  rated,'*  Medland  v.  Paine  (f), 
per  Dr.  Lushington,  [Wightman  J. — Suppose  the  plain- 
tiff was  the  sole  owner  and  the  sole  occupier  in  the 
hamlet,  must  he  levy  a  highway  rate  on  himself?]  In 
order  to  establish  a  legal  exemption  of  the  inhabitants 
of  a  district  there  must  be  a  duty  cast  upon  them  by  the 
power  of  the  law.  The  roads  within  this  hamlet  were 
not  such  as  the  parish  would  have  repaired;  and  the 
repairs  actually  done  to  those  roads,  and  the  manner  of 
doing  them,  do  not  shew  any  legal  duty  in  the  inha* 
bitants  of  the  hamlet     [They  referred  to  Reg,  v.  Free^ 

(a)  15  Vn,  248.  (6)  9  ^.  ^  C.  003. 

(c)  ^M,^W,  473. 477.  (rf)  9  A  #  C.  134. 

(0  UM,4  W.  374.  (/)  4  Jur.  N.  8, 128a  1285. 
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1863.        <u^d  generally  it  ends  at  midnight  of  the   day   with 
Fexxmah      ^^^  corresponding  number  of  the  next  ensuing  month 
Read        ^^  ^^  calendar.     In  the  present  case^  therefore,   I 
think  that  the  plaintiff  had  a  right  to  commence  his 
action  on  the  29th  of  May;  for  this  would  give  the 
defendant  one  clear  calendar  month's  notice.     It  is 
said  that  we  ought  to  consider  whether  the  month 
in  which  the  notice  expires  is  longer  or  shorter^  and 
that  in  the  present  case  one  day  ought  to  be  added, 
because  May  has  thirty-one  days;  and  so  if  the* first  day 
were  in  February  three  days  must  be  added.     But  that 
would  be  very  inconvenient,  and  would  lead  to  many 
mistakes.     And  in  the  case  of  bills  of  exchange  the 
time  is  computed  without  regard  to  whether  the  month  is 
long  or  short.    When  the  notice  is  given  on  the  29th  of 
January  in  an  ordinary  year,  the  calendar  month  expires 
before  you  reach  the  29th  of  the  next  month;  I  should 
say  the  calendar  month  would  run  out  on  the  last  day 
of  February.    The  same  principle  holds,  when  the  notice 
is  given  on  the  last  day  of  a  month  which  has  thirty- 
one  days,  and  that  month  is  followed  by  one  which  has 
only  thirty  days;  but  those  cases  are  exceptions. 

Rule  discharged. 
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In  the  matter  of  a  Suit  of  Robert  Forsteb 
against  Maby  Owen  Fobster  and  Bebbidge. 

1.  QHmr$,  whether  the  Court  for  Diroree  and  Katrimonial  Causes, 
ndff  itat  20  dc  21  Vict,  e.  85.  «.  27.,  has  jurisdiction  to  enterUin  a  peti- 
tioD  fbr  the  dissolution  of  a  maniage  between  British  subjects  when  the 
Biiriage  was  contracted  in  a  forei^  country,  as  in  India, 

i  Qtunt,  whether  prohibition  hes  to  that  Court? 

3.  On  a  petition  to  that  Court  for  the  dissolution  of  marriage,  the 
Court,  if  the  adoltei^  is  prored,  has  power  to  order  all  the  costs  of  the 
poeeedings  to  be  paid  by  the  co-respondent,  although  it  does  not  decree 
oiaolittion  of  the  marriage. 

1  On  the  21st  March,  1862,  the  petitioner  filed  a  petition,  in  the  Court 
ftrlXTorce  and  Matrimonial  Causes,  for  dissolution  of  the  marriage  be- 
tween bim  and  his  wife,  celebrated  in  the  East  Indies,  according  to  the  rites 
flf  the  Church  of  England,  on  the  ground  of  her  addteiy  with  the  co- 
Mpondent,  and  claiming  damages  against  the  co-respondent :  to  which 
tbe  respondent  and  co-respondent  respectively  entered  an  absolute 
•ppeinnce;  but  afterwards  applied  to  the  Judge  Ordinary  to  be  allowed 
to  ippear  under  protest,  on  the  ground  that  the  Court  had  no  jurisdiction, 
^  niaon  of  the  petitioner  and  respondent  never  having  been  domiciled 
win  its  jurisdiction ;  which  implication  was  reAised.  On  the  trial  of 
^  iimes  in  Deetmber,  1862,  the  jury  found  that  the  adultery  was  proved, 
*^  assessed  the  damages  to  be  paid  by  the  co-respondent  at  5000/. ;  and 
^|i«raQpon  the  Judge  Ordinary  pronounced  a  decree  nisi  for  the  disso- 
ntion  of  the  marriage,  and  ordered  him  to  pay  all  the  costs  of  and  inci- 
J^t  to  the  petition.  Upon  application  by  the  co-respondent  for  prohi- 
bitioii  to  the  Judge  Ordinaiy :  Held,  that  the  co-respondent  was  only 
•figriered  by  the  order  for  payment  of  the  costs,  which,  if  wrong,  was 
Sivond  for  appeal,  and  therefore  prohibition  ought  not  to  issue. 


Thursday, 
June  lini. 

Divorce  Court, 
Foreign 
marriage. 
Suit  for  dis- 
solution of 
marriage. 
Costs  against 
adulterer. 
Prohibition, 
20  #  21  Vict, 
c.  85.  St.  27.81 


JN  this  Term,  May  26th^  Coleridge  obtained  a  rule  callmg 
upon  the  Judge  Ordinary  of  Her  Majesty's  Court  for 
divorce  and  Matrimonial  Causes  to  shew  cause  why  a 
^t  of  prohibition  should  not  issue  to  prohibit  him 
^m  making  absolute  the  decree  nisi  for  dissolving  the 
"i^^mage  between  the  petitioner,  Robert  Forster^  and  the 
'^^ndent,  Mary  Owen  Forster,  and  from  proceeding 
'^her  in  that  suit  against  either  or  any  of  the  parties 
^hereto. 
The  rule  was  granted  on  the  application  of  the  co- 
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respondent^  whose  affidavit  stated  that,  on  the  2l8 
March,  1862,  the  petitioner  filed  his  petition  in  tb 
Court  for  Divorce  and  Matrimonial  Causes,  in  which  hi 
described  himself  as  of  Chertsey,  in  the  county  of  Surrej^ 
and  a  major  in  Her  Majesty^s  Indian  army,  and  allege 
that  he  was,  on  the  20th  June,  1839,  married  to  the  res 
pondent,  Mary  Ann  Forster,  at  Bareilly,  in  the  £ai 
Indies,  and  that  after  his  marriage,  he  lived  and  co 
habitated  with  his  wife  at  several  places  in  the  J?ai 
Indies,  as  well  as  at  several  places  in  England;  and  tha 
she  left  him  in  January,  1854,  at  Chunar,  in  the  Eat 
Indies  and  proceeded  to  England  and  remained  there 
and  that  he  left  India  in  November,  1861,  for  the  sol 
purpose  of  presenting  his  petition  to  the  Court  fo 
Divorce  and  Matrimonial  Causes:  that  by  the  peti 
tion  he  prayed  that  Court  to  decree  that  his  marriag 
with  the  respondent  might  be  dissolved  on  the  groan 
of  adultery  with  the  co-respondent;  that  it  did  nc 
appear  by  the  petition  what  was  the  domicile  of  origi 
of  the  petitioner  or  the  respondent,  or  where  they  wei 
domiciled  at  the  time  of  their  marriage,  or  whs 
was  their  bonS  fide  domicile  at  the  time  of  the  com 
mittal  of  the  acts  of  adultery  by  the  respondent  set  fort 
in  the  petition,  or  what  was  their  domicile  at  the  time  ( 
filing  the  petition:  that  the  co-respondent  was  serve 
with  the  petition  on  the  25th  March,  1862,  and  at  thf 
time  had  no  information  on  the  subject  of  the  domicil 
of  the  petitioner  or  respondent  and  no  knowledge  of  th 
materiality  of  that  fact :  that  after  an  absolute  appeal 
ance  had  been  entered  on  his  behalf,  and  on  behalf  c 
the  respondent  respectively  by  their  solicitors,  it  cam 
to  the  knowledge  of  his  solicitor  that  the  petitioner  an* 
respondent  had  been  bom  in  the  East  Indies  ;  that  th 
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pay  aU  the  costs  of  and  incident  to  the  petition  :  tl 
in  April,  1868,  W.  G.  intervened  in  the  suit,  under 
provisions  of  stat.  28  &  24  Vict.  c.  144.  t.  7.,  in  order  t 
the  question  of  jurisdiction  might  ultimately  be  adji 
cated  upon,  and  in  May  shewed  cause  by  counsel  agai 
the  decree  nisi  being  made  absolute;  and  the  Co 
decided  that  the  question  of  jurisdiction  could  not 
raised  by  FT.  G.  in  the  character  of  intervener. 

The  affidavit  of  the  attorney  for  the  petitioner,  wb 
was  used  on  shewing  cause  against  the  rule,  sta 
that,  at  the  time  of  the  filing  of  his  petition  in  Mai 
1862,  he  was  residing  at  Cherisey  in  the  county  otSurr 
that,  at  the  time  of  the  committing  the  adultery  in 
petition  mentioned  up  to  December,  1859,  the  respond 
lived  with  her  two  sons  and  two  daughters,  being  all ' 
surviving  children  of  the  marriage,  in  a  house  in  Land 
taken  for  a  term  of  three  years ;  that  in  reply  to  the  p 
of  the  respondent  to  the  jurisdiction  of  the  Court 
Divorce  the  petitioner  filed  an  affidavit,  dated  May  7 
1862,  in  which  it  was  stated  that  his  father  and  motl 
were  natural  bom  subjects  of  this  realm,  that  he  h 
never  r^arded  India  otherwise  than  as  the  country 
which  his  military  duties  were  to  be  performed,  and  1 
on  every  occasion  when  the  opportunity  offered  left  Tm 
for  the  purpose  of  staying  in  this  country,  and  intend 
whenever  his  term  of  duty  expired  to  retire  to  tl 
country  and  pass  here  the  remainder  of  his  days ;  tl 
his  marriage  with  the  petitioner  was  celebrated  acoordi 
to  the  rites  of  the  Church  of  England  at  Bareitty  in  t 
Archdeaconry  of  Calcutta;  that  he  had  cohabited  wi 
the  petitioner  during  the  years  1850  and  1851  in  pku 
in  England,  and  his  last  child  by  her  was  bom  duri 
such  cohabitation  on  the  2l8t  November,  1850;  that  1 
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and  Matrimonial  Causes.  That  Court  is  constituted 
and  derives  its  authority  from  stat  20  &  21  Vid* 
e.  85.»  amended  by  stats.  21  &  22  VieL  e.  10&^ 
22  &  23  Vict.  c.  61.,  23  &  24  Vict.  c.  144.,  which 
last  Act  was  made  perpetual  by  25  &  26  Vict.  e.  81r 
It  has  a  permanent  Judge,  called  the  Judge  Ordi* 
nary  of  the  Coiu*t,  stat  20  &  21  Vict.  c.  85.  #.  9.; 
by  the  same  statute,  $.  8,  and  22  &  23  Vict.  e.  6K 
$.  1.,  the  Lord  Chancellor  and  all  the  Judges  of  the 
Superior  Courts  of  Common  Law  at  fVesimintter  ar» 
Judges  of  the  Court;  and  by  stat.  20  &  21  Ftct  c.  85. 
s.  56.,  in  the  case  of  a  petition  for  the  dissolution  of 
a  marriage  there  is  an  appeal  to  the  House  of  Lords.. 
[He  also  referred  to  stat.  23  &  24  Vict  c.  144.  t.  8.]  If  a 
prohibition  lies  to  that  Court  a  single  Judge  of  this  Courts 
sitting  in  the  Bail  Court,  might  grant  it  after  sentenoe, 
and  might  also  grant  it  to  the  Court  of  Appeal.  [iB&rdU 
bum  J.  It  is  not  the  dignity  of  the  individual  Judge 
which  prevents  prohibition  from  going.]  The  Court 
in  question  has  a  general  and  exclusive  jurisdiction  in 
matters  and  causes  matrimonial,  which  is  to  be  '^  erer* 
cised  in  the  name  of  Her  Majesty  in  a  Court  of  record 
to  be  called  '  The  Court  for  Divorce  and  Matrimonial 
Causes/'^  stat.  20  &  21  Vict.  c.  85.  s.  6.  Its  jurisdic- 
tion  is  much  larger  than  that  of  the  Ecclesiastical  Courts, 
which  had  only  a  spiritual  jurisdiction,  and  have  been 
always  treated  as  inferior  Courts.  In  Ex  parte  Cowan  (a) 
a  prohibition  was  moved  for  to  the  Lord  Chancellor  sitting 
in  bankruptcy,  and  Abbott  C.  J.,  delivering  the  judgment 
of  the  Court,  which  disposed  of  the  objections  to  the  juris- 
diction of  the  Lord  Chancellor  in  the  particular  instance, 
expressly  abstained  from  giving  any  opinion  on  the 
(a)  SB.  4- A,  123. 
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the  progress  of  the  cause  or  before  the  decree  is  made 
absolute  any  person  may  give  information  to  Her  Ma- 
jesty^s  proctor  of  any  matter  material  to  the  due  decision 
of  the  case/'  &c.  He  cited  In  re  The  Dean  of  York  (a)> 
plac.  6.  Cockburfi  C.  J.  The  provision  cited  shews 
that  the  decree  nisi  does  not  become  a  final  sentence 
until  after  the  expiration  of  three  months ;  but  the  delay 
after  three  months  might  be  accounted  for,  therefore 
the  present  case  is  not  brought  within  those  in  which 
this  Court  would  not  interfere  after  final  sentence.] 

Fourthly.  Prohibition  is  only  demandable  of  right  by 
a  party  aggrieved :  it  is  matter  of  discretion  whether  the 
Court  will  grant  it  upon  the  suggestion  of  a  stranger; 
The  case  of  The  Parish  of  Aston  v.  CasOe  Bimadge 
Chappel(b),  Serjeant  Morton's  Case  (c).  [IVightman  3. 
In  Tarrant  v.  Mawr  {d)  there  being  cross  suits  by  two 
wives  in  the  Spiritual  Court,  the  two  husbands  entered 
into  an  agreement  to  stay  proceedings  on  both  sides, 
and  upon  one  of  the  wtves  going  on  prohibition  was 
refused  to  her  husband.]  Stat.  20  &  21  Vict.  c.  86. 
s.  28.  requires  that  the  adulterer  Bhall  be  made  co- 
respondent in  a  petition  for  the  dissolution  of  marriage ; 
under  sect  33,  the  Judge  Ordinary  had  jurisdiction  to 
entertain  the  petition  against  the  co-respondent  for 
damages:  and  under  sect.  34  he  has  power  to  order 
the  co-respondent  ^'to  pay  the  whole  or  any  part  of  the 
costs  of  the  proceedings.''  The  right  of  action  for 
criminal  conversation  against  the  adulterer  is  takea 
away  by  sect.  59 ;  and  there  is  no  other  Court  in  which 
the  co-respondent  could  be  sued.  Assuming  the  dis* 
solution  of  the  marriage  to  be  beyond  the  jurisdiction 
of  the  Judge  Ordinary,  the  co-respondent  is  a  stranger 


(a)  2  Q.  B.  1. 
{c)  1  Sid.  65. 


(6)  Hob,  66. 
(rf)  1  Sir.  576. 
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distinct  interest  in  th&  suit;  and  the  oo-iespondenl 
having  been  dismissed  from  the  suit  in  pursuance  ol 
the  power  given  in  stat.  21  &  22  Vict  c.  108.  jl  11. 
the  suit  went  on  against  the  wife.]  That  sectioii 
which  empowers  the  Court  to  dismiss  the  oo-respondmii 
from  the  suit  if  there  is  not  sufficient  evidence  agains 
him^  shews  that  the  suit  was  considered  indivisible 
If  the  Judge  Ordinary  had  no  jurisdiction  over  tin 
marriage  he  had  none  to  order  the  co-respondent  to  pa] 
the  costs  of  that  part  of  the  suit :  they  would  not  havi 
been  incurred  if  he  had  entertained  the  objection  to  hii 
jurisdiction.  [  Wightman  J.  Might  not  the  oo-respcm 
dent  have  applied  for  a  prohibition  before  these  cost 
were  incurred?  At  any  rate  this  is  not  more  thai 
ground  of  appeal.  Cromptan  J.  Suppose  the  Jndgi 
Ordinary  gave  the  petitioner  the  costs  of  an  issue  upoi 
which  he  had  not  succeeded,  that  would  not  be  matte 
for  a  prohibition.]  The  wife  incurs  costs  in  her  defeno 
which  are  properly  the  husband's,  and  they  can  only  b 
ordered  to  be  paid  by  the  adulterer  if  the  husband  suc- 
ceeds in  the  principal  object  of  the  suit,  viz.,  a  dissolutioi 
of  the  marriage.  [Cromptan  J.  That  is  contrary  to  thi 
words  of  sect.  84.  Suppose  the  marriage  is  not  within 
the  cognizance  of  the  Judge  Ordinary,  still  that  section 
gives  him  jurisdiction  to  order  the  co-respondent  to  paj 
the  whole  costs  of  the  proceedings :  they  are  the  penal^ 
of  his  adultery.] 

Finally,  assuming  that  the  co-respondent  is  a  stranger; 
he  may  apply  for  prohibition.  In  JDe  Habery.  The  Quen 
of  Portugal  {a)  Lord  Campbell,  delivering  the  judgmaoil 
of  the  Court,  said,  p.  214,  "  We  find  it  laid  down  in  bookt 
of  the  highest  authority  that,  where  the  Court  to  which  the 
prohibition  is  to  go  has  no  jurisdiction,  a  prohibition  maj 
(a)  17  Q.  B.  171. 196. 
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CocKBURN  C.  J.— We  have  considered  the  case  and 
need  not  kear  further  argument.  On  this  appUcation 
to  the  Court  for  the  exercise  of  its  jurisdiction  by 
way  of  prohibition^  more  than  one  question  of  diffi- 
culty arises.  Whether  the  jurisdiction  relating  to  mar- 
riage and  the  dissolution  of  marriage  is  to  be  exerdaed 
according  to  the  law  of  the  country  to  which  the  partiea 
belonged  at  the  time  when  the  marriage  was  contracted^ 
and  according  to  the  conditions  under  which  ihey  may 
be  supposed  to  have  entered  into  the  marriage  con- 
tract, or  according  to  the  law  of  the  country  where  the 
tribunal  is  situate  the  intervention  of  which  is  prayed* 
is  one  of  the  most  difficult  questions  that  can  anae 
upon  the  conflict  between  the  laws  of  two  countries* 
I  am  glad  that  we  are  not  called  upon  to  decide  so  intri- 
cate a  question.  So  also^  assuming  that  this  case  was 
beyond  the  jurisdiction  of  the  Oourt  for  Divorce  and 
Matrimonial  Causes :  whether  that  Court  being,  as  I  am 
strongly  disposed  to  think  it  is,  a  Court  of  co-<»rdinate 
rank,  although  the  subject-matter  of  its  jurisdiction 
differs  from  that  of  the  other  superior  Courts^  is  one  to 
which  a  prohibition  could  properly  issue  fix>m  this  Courts 
is  a  question  upon  which  it  is  unnecessary  to  pronounce 
an  opinion. 

We  dispose  of  this  case  on  the  narrower  ground: 
'  that  i9  to  say,  on  the  question  relating  to  the  exerdse 
of  jurisdiction  by  this  Court. 

The  applicant,  the  corespondent,  is  a  stranger,  being 
aggrieved,  on  his  own  shewing,  only  in  so  &r  as  he  has 
been  decreed  to  pay  all  the  costs  of  the  suit,  including 
those  of  the  wife,  in  resisting  the  suit  for  the  dissolution 
of  the  marriage.  The  suit  was  one  which  could  be 
brought  against  him  alone  or  as  a  co-respondent     If  it 


200  TRINITY  TERM. 

ISGS.       BhB31  be  lawftil  for  any  husband  to  present  a  petition  to 
^         the  said  Court,  praying  that  his  marriage  may  be  dis- 
FoBBTEB     solved,  on  the  ground  that  his  wife  has  since  the  ode- 
^^Md**     Oration  thereof  been  guilty  of  adultery/'    Primfi  facie, 
BvBBioaB.    therefore,  the  petitioner  and  respondent  being  Brituh 
subjects  and  being  lawfully  married,   although  in  a 
country  which  for  this  purpose  must  be  taken  to  be  a 
foreign  country,  the  husband  had  a  right  to  go  to  the 
Court  and  pray  that  the  marriage  should  be  dissolved. 
The  objection  then  arises  that  the  marriage  is  one 
which  is  not  within  the  jurisdiction  of  the  Court.     That 
must  depend  upon  questions  of  fact  to  be  determined 
somewhere ;  and  it  seems  to  me  that  the  Judge  Ordinary 
has  a  general  jurisdiction  to  inquire  into  and  determine 
those  that  may  be  raised  as  to  the  place  where,  or  the 
circumstances  under  which,  the  marriage  took  place; 
fmd  supposing  he  came  to  a  wrong  decision,  I  think  it 
would  be  a  ground  for  appeal  rather  than  for  prohi- 
bition.    It  is  not,  however,  necessary  to  determine  that 
xnatter. 

Crohpton  J.  I  feel  great  difficulty  as  to  the  question 
whether  this  marriage  is  within  the  Act  of  Parliament 
relating  to  divorce  and  matrimonial  causes ;  and  agree 
in  deciding  the  case  on  the  narrower  ground. 

The  applicant  having  had  costs  awarded  against  him 
under  stat,  20  &  21  Vict  c.  85.  $.  34.,  and  being  an 
adulterer,  has  no  locus  standi  to  complain  of  the  dis- 
solution of  the  marriage ;  the  only  suggestion  is,  that 
he  is  aggrieved  because  he  is  ordered  to  pay  costs. 
But  they  are  independent  of  the  dissolution  of  the 
marriage.  Sect.  84  gives  the  Court  discretion  to  order 
all  the  costs  of  the  proceedings  to  be  paid  by  the  adul- 
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1863.       incline  to  think  that,  if  there  were  a  dear  excess  of  joris- 

5^  diction  by  that  Court,  we  conld  do  so,  notwithstanding 

FoBnn      |.|jg  jjjgj^  dignity  of  the  persons  who  constitute  it.     Bu^ 

^^"T"      on  the  other  hand,  the  power  of  appeal  to  the  House 

BsEuoos.     of  Lords  makes  me  doubt,  because  it  is  argued  that  if 

prohibition  lies  to  the  inferior  it  would  lie  also  to  tiifl 

appellate  Court. 

The  other  question  is  as  difficult  a  question  as  can  be 
raised;  viz.,  whether  this  marriage  comes  within  stat. 
20  &  21  Vict  e.  85.  s.  27.,  which  enacts,  ''It  shaU  be 
lawful  for  any  husband  to  present  a  petition  to  the  said 
Court,  praying  that  his  marriage  may  be  dissolyed.'' 
Suppose  thecase  of  a  foreign  husband,  domiciled  abroad, 
praying  that  a  foreign  marriage  may  be  dissolved,  whe- 
ther the  Court  for  IKvoroe  and  Matrimonial  Causes 
would  have  jurisdiction  over  that  suit  is  a  question  of 
very  great  doubt,  and  whidi  we  have  not  to  decide. 
Then  is  it  a  question  which,  when  it  arises  before  them, 
the  Court  for  Divorce  and  Matrimonial  Causes  has  juris- 
diction to  dedde,  subject  to  appeal  to  the  House  of  Lords  ? 
At  present  the  impression  on  my  mind  is,  that  I  agree 
with  my  brothers  Wightman  and  Crampton  in  thinking 
that  it  would  not  be  an  excess  of  jurisdiction  in  that 
Court  to  dedde  that  question*  The  point,  however,  has 
not  been  fully  argued  because  it  is  not  necessary  to 
dedde  it. 

I  now  oome  to  the  ground  upon  which  I  agree  with 
the  Lord  Chief  Justice  and  my  brothers  Wightman  and 
Cromptan  in  thinking  that  this  rule  should  be  discharged. 
Prohibition  is  granted  for  two  reasons,  as  is  said  in  Com* 
Dig.  Inhibition  (C,)  (not  by  Chief  Baron  CamynM,  but 
in  a  paragraph  between  brackets  whidi  has  been  intro- 
duced by  one  of  his  editors,  and  which  I  think  is  cor- 
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Ted) :  '*  In  prohibitioii^  are,  Ist,  contempt  of  the  Crown, 

^nd,  2dl7,  a  damage  to  the  party/'    If  we  see  a  oon- 

'^cmpt  of  the  Crown,  that  is  a  case  in  which  we  ought  to 

m^terfere.    A  stranger  has  in  general  no  right  to  require 

<'Qr  interference ;  hut  if  he  shews  that  he  is  aggrieved 

^ud  has  sustained  damage,  then,  ex  debito  justitiae,  as 

ui  any  other  suit,  he  has  a  right  to  our  opinion  upon 

'^Ke  question.     The  distinction  has  not  been  very  dis* 

^^inc&j  taken  in  any  of  the  previous  cases ;  but  it  seems 

"^o  me  to  be  well  founded  on  common  sense ;  and  there 

o>ui  be  no  doubt  that  it  is  far  better,  as  a  matter  of  dis- 

d'etion,  that  this  question  should  be  disposed  of  by  a 

Court  of  appeal  than  raised  in  this  Court  by  prohibition. 

*X*Ii.cn  is  the -applicant,  the  co-respondent,  in  any  sense 

^  party  aggrieved  by  an  excess  of  jurisdiction,  assuming 

"^li.^  proceedings  to  dissolve  the  marriage  to  be  such  ?  He 

b«aaB  no  interest  in  the  question  whether  the  marriage  is 

'^o    stand  or  not.    It  was  argued  that  he  is  not  liable  to 

^ckvnages  in  the  present  case,  because  he  had  been  joined 

^^^    co-respondent  in  the  petition  which  claimed  a  dis- 

^^^^ntion  of  the  marriage,  and  that  if  the  marriage  was 

**^^>t  to  be  dissolved  he  was  not  liable  to  pay  damages.     I 

^^^  not  concur  in  that  construction  of  sect.  83.     I  think 

*^at  under  sect.  29,  although  the  Court  on  hearing  any 

^^^^onterchai^  against  the  petitioner  should  conclude 

*^t  the  marriage  ought  not  to  be  dissolved,  the  co-re- 

^X^ndent  who  had  been  convicted  of  adultery  would  have 

^o  right  to  get  free  from  damages  on  that  ground.     But 

'Whether  that  be  the  right  construction  of  the  statute  or 

^ot,  the  matter  is  within  the  jurisdiction  of  the  Court  for 

^Divorce  and  Matrimonial  Causes,  and  consequently  not 

ground  for  prohibition.     It  is  further  said  that  the 

Court  for  Divorce  and  Matrimonial  Causes  has  awarded 


1863. 


Re 

FORBTXR 

V. 
FOKSTKR 

and 

BSKRIOOS. 


204 


TRINITY  TERM. 


1863. 


Re 
F0B8TBB 

T. 
FOB8TKK 

and 
Bberiooi. 


that  the  co-respondent  should  pay  all  the  costs  of  the  pro- 
ceedings^ and^  consequently^  has  included  the  costs  of  that 
part  of  them  which  was  incidental  to  the  dissolution  of  the 
marriage  and  to  the  attempting  to  raise  the  question  in 
that  Court ;  and  it  is  argued  that  if  the  Court  had  no  right 
to  dissolve  the  marriagCi  it  had  no  right  to  order  these 
costs.  But  sect.  34  enacts^  "  Wherever  in  any  petition 
presented  by  a  husband  the  alleged  adulterer  shall  have 
been  made  a  co-respondent,  and  the  adultery  shall  have 
been  established,  it  shall  be  lawful  for  the  Court  to 
order  the  adulterer  to  pay  the  whole  or  any  part  of 
the  costs  of  the  proceedings.''  This  says  in  words,  and 
must  have  been  intended  to  have  the  meaning,  that  if, 
in  the  course  of  a  petition,  it  appears  that  the  co-respon- 
dent was  the  adulterer,  then  whether  the  petition  for 
the  dissolution  of  the  marriage  were  granted,  or  whether 
for  some  reason  it  were  dismissed,  the  Court  should 
have  the  power  to  order  all  or  part  of  the  costs  to  be 
paid  by  him.  As  a  rule  of  practice  it  may  be  discreet 
not  to  order  the  costs  to  be  paid  by  the  adulterer  if  the 
petition  is  dismissed ;  but  the  Court  has  jurisdiction  to 
order  them;  and  therefore  on  that  narrow  ground  I 
think  this  rule  ought  to  be  discharged. 

On  the  other  points,  which  were  not  fiilly  argued,  I 
desire  what  I  have  said  to  be  considered  as  dicta  partly 
obiter. 

Rule  discharged,  with  costs. 
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The  Queen  against  Jaues  Taylor  Ingham,     Thursday, 

Esquire,  and  Williamson.  

Metropolis 
Local  Manage- 
,  -Part  of  Uie  pariah  of  A.  was  comprised  in  the  F,  and  K  sewerage  ment  Act, 
^utricC,  oonstitiited   by  the  Metropolitan  Commissioners  of  Sewers   18  #19  Vict, 
wider  aUt.  11  &  12  Vid.  e.  112.,  whose  powers  expired  upon  the  passing  o.  120.  s.  18. 
or  The  Metzopolis  Local  Management  Act.  18  &  19  Vict.  c.  120.    The  Parish  without 
wliole  of  the  parish  is  without  the  limits  of  the  Metropolis,  as  defined  the  metropolis. 
K>7   the  latter  statute.     By  sect.  181,  all  debts  and  liabilities  of  the   Rate  for 
'^'werage  districts  under  the  Metropolitan  Commissioners  of  Sewers  are  paying  debt 
eontiiiiMd,  and  the  sums  required  for  payment  thereof  are  to  be  raised  incurred  under 
l>7  the  Metropolitan  Board  of  Works  in  those  districts  "  in  like  manner    The  Metropo- 
^^    the  expenses  of  such  Board  in  the  execution  of  this  Act ;"  and  in   Utan  Sewers 
^^^■e  an  J  district  is  wholly  or  in  part  without  the  limits  of  the  Metropolis,   Act,  11^12 
*^  defined  by  the  Act,  the  Metropolitan  Board  are  to  issue  precepts  to    Vict.  c.  112. 
^^«  OTei seers  of  the  parish  in  which  any  part  without  those  limits  is 
^"^vnprised,  requiring  payment  of  the  necessazy  sums.   At  the  expiration 
o^  stmt.  11  &  12  Vtct.  c.  112.,  a  sum  was  chargeable  upon  the  rates 
f^^thoriaed  to  be  leried  in  the  F.  and  H.  sewerage  district ;  and  the 
^Metropolitan  Board  of  Works  issued  their  precept  to  the  OTereeers  of 
^^     Jto  pay  a  spedfled  sum,  which  they  chained  upon  that  part  of  the 
■^-Bh  which  nad  been  included  in  that  district  "for  demtying  the 
nses  of  the  said  Board  in  the  execution  of  the  said  Act,"  and  which 
had  assessed  upon  that  part  of  the  parish  "for  such  purpose.* 


"***^    "Works  for  the  purposes  of  the  said  Act"    frpon  an  application  to  a 
ij"^Ki«trate  to  issue  his  warrant  to  enforce  payment  of  the  rate:  Held, 
T^^*^  the  rate  was  bad  on  the  fiue  of  it,  as  being  for  a  purpose  for  which 
-'^^^    lietropolitan  Board  had  no  power  to  make  it 

J^  ^  Easter  Term,   Raymond  obtained  a  rule   calling 

upon  James  Taylor  Ingham,  Esq.,  one  of  the  Police 

'^^^ligistrates  of  the   Metropolis,  and  John  fVilliamson, 

ratepayer  of  the  parish  of  Acton,  in  the  county  of 

'^^^iddlesex,  to  shew  cause  why  the  magistrate  should  not 

^^ae  warrants  to  enforce  payment  by  John  fVilliamson 

^^^two  rates  made  respectively  on  the  12th  August,  1858, 

^^d  the  21st  March,  1861,  by  William  Buxtim  Head,  a 

person  appointed  by  the  Metropolitan  Board  of  Works 

>:uider  The  Metropolis  Local  Management  Act,  18  &  19 
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1868.  Vict.  c.  120.,  to  levy  in  part  of  the  pariah  of  Adan  two 
The  Queen  several  sums  of  462/.  9«.  8d  and  297/.  19«.  9cf.,  which 
Ingham,  were  required  by  the  Board  for  the  purposes  of  that  Act ; 
and  which  the  overseers  of  the  poor  of  that  parish  were 
required  by  two  precepts  of  the  Board,  respectively  made 
on  the  13th  March,  1857,  and  the  15th  January,  1858, 
and  duly  served  on  them,  to  pay,  and  which  the  over- 
seers had  made  default  in  paying. 

The  Metropolitan  Commissioners  of  Sewers,  under 
the  powers  conferred  upon  them  by  stat.  11  &  12  VieL 
c.  112.  made  an  order  dajbed  the  29th  March,  1840, 
whereby  they  constituted  a  separate  sewerage  district 
called  the  Fulham  and  Hammersmith  Sewerage  District, 
whidi  district  comprised  parts  of  the  parishes  of  Fulham 
and  Hammersmith,  and  also  the  parish  of  ChisuAeh,  and 
parts  of  the  parishes  of  Acton,  WUksden  and  Ealing, 
and  this  district  then  became  and  continued  to  be,  until 
the  expiration  of  the  powers  of  those  Commissioners, 
one  of  the  sewerage  districts  within  the-  limits  of  the 
Metropolitan  Commissioners  of  Sewers,  and  rates  were 
from  time  to  time  made  and  levied  by  them  upon  the 
Fulham  and  Hammersmith  district. 

In  1855  upon  the  passing  of  The  Metropolis  Local 
Management  Act,  18  &  19  Vict.  c.  120.  the  powers  of 
the  Metropolitan  Commissioners  of  Sewers  expired.  The 
whole  of  the  parish  oi  Acton  is  excluded  from  the  Metro- 
polis as  defined  by  that  Act. 

From  the  time  of  the  passing  of  stat.  11  &  12  Vki. 
c.  112.  until  the  expiration  of  the  powers  of  the  Metro- 
politan Commissioners  of  Sewers,  the  Metropolitan  Com- 
mission of  Sewers  comprised  several  separate  sewerage 
districts,  each  of  which  contained  and  consisted  of  several 
distinct  parishes  and  parts  of  parishes  and  places,  and 
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the  CommiBsioneny  by  Tirtue  of  stats.  11  &  12  Vici.        1868. 
*.  112.  and  16  &  17  Vict.  c.  125.,  borrowed  in  1854     The  Qunii 
'the  snm  of  200,000/.  npon  the  security  of  the  district      ii,aI[AM. 
sates  in  and  for  the  separate  sewerage  districts  within 
"Che  limits  of  their  Commission.    And  that  sum  was,  at 
tiie  determination  or  expiration  of  stat.  11  &  12  Vict. 
c  112.y  a  charge  on  and  payable  out  of  the  rates  auth- 
orued  to  be  levied  thereunder.    And  the  part  of  the 
jMurish  of  Acton  in  question  was  a  part  of  the  Fulham 
d  HoMmersmith  Sewerage  District,  in  which  such 
.^es  would  have  been  authorized  to  be  levied  in  case 
that  Act  had  continued  in  force. 

Trior  to  the  passing  of  The  Metropolis  Local  Man- 
agement Act,  and  whilst  this  part  of  the  parish  of 
A.cttm  oohtinued  to  be  and  formed  part  of  the  Fulham 
az&d  Hammersmith  Sewerage  District,  there  was  expended 
by  the  Commissioners  for  local  drainage  in  the  parishes 
a^^d  parts  of  parishes  comprised  in  that  District  the 
vam  of  28,111/.  9s.  Id.,  part  of  the  sum  of  200,000/. 
riie  Metropolitan  Board  of  Works  apportioned  that 
^^un   among  the  parishes  comprised   in  that  district 
^^^^^rding  to  the  rateable  value  of  property  in  those 
^*^*iahes  respectively,  and  by  that  apportionment  the  sum 
^^  ai36/.  7s.  5i,  parcel  of  the  sum  of  28,111/.  9*.  Id., 
^*    apportioned  to  and  charged  upon  the  part  of  the 
*^^*i«h  of  Acton  which  had  been  comprised  within  the 
^^Anffi  and  Hammersmith  Sewerage  District. 

On  the  13th  March,  1857,  the  Metropolitan  Board  of 
^orks  issued  the  following  precept  imder  their  seal, 
^^^uiring  payment  of  the  sum  of  462/.  9*.  Sd. 

^*  To  the  overseers  of  the  parish  of  Acton  in  the  county 
^^  Middlesex. 


\ 
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1863.  "By  virtue  of  an  Act  fee.  [18  &  19  Viet.  e.  12a] 

The  QuEEH  "  The  Metropolitan  Board  of  Works  do  issue  this  their 
Ihqhim.  pi*ecept  under  their  common  seal  to  you  the  said  over- 
seers and  do  hereby  require  you  to  pay  to  the  Bank  oiEng* 
land,  &c.;  on  or  before  the  30th  May  now  next  ensuing, 
the  sum  of  462/.  9«.  M.,  being  the  sum  which  ought,  in 
the  judgment  of  the  said  Board  to  be  charged  upon  that 
part  of  the  parish  of  Acton  which  was  at  and  immediatdy 
before  the  expiration  and  determination  of  The  Metro- 
politan Sewers  Act,  1848,  included  in  the  Fulham  and 
Hammersmith  separate  Sewerage  District,  for  defraying 
the  expenses  of  the  said  Board  in  the  execution  of  the 
said  Act,  and  which  they  the  said  Board  did,  on  the  8rd 
March,  1857,  ascertain  and  assess  upon  the  said  part 
of  the  said  parish,  for  such  purpose,  under  and  in  pur- 
suance of  the  said  Act  in  that  behalf.  Dated  this  18th 
March,  1857.  By  order  of  the  Board.  E.  H.  fFoobyeh, 
Clerk  of  the  Board.'' 

On  the  15th  January,  1858,  a  similar  precept  was 
issued  to  the  same  overseers,  requiring  payment  of  the 
sum  of  297/.  Ids.  9d.  which  the  Board  had,  on  the 
8th  January  preceding,  assessed  upon  that  part  of  the 
parish. 

These  precepts  were  duly  served  upon  the  overseers 
of  Acton;  and,  they  not  having  paid  them  in  the 
manner  directed,  the  Board  appointed  W.  B,  Head 
to  levy  the  same.  On  the  12th  August,  1858,  he 
made  a  rate  on  that  part  of  the  parish  of  Aeton  for 
levying  the  sum  of  462£  9*.  8rf.,  in  which  rate  John 
Williamson,  who  was  an  inhabitant  of  it,  was  assessed 
in  the  sum  of  \4s.  The  heading  of  the  rate  was  as  fol- 
lows :  '*  An  assessment  this  12th  day  of  August,  1858, 
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under  and  by  virtue  of*  stat.  18  &  19  Fid.  c.  120.,        1868. 

"after  the  rate  of  1*.  in  the  pound  upon  the  net  annual     The  Qussy 

Talue  of  the  property  by  law  rateable  to  the  relief  of  the       i^qh^^ 

poor  within  that  part  of  the  parish  of  Acton,  in  the  county 

oi  Middlesex,  whidi  was,  at  and  immediately  before  the 

determination  and  expiration  of  The  Metropolis  Sewers 

Act,  1848,  included  in  the  Fulham  and  Hammersmith 

separate  Sewerage  District,  except  so  far  as  regards  lands 

in  the  said  part  of  the  said   parish  used    as  arable^ 

meadow,  or  pasture  groimd  only,  fee.,  for  levying  on 

thesaid  part  of  the  said  parish  of  Actoriy  the  sum  of  462/. 

^  8i,  required  by  the  Metropolitan  Board  of  Works, 

for  the  purposes  of  the  said  Act,  for  the  year  ending  the 

Sht  December,  1856,  by  me,  William  Buxton  Head,  of 

4c.,  being  the  person  duly  appointed  by  the  said  Board 

'^der  the  {urovisions  of  the  said  Act  to  levy  the  money 

^  required  by  them  as  aforesaid;   which  amount  the 

^^erseers  of  the  poor  of  the  said  parish  of  Acton  were 

'Quired  by  a  precept  of  the  said  Board,  made  on  the  13th 

'^'^Tch,  1857,  and  directed  to  and  duly  served  on  the 

*^d  overseers  pursuant  to  the  provisions  of  the  said  Act, 

pav  within  the  time  and   in   the  manner  therein 
I* 
^^ited,  and  which  amount  the  said  overseers  had  before 

^^  appointment  of  me  as  aforesaid  by  the  said  Board 

^^de  default  in  paying  as  required  by  the  said  precept/' 

^^ajrment  of  the  rate  and  of  the  sum  of  145.  was 

^^ly  demanded  and  refused  by  WilKamson,  more  than 

^^  months  before  the  10th  December,  1861,  and  more 

^«n  six  months  before  the  application  for  a  summons 

^'^ainst  him  for  the  non-payment  thereof,  and  more  than 

^^^-X  months  before  any  proceedings  were  taken  to  enforce 

^^yment 

On  the  21st  March,  1861,  Head  made  another  rate 

VOL.  rr.  p  B.  &  s. 
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1863.       on  the  same  part  of  the  parish  of  Acton  for  levying  in 
The  QusKN    and  upon  it  the  sum  of  2971  19*.  9rf.,  which  rate  was 
Ingham,      founded  upon  the  precept  of  the  I5th  January,  1858, 
and  the  non-payment  by  the  OTcrseers  of  the  sum 
mentioned  in  it     The  heading  of  this  rate,  in  which 
Williamson  was  assessed  in  the  sum  of  8«.,  was  similar 
to  the  other.     Payment  of  this  rate  was  duly  demanded 
from  him,  and  refused,  within  six  months  before  the 
application  for  the  summons  on  the  10th  December^  1861. 
Williamson  did  not  appeal  against  either  of  these  rates. 
On  the  10th  December ,  1861,  two  summonses  were  taken 
out  against  him  for  non-payment  of  the  above  sums,  and 
on  the  hearing  on  the  24th  December^  1861»  the  magis- 
trate declined  to  issue  a  distress  warrant  for  enforcing 
payment  of  either  of  the  rates. 

By  The  Metropolis  Local  Management  Act,  18  &  19 
Vict  c.  120.,  sect.  181:  '^Notwithstanding  the  deter- 
mination or  expiration  of  the  said  Act  of  11  &  12 
Vict.  c.  112.,  *'all  mortgages,  annuities,  securities,  and 
other  debts  and  liabilities  which  at  or  immediately  before 
such  determination  or  expiration  may  be  a  charge  on  or 
payable  out  of  all  or  any  of  the  rates  authorized  to  be 
levied  thereunder  shall  continue  in  full  force,  and  be  a 
charge  on  the  districts  or  parts  in  which  such  rates  would 
have  been  authorized  to  be  levied  in  case  such  Act  had 
continued  in  force,  &c. ;  and  the  sums  from  time  to  time 
becoming  payable  under  or  required  for  payment  of  the 
said  mortgages,  annuities,  securities,  debts  and  liabilities 
shall  be  raised  by  the  Metropolitan  Board  of  Works  in 
such  districts  or  parts  in  like  manner  as  the  expenses  of 
such  Board  in  the  execution  of  this  Act ;  and  in  case  any 
such  district  or  part  be  wholly  or  in  part  without  the 
limits  of  the  metropolis,  as  defined  by  this  Act,  the  said 
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1S63.       purposes    of    the    said    Act/'    are    bad.      AocordiD| 

The  QuEKN    ^  ^^^  heading   the  Metropolitan  Board    might  nsc 

Inch  \m      *^®  money  for  the  general  purposes  of  the  Act.    Th< 

rate   made   for  paying  existing  liabilities  under  sect 

181    ought    to  be    a    special    rate.      [He  was   then 

stopped.] 

'Maymond,  contra. — The  Metropolitan  Board  can  only 
legally  raise  money  for  paying  existing  debts  and 
liabilities  on  the  part  of  the  parish  of  Acton  specified 
in  the  precept,  and  the  inhabitants  of  that  part  knon 
that  the  rate  can  be  made  only  in  respect  of  those 
debts  and  liabilities.  The  Court  are  asked  to  assume 
that,  because  the  words  of  the  precept  and  form  oi 
the  rate  are  general,  the  Metropolitan  Board  will  act 
illegally  in  the  application  of  the  money  raised  by  the 
rate.  Sect.  161  of  stat.  18  &  19  Fict  c.  120.  men- 
tions a  separate  rate  "  for  defraying  other  expenses  of 
executing  this  Act,''  and  sect  170,  which  is  repealed 
by  The  Metropolis  Management  Amendment  Act,  1862, 
25  &  26  J^ct  c.  102.  *.  5.,  empowered  the  Metro- 
politan Board  to  assess  the  sums  ^'for  defraying  the 
expenses  of  the  said  Board  in  the  execution  of  this 
Act."  The  general  expressions  in  sect.  170  would  include 
the  debts  incurred  by  the  Metropolitan  Commissioners 
of  Sewers.  These  existing  liabilities  are  in  part  charged 
on  parishes  within  the  district  of  The  Metropolis  Local 
Management  Act;  and  sect.  181  directs  that  the  suras 
required  for  payment  of  them  shall  be  raised  "  in  like 
manner  as  the  expenses  of  such  Board  in  the  execn- 
tion  of  this  Act,"  thereby  incorporating  sect.  168. 
The  form  of  precept  given  in  stat.  25  &  26  Vict, 
c,  102.,  Schedule  C,  would  include  these  chaises. 
[Blackburn  J.     I  do  not   see   anything  in  that  form 
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applicable  to  sect.  181  of  stat  18  &  19  Vict.  c.  120.        i8G3. 
Lush  referred  to  sect.  8  of  stat.  25  &  26  Vict  c.  102.]     j.^^  Qvm 
If  the  rate  is  not  bad  upon  the  face  of  it^  or  if  the 
money  received  under  it  is  applied  to  an  improper 
porpose,  there  is  an   appeal  under  sect.  161  of  stat. 
18&19  Victc.  120. 

CocKBUBN  C.  J.   I  am  of  opinion  that  this  rule  should 

be  discharged.     Sects.  180  and  181  of  The  Metropolis 

lK)cal  Management  Act,  18  &  19  Vict  c.  120.,  keep  alive 

dl  the  existing  debts  and  liabilities  of  parishes ;  sect.  181 

inaking  special  provision  for  the  pajrment  of  the  debts 

^d  Uabilities  incurred  by  the  Metropolitan  Comuiis* 

sioners  of  Sewers.     Looking  at  the  whole  scheme  of 

the  Act,  we  find  that  various  duties  are  imposed  on  the 

^letropolitau  Board,  and  powers  are  given  adequate  to 

&e  dischai^  of  those  duties,  and  for  levying  the  expenses 

i^eoessarily  incident  to  the  performance  of  them.    In  the 

1  T^Oth  and  succeeding  sections,  down  to  the  1 79th,  means 

une  provided  for  defraying  the  expenses  of  the  Metropo- 

Kt«wi  Board  in  the  execution  of  the  Act :  and  the  Legis- 

l^^xire  have  pointed  out  that  the  expenses  incurred  in  the 

c^L^cution  of  the  Act  are  the  expenses  incurred  in  the  per- 

fcurmance  of  those.duties  which  are  vested  in  the  Board  by 

^■^^  earUer  parts  of  the  statute.     When  we  come  to  the 

^J-sxuses  as  to  existing  liabilities,  not  incurred  in  respect 

^^    anything  done  by  the  Board  in  the  execution  of  the 

"^  ^^t,  the  statute,  in  sect.  1 81,  relating  to  the  liabilities  of 

*^^  Metropolitan  Commissioners  of  Sewers,  enacts  that 

*-^  ^  necessary  sums  shall  be  raised  by  the  Metropolitan 

^^^^ard  of  Works   "in  like  manner  as  the  expenses  of 

^"^^ch  Board  in  the  execution  of  this  Act/'     The  Legis- 

^^^ure  therefore  makes  a  distinction  between  the  sums 
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1863.  to  be  raised  for  the  expenses  incurred  in  the  execution 
The  QuBiH  ^f  t^®  -^^  *^^  those  to  be  raised  for  the  discharge  of 
Ihohajc.  existing  liabilities,  although  both  are  to  be  raised  in  the 
same  manner.  And  it  is  essential  to  maintain  that  dis- 
tinction ;  for  if  a  general  form  of  rate  were  allowed  to 
be  employed  in  the  case  of  a  rate  levied  to  defray 
special  as  well  as  general  expenses,  an  inhabitant  rate- 
payer in  an  outlying  parish,  who  was  liable  only  in 
respect  of  existing  debts  and  liabilities,  would  be  called 
upon  to  pay  a  rate  without  knowing  whether  it  was 
levied  for  special  purposes  or  for  the  expenses  of  carrying 
the  Act  into  execution,  the  general  provisions  of  which 
extend  not  to  him.  The  magistrate  therefore  was  right 
in  refusing  to  grant  warrants  to  enforce  payment  of  the 
sums  in  question. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  The 
parishioners  of  Acton  are  only  liable  for  the  payment  of 
money  assessed  upon  them  by  a  rate  made  for  the 
particular  and  limited  purposes  specified  in  stat  19  &  20 
Vict,  c.  120.  s.  181.  But  the  terms  of  these  precepts 
and  the  form  of  these  rates  are  such  that  the  money 
levied  by  them  would  be  applicable  to  other  and  different 
purposes,  and  therefore  purposes  for  which  the  Act  does 
not  make  the  parishioners  in  question  liable.  It  is  said 
that  this  general  form  may  be  supported  because  it 
includes  purposes  for  which  the  parishioners  are  liable; 
but  they  have  a  right  to  know  that  the  rate  which  they 
are  called  upon  to  pay  is  levied  only  for  purposes  to 
which  they  are  liable. 

Blackburn   J.      I  also  am  of  the  same  opinion. 
Under  the  170th  and  following  sections  of  The  Metro- 
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Wednesdaf/t 
June  drd. 

Union  of 
parishes  for 
purposes  of 
settlement. 
Contribution 
to  common 
fund, 
4  ^  6  FT.  4. 
e,7e,s,33, 
U^^JbVicU 
e,  56.  s,  9. 
fower  of 
auditor, 
7  #8  Vict. 
c,  101. 


The  Queen  against  Calthrop. 

The  ^ardians  of  a  Union  formed  under  stat  4&  bW,4,  c  76.  had 
agreed,  in  pursuance  of  sect.  33,  that  for  the  puiposes  of  settlement  the 
Darishes  should  be  considered  as  one  parish.  Aner  the  passmg  of  stat. 
24  &  25  Vict,  c,  55.,  which  by  sect.  9  enacts  that  the  parishes  comprised 
in  any  Union  formed  under  stat  4  &  5  FT.  4.  c.  76.  shall  contribute  to 
the  common  fund  thereof  in  proportion  to  the  annual  rateable  value  of 
the  lands  &c.  assessable  to  the  relief  of  the  poor,  and  in  no  other  manner, 
the  poor  law  auditor  allowed  accotmts  of  me  Union,  in  which  the  pro- 
portion of  the  contributions  to  be  paid  by  each  parish  to  the  common 
fund  was  ascertained  in  the  manner  proyided  by  stat^  4  &  5  fF.  4.  c.  76. 
On  motion  to  set  aside  the  allowance,  removed  by  certiorari  under 
stat.  7  &  8  Vict,  c.  101.  s.  35. :  Held, 

1.  That  stat  24  &  25  Vict,  c,  55.  s.  9.  applies  to  Unions  under  stat 
4  &  5  W,^c.  76.  8,  33.,  and  therefore  the  contributions  of  the  parishes 
ought  to  be  according  to  the  annual  rateable  value  of  the  lands  &e. 

2.  That  the  auditor  had  power  to  ascertain  and  assess  the  share  of  the 
common  charges  to  be  borne  by  the  parishes  in  the  Union. 

TN  Etister  Term^  Murray  obtained  a  rule  calling  upon 
Wales  Christopher  Hotson,  Esq.,  auditor  of  the  dis- 
trict comprising  the  Docking  Union,  in  the  county  of 
Norfolk,  to  shew  cause  why  the  allowance  by  him,  which 
had  been  removed  by  certiorari  in  pursuance  of  stat. 
7  &  8  Vict,  c,  101.  s.  35.,  in  the  accounts  of  that  Union 
for  the  half  year  ended  the  29th  September,  1862,  so 
far  as  the  same  related  to  the  apportionment  of  the 
common  charges  against  the  several  parishes  comprised 
in  that  Union,  should  not  be  set  aside,  and  those 
charges  apportioned  according  to  the  provisions  of  stat. 
24  &  25  Vict,  c,  55.;  or  why  the  allowance  of  the 
accounts,  so  far  as  the  same  related  to  the  charge  or 
debit  of  1647.  4«.  2id.,  against  the  parish  of  Stanhoe,  aa 
the  contributory  share  of  that  parish  to  the  common 
charges,  should  not  be  set  aside,  and  that  charge  or 
debit  reduced  to  the  sum  of  91/.  11^.  SJrf.,  or  the  share 
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otherwise  ascertained  and   assessed  according  to  the        1863. 
provisions  of  the  statute.  The  Queen 

The  answer  of  the  auditor  recited  that  at  the  audit 
of  the   accounts   in   question    the  defendant^  a   rate 
payer  in  the  parish  of  Stanhoe,  In  the  Docking  Union^ 
objected   to   them  on  the  ground   that  the   common 
charges  were  therein  apportioned  amongst  and  charged 
upon  the  parishes  comprised  in  the  Union,  in  proportion 
to  the  annual  average  expense  incurred  by  each  parish 
for  the  relief  of  the  poor  belonging  thereto  for  the  three 
jears  ended  on  the  25  th  Marchj  18479  as  declared  by  an 
order  of  the  Poor  Law  Commissioners  bearing  date  the 
IDth  January,  1848;  and  that  those  parishes  were  in 
aod  by  such  accounts  made  to  contribute  to  the  com- 
mon fimd  of  the  Union  in  that  proportion,— contending 
that  the  common  charges  ought  to  have  been  appor- 
tioned amongst  and  charged  upon  the  parishes,  and  that 
tliey  ought  to  have  been  made  to  contribute  to  the  com- 
***on  fund  in  proportion  to  the  annual  rateable  value  of 
^**«  lands,  tenements  and  hereditaments  in  such  parishes 
*'^^pectively  assessable  by  the  laws  in  force  for  the  time 
^^itig  to  the  relief  of  the  poor,  in  accordance  with  stat. 
**^^  fie  25  Vict  c.  55.     It  proceeded  to  state  the  following 
^^^^ons  for  his  allowance  of  the  accounts :  "  that  the  items 
^^^*^ning  the  said  common  charges  were  lawful  charges 
t^Oxi  the  common  fund  of  the  said  Union,  and  were  appor- 
^^ed  amongst  and  charged  upon  the  several  parishes  com- 
*^^^ed  therein ;  and  the  said  several  parishes  were  made  to 
^^^tribute  to  the  common  fund  thereof  in  the  manner  and 
^^^pOTtion  aforesaid,  in  pursuance  of  and  in  accordance 
^th  an  order  of  the  guardians  of  the  said  Union  duly 
^^ci  lawfully  made  and  recorded;  and  that  in  or  about 
^h^  yej^.  1847,  by  an  agreement  in  writing  made  with 
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1863.       the  approbation  of  the  Poor  Law  Commiasioiiersy  signed 
The  QuKSH    hy  all  the  guardians  elected  by  the  parishes  forming 
Calthrop.    ^^^  ^^  Union^  and  afterwards  signed  and  sealed  by 
the  said  CommissionerSy  one  part  whereof  was  deposited 
with  the  said  Commissioners,  and  a  counterpart  whereof 
also  signed  by  the  said  guardians,  and  signed  and  sealed 
by  the  said  Commissioners,  was  deposited  with  the  derk 
of  the  peace  of  the  said  county  of  Norfolk,  and  by  him 
filed  with  the  records  of  the  said  county  in  pursuance 
of  and  accordance  with  an  Act''  &c  [4  &  5  fF.  4.  c  76.], 
^'the  said  guardians  agreed  for  and  on  behalf  of  the 
respective  parishes  forming  the  said  Union  that  for  the 
purpose  of  settiement  such  parishes  should  be  considered 
as  one  parish;  and,  from  the  perfecting  and  depositing 
of  the  said  agreement  in  conformity  with  the  provisions 
of  the  said  Act,  the  settlement  of  a  poor  person  in  any 
one  of  the  parishes  of  the  said  Union  has  been  oon« 
sidered  as  between  the  parties  a  settlement  in  the  said 
Union.     And  all  the  expenses  of  maintaining,  supporting 
and  relieving  the  poor  to  which  but  for  such  agreement 
any  of  the  said  parishes  would  have  been  liable,  and 
all  the  expenses  of  litigating  and  adjudging  the  settle- 
ment of  the  poor  in  any  of  such  parishes,  have  formed 
part  of  the  general  expenses  and  been  paid  out  of  the 
common  funds   of  the  said  Union,  and  such  general 
expenses  have  been  apportioned  amongst  and  charged 
upon  the  said  several  parishes.    And  the  said  several 
parishes  have  contributed  to  the  said  comimon  funds 
according  to  the  aforementioned  rate  or  proportion  which 
was  ascertained  and  fixed  by  the  said  Commissioners  as 
declared  by  their  said  order  of  the  19th  January,  1848^ 
in  pursuance  of  the  provisions  of  the  said  last  recited  Act 
for  the  purposes  of  the  said  agreement" 
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Stat4&5^4e.76.«.83.enacts:  ''That  in  any  Union        1863. 

already  formed  or  which  may  hereafter  be  formed  in  pur-    TheQuwiT 

roanoe  of  or  under  the  provisions  of  this  Act  it  shall  and    calthbop. 

may  be  lawful  for  the  guardians  elected  by  the  parishes 

forming  such  Union,  by  any  writing  under  the  hands  of 

all  such  guardians,  to  agree,  subject  to  the  approbation  of 

tile  said  Commissioners,  for  or  on  behalf  of  the  respective 

pirishes  forming  such  Union,  that  for  the  purposes  of 

settlement  such  pafishes  shall  be  considered  as  one 

parish ;  and  in  such  case  such  agreement,  having  been 

first  signed  by  the  said  guardians,  shall  be  signed  and 

sealed  by  the  said  Commissioners,  and  one  part  thereof 

sliall  be  deposited  with  the  said   Commissioners,  and 

a    counterpart  or  counterparts  thereof,  signed  by  the 

acdd  guardians,  and  signed  and  sealed  by  the  said 

Oommissioners,  deposited  with  the  derk  of  the  peace  of 

^^e  county,  riding,  division,  district,  or  liberty  in  which 

the  parishes  of  such  Union  shall  be  respectively  situate ; 

^^d  the  said  derk  of  the  peace  shall  and  is  hereby 

''Quired  upon  the  receipt  of  such  agreement,  or  counter- 

'^^^  or  counterparts  thereof,  to  file  the  same  with  the 

^^^^ids  of  such   county,  riding,   division,   district,    or 

*^^^rty;  and  from  and  after  the  depositing  of  the  same 

^■^    foresaid  the  said  agreement  shall  for  ever  there- 

^*^ir  be  binding  on  each  of  such  parishes,  and  shall  not 

^^   invoked  or  annulled ;  and  the  settlement  of  a  poor 

^^^"^on  in  any  one  of  the  parishes  of  such  Union  shall 

/^    considered,  as  between  such  parishes,  a  settlement 

^^    ^uch  Union,  and  the   expense  of  maintaining,  sup- 

^^'^^tiug,  and  relieving  every  such  poor  person,  and  all 

^Her  expenses  of  maintaining,  supporting^  and  relieving 

*^^  poor  to  which,  any  one  of  such  parishes  shall  be 

^^ble  after  the  depositing  of  such  agreement,  part  or 


220  TRINITY  TERM. 

1863.  oounterpart  as  aforesaid^  or  of  ascertaining^  litigating. 
The  QuKKir  ^^  adjudging  the  settlement  of  any  poor  person  in  any 
CALraROP.  ^^  ®^^^  parishes,  shall  form  part  of  the  general  expenses 
and  be  paid  out  of  the  commoi^  funds  of  such  Union : 
provided  always,  that  wherever  suqh  agreement  is  entered 
into  as  aforesaid  the  rate  or  proportion  of  contribution 
to  such  common  funds  to  be  thereafter  paid  by  each  of 
the  parishes  of  such  Union  shall  be  ascertained  and 
fixed  in  like  manner  as  in  and  by 'this  Act  is  provided 
for  in  cases  where  any  union  of  parishes  is  made  or 
proposed  to  be  made  under  the  provisions  thereof,  and 
shall  not  be  subject  to  further  variation.^' 

24  &  25  Vict.  c.  55.  s.  9. :  "After  reciting  that  "it  is 
also  expedient  to  alter  the  mode  in  which  the  contribu- 
tions of  parishes  to  the  common  fund  of  the  Union  in 
which  they  are  comprised  are  now  calculated  :'^  enacts, 
"  That  after  the  25th  day  of  March  next  the  several 
parishes  comprised  in  any  Union  already  formed  or  here- 
after to  be  formed  imder  the  provisions  of  the  4  &  5  W.4e, 
c.  76.,  shall  contribute  to  the  common  fund  thereof,  in 
proportion  to  the  annual  rateable  value  of  the  lauds, 
tenements,  and  hereditaments  in  such  parishes  respec- 
tively assessable  by  the  laws  in  force  for  the  time  being 
to  the  relief  of  the  poor,  and  in  no  other  manner, 
whether  the  lands,  tenements,  and  hereditaments  shall 
be  actually  rated  or  not,  and  whether  the  rate  levied 
shall  be  collected  in  full  or  upon  any  composition: 
Provided  always,  that  nothing  herein  contained  shall 
alter  or  affect  the  Uability  of  any  parish  comprised  in 
any  such  Union  in  regard  to  any  charge  lawfully  created 
in  the  said  Union^  and  secured  upon  the  poor  rates  of  all 
or  any  of  the  parishes  comprised  therein  which  shall 
have  been  created  at  any  time  previous  to  the  said  25th 
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1868.  neral  Order  far  Accounts,  issued  by  the  Poor  Law  Com- 
Tbk  Qubbh  missianers  17th  March,  1847.  See  Consolidated  and  other 
Calthkop.  Orders  of  the  Poor  Law  Commissioners,  by  Glen,  4th  ed., 
p.  334;  General  Orders  of  the  Poor  Law  Commissioners, 
by  Lumley^  pp.  56, 57 ;  Arehb.  Poor  Law,  p.  120,  llth  ed. 
[They  cited  Reg.  v.  The  InhabitanU  ofChiddingsione(a) ; 
Waddington  v.  The  Guardians  of  The  Citg  of  London 
Union  (b),  reversed  in  Exchequer  Chamber  (c) ;  Hale, 
appt.  The  Guardians  of  The  Citg  of  London  Uman, 
respts.  (d)."] 

Thirdly.  As  to  that  part  of  the  role  which  asks  the 
Court  to  ascertain  and  assess  the  share  of  the  comnKm 
chaises  to  be  borne  by  the  parish  of  Stanhoe,  the  Court 
has  only  power  under  stat.  7  &  8  Viet.  c.  lOL  s.  85.  to 
inquire  into  and  decide  upon  the  reasons  stated  by  tiie 
auditor.  \^Price,  contra. — The  applicant  does  not  ask 
the  Court  to  interfere  with  the  past  aooountSy  but  only 
to  lay  down  the  principle  upon  which  future  aooonnts 
should  be  made  out] 

Price  and  Murray,  contrii. — First.  The  effect  of  the 
agreement  entered  into  in  1847,  under  stat.  4  &  5  fV,^ 
c.  76.  s.  33.,  is  merely  to  charge  the  common  fund  with 
the  cost  of  maintaining  the  poor  of  the  several  parishes 
in  addition  to  the  staff  charges ;  the  basis  of  it  being 
that  no  question  shall  be  raised  as  to  the  settlement  of 
paupers  in  the  Union,  the  proviso  declares  that  the 
principle  of  contribution  to  the  common  fund  shall  be 
the  same  as  in  other  cases.  The  words  of  stat.  24  &  25 
Vict,  c.  55.  s.  9.  are  large  enough  to  embrace  a  Union 
formed  under  the  former  Act.    By  its  interpretation 

(a)  2B.f8.  294.  (A)  E.  B,  f  R.  370. 

(c)  E,  B.  #  E,  391.  (d)  6  C.  B.  K  8.  86a 
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clause^  sect  109, ''  the  word  '  Union'  shall  be  construed       1863. 
to  indnde  any  number  of  parishes  united  for  any  pur-    The  Qdbbh 
pose  whatever  under  the  provisions  of  this  Act*'  kc,    caltheop 
and  the  word  ''Union''  in  stat.  24  &  25  Vict.  c.  55.  s.  9. 
ftbould  be  construed  in  the  same  sense.     [Cockbum  C.  J. 
Stat.  24  &  26  VkL  c.  56.  #.  9.,  applied  to  this  Union, 
will  alter  the  terms  of  the  union  agreed  upon  in  1847.] 
That  agreement  only  affected  the  mode  of  applying  the 
common  funds,  and  stat.  24  &  25  Vict.  c.  55.  s.  9.  only 
affects  the  mode  of  contributing  to  it. 

Secondly.     By  stat  7  &  8  Vict  c.  101.  #.  32.  the 

poor  law  auditor  has  power  ''to  examine,  audit,  allow,  or 

dinUow  of  accounts."    When  the  guardians  of  a  Union 

bflKTe  made  an  order  upon  the  overseers  of  a  parish  for 

oontributions,  under  stat.  2  &  8  Vict,  c.  84.  #.  1.,  a  rate- 

l>^jer  could  not  raise  the  {nresent  question  except  before 

^be  auditor,  nor  would  he  have  knowledge  of  the  objec- 

^^on  unta  the  audit    By  stat  7  &  8  Vict.  c.  101.  *.  38. 

**    ^liall  be  lawful  for  every  ratepayer  to  be  present  at 

^^  audit  of  the  accounts,  "and  to  make  any  objection 

^^  ^ny  such  accounts  before  such  auditor.''     [Cockbum 

^   3".     Suppose  the  terms  of  the  agreement  which  was 

"^^  \im&  of  the  Union  were  violated,  there  must  be  some 

-^l^eal  from  the  guardians.]     When  a  ratepayer  objects 

^^t;  a  pauper  is  charged  to  his  parish  by  mistake,  it 

^^Xild  be  the  duty  of  the  auditor  to  see  whether  the 

'^^ige  was  correct    The  principle  of  the  decision  in 

'■^*^^.  V.  The  Inhabitants  of  Chiddingstone  (a)  is  in  favour 

^^  the  applicant 

CocKBiTRN  C.  J.  The  question  is  whether  sect.  9  of 
^^t  24  &  25  VicL  c.  55.  applies  to  the  case  of  a  Union 
^  which  the  parishes  have  agreed,  under  stat.  4  &  5 

(a)  2B.^8.  294. 
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1863.  W.  4  c.  76.  8.  33.,  to  be  considered  as  one  pariah  for  the 
The  QiTEEir  purposes  of  settlement  I  am  of  opinion  that  it  does. 
Calthbop.  The  words  of  sect.  9  of  stat.  24  &  25  Vict.  c.  55.  are 
general,  and  make  no  distinction  between  Unions  formed 
by  the  Poor  Law  Board  under  sect.  26  of  stat  4  &  5 
W,  4  c,  76.  and  Unions  which,  having  been  constituted 
under  that  section,  are  brought  within  sect  33  by  the 
agreement  of  the  guardians  of  the  parishes.  [His 
Lordship  read  the  recital  of  sect  9  of  stat.  24  &  25 
VicL  c.  55.  8.  9.]  It  is  true  that  the  effect  of  holding 
that  it  applies  to  the  latter  class  of  Unions  will  be  to 
alter  in  a  material  particular  the  terms  on  which  the 
parishes  forming  the  Union  agreed  that  for  the  pur- 
pose of  settlement  they  should  be  considered  as  one 
parish.  I  feel  the  force  of  that  argument;  because 
it  is  a  hardship  upon  those  parishes  which  have  agreed 
to  unite  themselves  upon  the  basis  of  certain  proportions 
in  which  the  common  fund  for  the  relief  of  the  poor 
within  the  Union  should  be  raised ;  and  I  strongly 
suspect  that  the  case  of  these  Unions  was  overlooked 
by  the  Legislature  when  stat.  24  &  25  Vict  c.  55. 
was  passed.  But  that  is  a  matter  of  speculation.  If 
the  language  of  an  enactment  is  doubtful,  we  may  look 
to  the  inconvenience  and  hardship  arising  from  a  par- 
ticular construction  of  it ;  but  when  its  terms  are 
positive  we  are  not  to  speculate  upon  the  intention  of 
the  Legislature,  nor  to  vary  the  effect  to  be  given  to  their 
enactment  by  reference  to  what  we  consider  abstract 
justice.  The  language  of  stat.  24  &  25  Vict,  c  55.  $,  9. 
is  positive.  [His  Lordship  read  it.]  It  says  that  the 
several  parishes  comprised  in  one  Union  shall  contribute 
to  the  common  fund  of  the  Union  in  a  certain  manner. 
The  Unions  as  to  which  community  for  the  purposes 
of  settlement  has  been  superadded  to  the  other  purposes 
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The  QuKCH 
Calthrop. 


for  which  Unions  were  formed  under  sect.  26  of  stat        i863 

^  k  5  fF.  4.  c.  76.  have  a  common  fund.     It  is  true  that 

^hat  common  fimd  embraces  other  objects^  namely  the 

^^lief  of  the  poor,  beyond  those  to  which  the  common  fimd 

^>f  a  Union  constituted  under  sect.  26  is  applicable :  neyer- 

-tfidess  it  is  the  common  fund  of  the  Union.    Seeing  that 

^tat.  24  &  25  Vict.  c.  55.  #.  9.  works  injustice  on  the 

;farishes  in  these  Unions,  they  might  have  been  excepted 

:£oin  its  operation  if  they  had  applied  to  the  Legis- 

Xstare  at  the  time  of  the  passing  of  the  statute.     But 

^hqr  did  not ;  and  without  putting  a  strained  and  forced 

construction  upon  sect.  9,  which  it  is  not  our  province 

to  do,  we  cannot  say  that  an  enactment  which  applies 

to  the  common  fund  of  any  Union  without  distino- 

tkm  means  a  common  fund  for  certain  expenses  only. 

^e  auditor  has  proceeded  upon  the  assumption  that 

'Sot.  9  does  not  apply  to  this  Union.     In  that  respect  he 

^■^•^  wrong. 

^VTe  are  not  asked  to  reform  the  account  by  striking 
^^^^  the  particular  item.  That  point  is  waived ;  and  it 
^    ^%^ery  doubtful  whether  we  could  have  done"  so. 

IXLACKBiraN  J.   (The  only  other  Judge  p/esent)     The 
^in  question  is  whether  stat.  24  &  25  Vict.  c.  55.  s.  9. 
»'^lies  to  a  Union  the  parishes  in  which  have  acted  upon 
33  of  stat.  4  &  5  W.  4.  c.  76.     I  am  of  opinion 
^^=^^  it  does. 

^nder  sect  26  of  that  Act  unions  of  parishes  are  formed, 

^^^it  each  parish  is  chai^eable  with  its  own  poor.     By 

•■^^ct.  28  the  parishes  in  the  Union  shall  contribute  to  a 

^^ommon  fund  for  certain  enumerated  purposes, ''  and  for 

^^7  other  expense  to  be  incurred  for  the  common  use  or 

^t^efit  or  on  the  common  account  of  such  parishes,^' 

Vol.  IV.  Q  B.  &  s. 
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1S63.  according  to  the  general  average  expense  of  each  parish 
Tho  QuEBH  for  three  years,  ending  on  the  25th  March  preceding; 
Calthrop  ^^^  there  is  a  proviso  that  from  time  to  time  a  fresh 
average  may  be  ascertained  for  the  three  years  ending  on 
the  25th  March  next  preceding ;  and  the  parishes  shall 
contribute  to  the  common  bmi,  for  the  purposes  afore- 
said, in  the  proportions  which  the  expense  of  such 
parishes  shall  be  found  to  have  borne  to  each  other  during 
such  period  upon  the  average  which  shall  have  been  so 
last  ascertained.  By  sect.  33  the  guardians  elected  by 
the  parishes  forming  a  Union  may  agree  that  for  the 
purposes  of  settlement  such  parishes  shall  be  considered 
as  one  parish;  and  it  is  declared  that  the  agreement 
shall  be  for  ever  binding,  and  shall  not  be  revoked  or 
annulled ;  and  the  expenses  of  maintaining  the  poor  in 
those  parishes,  and  of  ascertaining  their  settlement,  are 
to  "  form  part  of  the  general  expenses  and  be  paid  out  of 
the  common  funds  of  such  union ;''  and  there  is  a  proviso 
that  the  proportion  of  contribution  to  the  common  frmd 
to  be  thereafter  paid  by  the  parishes  shall  be  ascertained 
in  like  manner  as  the  contribution  of  parishes  to  the 
expenses  enumerated  in  sect.  28,  and  shall  not  be  subject 
to  further  variation. 

Mr.  CyMalley  argued  that  because  in  sect.  28  of  stat. 
4  &  5  fT.  4  c.  76.  the  parishes  were  to  be  assessed  to  a 
common  fund  for  the  expenses  there  mentioned,  and  in  sect, 
33  the  expenses  were  to  "  form  part  of  the  general  expenses 
and  be  paid  out  of  the  common  funds  of  such  Union,'' 
the  alteration  of  the  language  shewed  an  intended  altera- 
tion in  the  meaning  of  the  Legislature.  But  I  do  not 
see  the  reason  of  the  alteration ;  and  I  think  that  there 
is  no  difference  between  the  meaning  of  the  words  in 
the  two  enactments.  It  is  true  that  under  sect.  33  the 
common  fund  to  which  the  parishes  are  to  contribute 
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1863.  expenses  among  the  parishes  in  accordance  with  the 
The  QuBEH  pro^sions  of  stat.  24  &  25  VicL  c.  55.  *.  9. 
rwJ«-^-  When  the  accounts  came  before  the  auditor,  a  rate- 
payer  objected  to  them  on  the  ground  that  they  were 
audited  on  that  principle;  and  the  auditor,  in  the 
reasons  which  he  has  returned  for  his  allowance  of 
the  accounts,  states  that  he  thought  that  stat.  24  &  25 
Vict  c.  55.  *.  9.  did  not  apply,  and  that  the  parishes 
ought  to  contribute  according  to  the  old  apportion- 
ment. It  has  been  ai^ued  that  the  duty  of  the 
auditor  consists  in  ascertaining  that  the  calculations 
contained  in  the  accounts  are  correctly  stated,  and  that 
he  must  pass  them  without  considering  the  principle 
upon  which  they  are  apportioned  among  the  parishes; 
but  it  is  an  important  part  of  auditing  the  accounts  to 
see  not  only  that  the  gross  amoimt  is  correct  but  that 
the  right  proportion  is  charged  to  each  parish;  an 
accountant,  in  making  out  a  partnership  account,  if  he 
found  the  figures  correct,  but  a  larger  share  apportioned 
to  one  partner,  would  correct  it.  There  may  be  a 
practical  difficulty  in  the  way  of  the  auditor  carrying 
out  this  duty ;  but  sect.  11  of  stat  24  &  25  Vict  c.  55. 
gives  him  power  to  correct  errors  in  the  estimate  of  the 
rateable  value  of  property  which  are  analogous  to  this ; 
and  it  is  plain,  from  stat.  7  &  8  Vict  c.  101.  s.  32.,  that 
the  Legislature  contemplated  that  he  shoiild  have  this 
jurisdiction. 

With  regard  to  our  authority  in  this  matter,  stat. 
7  &  8  Vict  c.  101.  s.  35.  enacts,  ^Hhat  on  the  removal 
of  such  allowance,  disallowance,  or  surcharge  the  said 
Court  shall  decide  the  particular  matter  of  complaint 
set  forth  in  such  statement,  and  no  other.''  The  parti- 
cular matter  of  complaint  in  the  present  case  is,  that 
the  auditor  has  allowed  an  apportionment  upon  a  wrong 
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1863.        taken  for  the  plaintiff,   subject  to  the  award  of  an 
HoDGKiNsox   arbitrator,  with  power  to  state    points  of  law  for  the 

Enwob.       opinion  of  the  Court.     The  arbitrator  thereupon  made 
an  award  as  follows. 

The  first  count  of  the  declaration  charged  that  the 
plaintiff  was  possessed  of  a  paper  mill  and  lands,  with 
the  appurtenances,  situate  at  fVaohey  Hole^  in  the  county 
of  Somerset^  and  carried  on  in  and  upon  the  same  the  trade 
or  business  of  a  manufacturer  of  paper,  and  was  entitled 
to  have  the  water  of  a  certain  stream  or  watercourse  run 
and  flow  to,  through  and  past  the  mill  and  lands  in  a 
pure  and  unpolluted  state,  and  of  good  and  proper  quality, 
for  the  use  of  the  plaintiff  in  his  trade  or  business,  &c« ; 
and  that  the  defendant  on  many  occasions,  and  during  a 
long  space  of  time,  dischai^ed  and  caused  to  flow  into  the 
stream  or  watercourse,  and  caused  to  mix  with  the  water 
thereof,  large  quantities  of  impure,  foul  and  polluted 
water  and  of  water  mixed  and  impregnated  with  injurious 
mineral  substances,  and  large  quantities  of  impure  and 
dirty  refuse  and  washings  from  mineries  and  works, 
by  reason  whereof  the  water  of  the  stream  and  water- 
course became  and  was,  where  the  same  ran  and  flowed 
to,  through  and  past  the  mill  and  lands  of  the  plain- 
tiff, in  an  impure,  foul  and  polluted  state,  and  not 
of  such  good  and  proper  quality.  The  second  count 
charged  that  the  plaintiff  was  possessed  of  such  paper 
mill  and  lands,  with  the  appurtenances,  as  in  the 
first  count  mentioned,  and  was  entitled  to  have  the 
water  of  the  stream  or  watercourse  run  and  flow  to, 
through  and  past  the  mill  and  lands  in  such  state 
and  of  such  quality  as  in  that  count  mentioned,  and 
that  the  defendant  was  possessed  of  certain  lands  and 
premises  and  works  called  the  Priddy  Minery  in  the 
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county  aforesaid,  and  situate  upon  or  near  the  stream        1863. 

or  watercourse   at  a  part  thereof  above  and   higher   HmioK^NsoN 

than  that  at  which  the  water  of  the  same  runs  and       ennor. 

flows  to,  through  and  past  the  mill  and  lands  of  the 

plaintiff,  and  that  the  defendant  carried  on,  in  and 

upon  those  lands  and  premises  and  works,  the  business  of 

washing  and  separating  lead  ore,  and,  on  many  occasions 

and  during  a  long  space  of  time,  discharged  and  caused  to 

flow  into  the  stream  or  watercourse,  at  a  point  above  and 

higher  than  that  at  which  the  water  of  the  same  runs 

AO.d  flows  to,  through  and  past  the  mill  and  lands  of  the 

plaintiff,  and  caused  to  mix  with  the  water  of  the  stream 

a,]md  watercourse  at  that  point  large  quantities  of  impure, 

fo^  and  polluted  water,  mixed  and  impregnated  with 

t.lae  refuse  and  washings  from  the  works  of  the  defendant, 

i^xid  with  injurious  mineral  substances,  by  reason  whereof 

tlac  water  of  the  stream  and  watercourse  became  and 

^^«*«,  where  the  same  ran  and  flowed  to,  through  and 

P^^  the  mill  and  lands  of  the  plaintiff,  in  an  impure, 

'^^  and  polluted  state,  and  not  of  such  good  and  proper 

^^ality. 

Pleas.      First,  to  the  whole  declaration,  not  guilty. 

^^cond,  to  the  first  count,  that  the  plaintiff  was  not 

I^^^^sessed  of  the  mill  and  lands.     Third,  to  the  same, 

^*^a.t;  the  plaintiff  was  not  entitled  to  have  the  water  run 

^*^d    flow  into,  through,  and  past  the  mill  and  lands 

*^^  3.  pure  and  unpolluted  state,  and  of  good  and  proper 

^^^«ility  for   the  use  of   the  plaintiff  in  his  trade  or 

*^^»iuess,  &C.     Fourth,  to  the  second  count,  that  the 

plaintiff  was  not  possessed  of  the  mill  and  lands.     Fifth, 

^    tte  same,  that  the  defendant  was  not  possessed  of 

»xi^  and  premises  and  works,  or  any  of  them,  situate 
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1863.  upon  or  near  the  stream  or  watercoturse,  at  a  point 
HoDGKiNsoH  thereof  above  and  higher  than  that  at  which  the  water 
Ennob.  ^^  ^^®  same  ran  and  flowed  to,  through  and  paat  the 
mill  and  lands  of  the  plaintiff.  Sixth,  to  the  same, 
that  the  plaintiff  was  not  entitled  to  have  the  water 
of  the  stream  or  watercourse  run  and  flow  to,  through 
or  past  the  mill  and  lands  in  such  state  and  of  such 
quality  as  alleged. 

Issue. 

The  plaintiff  was  possessed  of  and  was  the  occupier 
of  an  ancient  mill  and  certain  lands  adjoining  thereto, 
situate  at  fVaokey  Hole,  in  the  county  of  Somerset,  and 
distant  about  two  miles  from  the  city  of  fVells,  in  that 
county,  and  carried  on  therein  the  business  of  a  manu- 
facturer of  paper,  which  business  had  from  time  imme- 
morial been  carried  on  in  them  by  preceding  occupiers 
thereof. 

The  mill  and  lands  are  situate  in  a  valley  at  the 
foot  of  a  range  of  hills  called  the  Mendip  Hills,  which 
slope  in  a  southerly  direction  towards  the  mill  and 
lands,  and  terminate  in  a  tall  precipitous  rock  abutting 
on  them. 

Inside  this  rock,  and  at  an  elevation  of  a  few  feet 
above  the  lands,  has  been  from  time  immemorial 
a  natural  cavern,  and  the  water  produced  by  the 
rainfall  on  a  portion  of  the  Mendip  Hills  has  from 
time  immemorial  run  by  underground  passages  into  this 
cavern,  and,  after  traversing  the  floor  of  this  cavern  in  a 
defined  stream,  has  from  time  immemorial  run  and 
flowed  by  an  underground  passage  out  of  the  cavern,  at 
the  rate  of  many  thousand  gallons  a  minute,  into  an  open 
natural  basin  in  the  lands  of  the  plaintiff  at  the  foot  of 
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the  rock,  and  from  thence,  in  an  open  and  defined  stream,        1868. 
through  the  lands  unto  and  into  the  mill  of  the  plaintiff,    hodokinsow 
and  has  from  time  immemorial  been  used  in  the  mill  hj       eskor, 
the  oocnpiers  for  the  time  being  of  the  mill  and  lands  for 
the  manufacture  of  paper  therewith  in  their  business, 
and  was  at  the  times  and  on  the  occasions  of  the  acts 
complained  of  used  by  the  plaintiff  in  the  mill  for  the 
manufacture  of  paper  therewith  in  his  business. 

Until  the  times  and  occasioniB  of  the  acts  complained 
of  the  water  had  from  time  immemorial  run  and  flowed 
from  and  out  of  the  cavern  into  the  basin,  and  from  thence 
through  the  lands  into  the  mill  as  aforesaid,  in  a  pure  and 
unpolluted  state,  and  of  good  and  proper  quality  for  the 
UBeof  the  plaintiff  and  the  preceding  occupiers  of  the  mill 
and  lands  in  their  business  of  manu&cturers  of  paper,  &c., 
And,  subject  to  the  opinion  of  the  Court  on  the  point  of  law 
presently  stated,  the  arbitrator  found  that  until  those 
times  and  occasions  the  water  had  from  time  immemorial 
nmand  flowed  as  of  right,  and  the  plaintiff  and  the  pre- 
ceding occupiers  of  the  mill  and  lands  had  from  time 
immemorial  been  entitled  as  of  right  to  have  the  same 
ran  and  flow,  and  the  plaintiff  at  those  times  and  on 
those  occasions  was  entitled  as  of  right  to  have  the  same 
'^n  and  flow  from  and  out  of  the  cavern  into  the  basin, 
^d  from  thence  through  the  lands  unto  and  into  the 
^^>  in  a  pure  and  unpolluted  state,  and  of  good  and 
P'^per  quality  for  the  use  of  the  plaintiff  and  the  pre- 

^*^6  occupiers  of  the  mill  and  lands,  in  their  business 

'^^^ufiacturers  of  paper,  and  without  and  free  from 

®  fouling  and  pollution  mentioned^ 

^  the  year  1857  the  defendant  became  the  possessor 

Occupier  of  certain  lands  and  premises  called  the 
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1863.  an  underground  passage  for  water  running  into  its  mouth 
H0DGKXK80H  communicating  with  an  outlet,  at  which  the  water  escapes 
£^^*^j^  in  an  open  stream  at  the  foot  of  the  Hills.  These  swal- 
lets  are  found  in  great  numbers  in  the  Mendip  Hills,  and 
serve  as  natural  drains  to  the  rainfall  of  the  Hills,  whidi 
from  time  immemorial  has  run  into  and  through  them 
in  greater  or  less  quantities  according  to  their  situation 
and  capacity,  and  sometimes  in  considerable  streams  to 
outlets  at  their  foot. 

At  the  times  and  on  the  occasions  of  the  acts  com- 
plained of  the  two  swallets  above  mentioned  had  each 
of  them  a  passage  for  water,  similar  to  that  described, 
communicating  with  the  cavern  at  IVookey  Hole,  and 
capable  of  receiving  and  discharging,  the  one  from 
seven  to  eight  gallons  of  water  a  minute,  and  the 
other  rather  more;  and  that  water,  passing  into  the 
swallets  respectively  at  those  times  and  on  those  oc- 
casions, ran  through  these  respective  water  passages 
into  the  cavern  at  Wookey  Hole,  and  jfrom  thence 
mingled  with  the  stream  flowing  through  the  cavern 
into  the  basin  in  the  lands  of  the  plaintiff  as  its  outlet, 
and  irom  thence  through  the  lands  into  the  mill  of  the 
plaintiff. 

The  arbitrator  further  found  that  the  defendant, 
in  the  course  of  working  the  machinery  so  established 
by  him,  did,  on  various  occasions  and  during  consi- 
derable periods  of  time  in  the  latter  part  of  the 
year  1859,  and  in  the  early  part  of  the  year  1860,  and 
before  the  commencement  of  this  action,  and  also  on 
various  occasions  and  during  considerable  periods  of 
time  subsequent  to  its  commencement,  discharge  large 
quantities    of    those    rauddy    streams    from   the    pits 
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through  the  drains  into  the  two  swallets  respectively,        1863. 
and  did  by  so  doing,  foul  and  pollute  the  water  running    Hodokinson 
and  flowing  from  and  out  of  the  cavern  into  the  "basin       EsjioaL. 
in  the  lands  of  the  plaintiff,  and  from  thence  through 
those  lands  into  the  mill  of  the  plaintiff,  and  render 
the  same  unfit  for  the  use  of  the  plaintiff  in  his  business 
of  a  manufacturer  of  paper. 

The  defendant  had  notice,  from  the  plaintiff  and 

others,  before  he  commenced  working  his  machinery, 

tbat  the  probable  effect  of  his  discharging  the  muddy 

'^ms  from  the  pits  into  the  swallets  on  the  Priddy 

^^tnery  would  be  to  foul  the  water  running  to  the 

plaintiff's  lands  and  mill,  and  to  render  it  unfit  for  the 

^'^  of  the  plaintiff  in  his  business  of  a  manufacturer  of 

l^per. 

It  was  contended,  on  the  part  of  the  defendant,  that 
^  the  course  of  certain  processes  employed  on  the 
•'ViMHjf  Mmery  for  extracting  the  slags  from  the  soil, 
'^^'ore  the  defendant  became  the  possessor  and  occupier 
4i.^sreof^  muddy  water  had  from  time  immemorial  been 
q  uncharged  into  the  two  swallets  by  the  persons  engaged 
**^  ihose  processes,  and  that,  assuming  the  defendant  to 
^^^^e  fouled  the  water  running  to  the  plaintiff's  lands 
>^«:ad  mill,  a  prescriptive  right  so  to  do  had  thus  been 
a^ocjuired  by  the  owners  and  occupiers  of  the  Priddy 
^^^inery ;  but  the  arbitrator  found  as  a  fact  that  muddy 
^^^ter  had  not  been  so  discharged  into  the  swallets 
^^  either  of  them  in  the  course  of  those  processes,  and 
^*^at  no  such  prescriptive  right  had  been  acquired  ; 
^^d  that  from  time  immemorial  and  during  all  the 
Klines  they  were  so  employed,  and  until  the  defend- 
^^t   established  and  worked   the  machinery  the  water 


T. 

Emmob. 
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1863.  ^^  &^d  flowed  from  and  out  of  the  cavem  into  the 
HoDOKiKBOH  ^^^  ^  *^®  lands  of  the  plaintiff^  and  from  thence 
through  those  lands  into  the  mill  of  the  plaintiff^  in  a 
pure  and  unpolluted  state,  and  of  good  and  proper  qua- 
lity for  the  use  of  the  plaintiff  and  the  preceding  occupier 
of  the  mill  and  lands  in  their  business  of  mannfactorers 
of  paper,  and  free  from  any  fouling  or  pollution  whatever. 
The  point  of  law  required  by  the  parties  to  be  stated 
by  the  arbitrator  for  the  opinion  of  the  Courf  was, 
Whether,  under  the  circumstances  set  forth,  this  action 
was  maintainable  in  law. 

If  the  Court  should  think  the  action  maintainable, 
the  arbitrator  found  the  issues  for  the  plaintiff,  and 
that  the  verdict  should  stand,  &c  If  the  Court  should 
think  otherwise,  the  arbitrator  awarded  that  the  verdict 
be  set  aside  and  a  nonsuit  entered,  &c. 

Karslake  (Horace  Lloyd  with  him),  for  the  plaintiff.-^ 
The  plaintiff  and  those  whom  he  represents  have  had, 
from  time  immemorial,  a  right  to  the  water  of  this 
stream  in  a  pure  state ;  which  has  been  corrupted  and 
polluted  by  the  defendant  in  working  mines  recently 
acquired  by  him.  IFood  v.  Watid  (a)  and  Chasemore  v. 
Richards  (b)  may  be  relied  on  by  the  other  side,  the 
former  of  which  shews  that  the  rights  to  natural  and  to 
artificial  watercourses  are  not  governed  by  the  same 
rules ;  and  the  latter  that  the  principles  which  regulate 
the  rights  of  the  owners  of  land  in  respect  of  water 
flowing  in  known  and  definite  channels,  whether  upon 
or  below  the  surface  of  the  ground,  do  not  apply  to 

(a)  3  Eich.  748.  (b)  7  JET.  L,  C.  349. 
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undergromid  water  percolating  through  the  strata  in        1863. 
unknown  channels.      But  the  present  case  does  not   hodgkihsoh 

resemble  either  of  these.     It  is  as  if  the  defendant       „  " 

Emkor. 

bad  filled  a  canal  or  drain,  natural  or  artificial,  below . 
or  above  ground,  with  polluted  water,  under  such  cir- 
CQiQstanoes  that  it  would  run  into  the  plaintiff's  stream. 
(He  was  then  stopped.) 

Ctkridge  {Bere  with  him),  for  the  defendant. — This 

^^^^e  oomes  within  the  doctrine  laid  down  in  Chasemore 

^'  Hkhardi  (a),   although  the  £eu^  are  different.     In 

^^>^er  to  decide  it  the  Court  must  determine  between 

^v^o  conflicting  principles,  namely,  first,  that  a  person 

.ct^^tled  to  land  has  in  general  a  right  to  all  things 

^i^der  its  soil,  and  may  dig  in  it  as  he  pleases,  although 

^^  effect  may  be  to  divert  from  his  neighbour  some- 

^Hx&g  that  would  otherwise  have  come  to  him ;  and 

^^c^nd,  that  the  upper  riparian  proprietors  on  a  stream 

'^■c'^^  bound  to  transmit  its  water  to  the  lower  riparian 

px"^oprietors,  without  appreciable  diminution  in  quantity 

^*"  quality.   The  present  case  is  governed  by  the  first,  and 

ao^  the  second  of  these  principles.     Each  of  the  owners 

^^  adjoining  mines  has  a  right  to  work  his  own  mine  , 

^^^  the  manner  most  beneficial  and  convenientto  himself, 

^though,by  natural  consequence,  some  prejudice  will 

^*5crue  to  the  other ;  Smith  v.  Kenrick  (i),  as  explained  in 

Gale  on  Easements,  3rd  ed.  by  Willes,  pp.  369-70-71. 

\Blaekhum  J.     Are  you  not  bound  when  digging  in 

your  own  land,  to  take  care  not  to  send,  in  consequence 

of  it,  foul  water  or  bad  smells  to  the  land  of  your  neigh- 

(a)  7  H,  L,  C.  349.  {b)  7  C,  B.  516. 
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1863.  boor  ?]  That  only  applies  when  the  foul  water  or  bac 
HoDGKiNsoN  smell  is  to  such  an  extent  as  to  b&  either  an  indictaUi 
Ennor.  nuisance  or  a  nuisance  like  that  in  Tenant  y.  Goldwin  (a) 
where^  in  consequence  of  the  non-repair  of  the  wall  of  i 
privy  by  the  defendant^  a  quantity  of  filth  jfrom  it  came 
into  the  plaintiff's  cellar;  or  a  nuisance  to  a  watercourse 
within  the  various  decisions  on  that  subject.  [He  cited 
Dudden  v.  The  Guardians  of  the  Clayton  Union  (ft). 
Mellor  J.  referred  to  Reg.  v.  The  Metropolitan  Board 
of  Works  {cy  Blackburn  J.  In  a  case  tried  before 
me  at  Nisi  prius,  a  manufacturer  upon  a  stream  above 
the  paper  mill  of  another  person,  had  a  steam  engine 
which  consumed  a  great  deal  of  water ;  of  course  the 
boilers  got  foul,  and  he  had  them  cleaned  out  at  intervals^ 
when  an  immense  quantity  of  dirt,  dirty  water  and  lime 
was  discharged.  In  order  that  the  water  of  the  stream 
might  not  be  fouled  by  this  stuff  being  thrown  into  it^ 
the  manufacturer  had  it  thrown  on  his  own  land,  and 
thought  it  would  stay  there,  but,  there  being  rat  holes, 
and  old  drains  in  the  field,  the  stuff  ran  down  these  rat 
holes,  through  the  drains,  and  so  into  the  stream  and 
to  the  milL  Would  you,  in  that  case,  deny  that  the 
mill  owner  had  a  cause  of  action  ?]  If  part  of  the  stufl 
reached  the  stream  by  percolation,  he  would  not. 

Karslake  was  not  called  on  to  reply. 

CocKBURN  C.  J.  This  case  has  been  very  ingeniously 
argued  by  Mr.  Coleridge^  but  it  is  plainly  distinguishable 
from  the  authorities  on  which  he  relies,  and  faUs  undei 

(a)  2  Ld,  Baym,  1069;  Balk,  21.  360;  6  Mod.  311 ;  EoU,  500. 

(*)  ijy.#2v:627.  (c)3A#A7ia 
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that  class  to  which  the  maxim  '*  sic  utere  tuo  ut  alienum        1863. 
nonlaedas'*  is  applicable.     In  Chcuemore  v.  Ricliards  (a)    Hodqkihson 
it  was  decided  that,  until  water  rises  to  the  surface  of       ehmor. 
land,  the  law  gives  no  right  of  action  to  a  party  who 
iias  suffered  by  its  abstraction.     But  in  the  present 
case  the  right  of  the  plaintiff  cannot  be  disputed^  for 
it  is  found  that  he  and  those  whom  he  represents  have 
^ways   had  a  right  to  have  the  water  in  question 
flow  in  its  accustomed  course  and  purity.    Then^  by 
^be  act  of  the  defendant,  that  water  has  been  polluted 
^'id  fouled;  which  being  once  an  ascertained  fact,  it 
i^Kaakes  no  difference  that,  by  the  manner  in  which  the 
^Cifendant  discharges  the  polluted  water  from  his  works, 
^^  goes  over  the  surface  of  the  buddies,  firom  whence  it 
fio^  a  certain  distance  over  the  limestone  formation 
^^«fore  it  arrives  at  the  plaintiff's  watercourse.     It  is 
^e^r^  in  point  of  law,  equity  and  justice,  that  the  plain- 
'^ff  has  a  cause  of  action. 

Slackbubn  J.    I  am  of  the  same  opinion.    Mr.  Cole- 
v'^c^^  is  correct  in  saying  that  the  defendant  had  a 
>is^t  to  use  the  water  on  his  own  land,  but  then  in 
doing  so  he  had  to  dispose  of  the  poisoned  and  corrupted 
wa,t:€r,-  and  I  take  the  law  to  be  as  stated  in  Tenant 
V-    Goldwin  (6),  that  you  must  not  injure  the  property 
^^    your  neighbour,   and  consequently,  if  filth   is  cre- 
ated on  any  man's  land,  then,  in  the  quaint  language 
®^  the  report  in  Salk.  361,  "he  whose  dirt  it  is,  must 
^^P    it  that  it  may  not  trespass.''     Now  here,  by  a 
"^Uixdabout  course  of  going  through  drains  and  swallets, 

(a)  7  H.  L,  a  349. 

(6)  2  Ld,  Raym.  1089 ;  Salk,  21.  360;  6  Mod.  311 ;  Holt,  500. 

'^OL.   IV.  R  B.    &    S. 
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1863.  the  foul  water  was  not  kept  by  the  defendant  so  thftt 
HoDOKTHBON  it  should  not  trespass,  in  consequence  of  which  the 
Ennor.  water  which  the  plaintiff  had  a  right  to  have  pure  and 
unpolluted  when  it  came  into  his  possession  and  on  his 
property  was  corrupted.  That  is  both  damnum  and 
injuria.  I  admit  the  distinction  between  diverting  water 
before  it  has  become  the  plaintiff's  and  after  it  has 
become  so, — that  is  the  intelligible  distinction  taken  in 
Chasemore  v.  Richards  (a). 

Mellor  J.  I  clearly  agree  with  the  rest  of  the  Court 
Chasemore  v.  Ricfiards  and  Smith  v.  Kenrick  (6)  are  both 
distinguishable.  There  is  a  great  distinction  between 
the  abstraction  of  water  before  it  becomes  the  property 
of  the  plaintiff,  and  sending  polluted  water  into  water  to 
which  he  is  entitled. 

Judgment  for  the  plaintiff(c). 

(a)  7  H.  L,  a  349.  (b)  7  C.  B.  515. 

(c)  See  Th»  New  River  (kmpany,  appts.,  /oJbiton,  nspt,  2  EL  ^  E, 
435. 
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Wilson  against  GABtuEL  and  others.  j^^^ 


1-  In  an  action  for  freight  the  defendant  pleaded  a  set-ofl^  to  which  FreighU 

tne  plaintiff  replied,  on  equitable  gironnde,  that  while  the  freight  was  in  Set-fiff. 

the  ooone  of  beins  earned  he  assigned  it  for  Talne  to  A.,  of  which  the  Replication 

^^^dut,  before  the  debt  became  due,  and  before  the  action  was  brought,  on  equitable 

"*d  nodoe ;  and  that  the  plaintiff  was  suing  only  as  trustee  for  A. :  Held,  grounds. 

no  answer  to  the  plea.  AeeignmenU 

2.  QiMsrc,  if  the  replication  had  alleged  that  the  defendant  had  notice  Notice, 
■'^^on  the  subject-matter  of  th6  set-off  accrued  ? 

j^HE  dedaration  contained  two  common  counts  for 
freight,  and  a  count  on  accounts  stated. 
Plea :  a  set-off  for  monej  lent^  money  paid,  money 
^'^^ceived^  goods  sold  and  delivered^  goods  bargained  and 
^^Id^  interest^  and  on  accounts  stated. 

Replication  on  equitable  grounds :  that  the  accounts 

*^ted  in  the  declaration  were  stated  of  and  concem-> 

'^S>  and  the  moneys  found  to  be  due  to  the  plaintiff 

^«i^  so  found  to  be  due  for  and  on  account  of,  the 

^^""^ights  in  the  declaration  mentioned;  and  before  the 

^^fendants  became  indebted  to  the  plaintiff  for  any 

^^   tlie  freights,  and  while  the  ships  which  conveyed  the 

S^^^Ofis  and  earned  the  freights  were  at  sea,  carrying  the 

S'^^o^  as  in  the  declaration  mentioned  in  respect  of 

^*^ioh  the  freights   afterwards  became  ,due  from  the 

^^^fendants  to  the  plaintiff,  and  were  expected  by  the 

I^-*^iiitiff  to  earn  the  said  freights,  and  before  this  action 

^^  brought,  the  plaintiff  agreed  with  certain  persons  using 

*^^    style  and  firm  of  Messrs.  Early  Sf  Smith,  in  consi- 

^*^tion  of  a  lai^e  sum  of  money,  to  wit,  1500/.,  which 

^^^  then  advanced  and  lent  to  the  plaintiff,  to  assign  to 

*^^tn  the  freights  so  then  expected  to  be  earned  by  the 

R  2 


V. 

Galbxel. 
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1863.  plaiutiflf  for  and  in  respect  of  the  carriage  of  the  goods 
WiMON  ^^  ^^^  ships,  and  the  delivery  thereof  to  the  defendants, 
being  the  same  freights  which  afterwards  were  earned  by 
the  plaintiff  and  became  due  to  him  from  the  defendants 
as  in  the  declaration  mentioned,  to  be  reoeiyed  by  Messrs. 
Early  8f  Smith  in  satisfaction  as  well  of  their  advances 
to  the  plaintiff  as  of  a  lai^e  snm  of  money  then  due  and 
owing  from  the  plaintiff  to  them  for  monies  before  then 
lent  and  advanced  by  them  to  the  plidntiff;  and  that 
the  amount  which  was  so  due  from  the  plaintiff  to 
Messrs.  Early  Sf  Smith  for  the  several  advances  still  due 
and  unpaid  to  them  exceeded  the  amount  of  the  debts 
in  the  declaration  mentioned,  of  all  which  premises  the 
defendants  before  and  at  the  time  of  the  commencement 
of  this  suit,  and  before  any  of  the  debts  or  freights 
in  the  declaration  mentioned  became  due  or  payable, 
had  notice ;  and  that  the  plaintiff  brought  this  action, 
and  was  prosecuting  the  same  as  a  trustee  only  for 
Messrs.  Early  ^  Smith,  and  for  their  account  and  benefit 
under  the  above  agreement. 
Demurrer,  and  joinder. 

Lush  (Sir  George  Hanyman  with  him),  in  support  of  the 
demurrer. — ^The  replication  discloses  no  answer  to  the 
plea.  The  declaration  is  for  a  debt,  to  which  the 
defendants  plead  a  set-off,  and  the  plaintiff  seeks  to 
deprive  them  of  the  benefit  of  it  by  alleging  that  the 
debt  sued  on  had,  with  notice  to  the  defendants,  been 
assigned  to  a  third  party.  The  replication  does  not 
allege  that  the  defendants  had  notice  of  the  «-^gnniftnl 
before  the  subject-matter  of  the  set-off  arose,  and  it  is 
doubtful  if  even  this  would  render  it  good.  The  defend- 
ants may  have  obtained  credit  on  the  faith  of  their  being 
able  to  set  off  that  debt.     (He  was  then  stopped.) 


o 
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1868.  set-off  of  the  defendants  had  any  connexion  with  the  trans- 
-yifijj^ji  action  out  of  which  the  freight  arose,  they  might  have 
Qabmbl.  rejoined  that.  [He  also  cited  Whiteheads.  Walker  {a).'] 
In  De  Pothanier  v.  De  Mattas  {b),  which  was  a|i  aotion 
for  freight  due  on  a  charter-party,  with  a  common  count 
for  freight  and  on  an  account  stated ;  to  which  the  de- 
fendant pleaded,  to  the  first  count,  discharge  before 
breach,  to  the  residue  of  the  declaration,  paym^it 
before  action,  and  to  the  whole  declaration,  on  equitable 
grounds,  release  without  deed  under  seal;  and  the  plain« 
tiff,  to  the  whole,  replied  on  equitable  grounds,  that  before 
the  causes  of  action  accrued,  and  before  the  release  or 
discharge  of  the  defendant  or  payment,  all  the  interest 
of  the  plaintiff  was  assigned  to  A,,  of  which  the  defend- 
ant had  notice  before  the  release  or  payment,  that  the 
plaintiff  released  and  discharged  the  defendant  and  made 
the  payment  without  the  consent  of  A.  with  intent  to 
defraud  A,,  and  that  the  action  was  brought  solely  on 
account  of  ^.;  the  replication  was  held  good.  [Cockbum 
Q.  J.     This  is  a  legal,  not  an  equitable  set-off.] 

l^ush  was  not  called  on  to  reply* 

CocKBURN  C.  J.  Our  judgment  is  for  the  defendants 
The  plaintiff's  demand  in  respect  of  the  freight  being  s 
claim  at  law,  the  defendants  are  entitled  to  set  off  t 
debt  due  from  the  plaintiff  to  them ;  and  the  questioi 
is,  whether  the  plaintiff,  by  assigning  that  freight  tc 
Messrs.  Early  8f  Smith,  has  placed  the  defendants  in  i 
different  position.  I  think  not.  As  it  seems  to  me 
the  plaintiff,  by  assigning  his  right  and  interest  in  thii 
debt,  which,  subject  to  the  contingency  of  the  ship 
(a)  dM.j-W.  506,  {h)  E,  B,  f  E.  461. 
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1868.  equitable  set-off;  but  we  are  to  see  whether  the  plaintiff 
\fijjiov  ^^^^  *  '^g^*  ^  *^  ft  Court  of  equity  to  prevent  the 
Gabbiil.  defendants  setting  up  their  legal  right  of  set-off.  Equity 
never  will  do  that  when  equities  are  equaL  The  contract 
under  which  the  freight  ripened  into  a  debt  was^  before  it 
became  one^  assigned  for  money  to  Messrs.  Early  ^  Smith, 
and  the  defendants  had  notice  of  that.  It  is  perfectly  clear 
in  equity  that^  from  the  moment  the  assignment  of  a  chose 
in  action  is  notified  to  the  party  concerned^  the  assignee  is 
the  owner  of  that  contract  and  aU  belonging  to  it.  Here 
Messrs.  Early  §•  Smith  allowed  the  plaintiff  to  appear 
to  be  the  true  owner  of  this  freight,  and  upon  that  what 
was  the  right  between  them  and  the  other  party,  either 
by  natural  equity  or  the  artificial  thing  we  call  by  the 
name  of  equity  ?  So  early  as  George  v.  Clagett  {a\  the 
ground  of  which  is  correctly  stated  in  the  well  considered 
judgment  of  the  Exchequer  in  laberg  v.  Bawden  {b),  it 
was  held  that  where  a  factor  sells  goods  as  his  own,  and 
the  buyer  knows  nothing  of  any  principal,  the  buyer  may 
set  off  any  demand  he  may  l^^ve  on  the  factor  against 
a  demand  in  respect  of  those  goods  made  by  the  prin- 
cipal I  quite  agree  in  what  Mr.  J.  W.  Smith  says,  in 
the  beginning  of  his  note,  Leading  Cases,  voL  2,  p.  108, 
5th  ed.,  "This  decision  too  clearly  results  from  prin- 
ciples of  natural  equity  to  need  much  discussion  or 
explanation.^'     This  replication  is  therefore  bad. 

Judgment  for  the  defendant. 
(a)  7  T.  a.  359,  (b)  8  Exch.  852. 860. 
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1863.  GUmore  Evans,  for  the  respondents.  ^There  are  two 

Th6  QuBiw"   P^"^*®  ^^  *^*  ^^*^®^     First.  It  is  not  necessary  at  the 

I  h  b'^'  t    f  P''^®®®"*  ^*y  *^**  either  of  the  justices  by  whom  an  order 

Llakoiav.     of  removal  is  made  be  of  the  quorum.     Stat  13  &  14 

Car.  2.  c.  12.  $.  1.  empowers  any  two  justices  of  the 

peace^  **  whereof  one  to  be  of  the  quorum,**  to  remove 

poor  persons  to  the  place  of  their  last  l^al  settlement. 

But  this  is  repealed  by  35  G.  3.  c.  101.  $.  \.,  which 

enacts  that  no  poor  persons  shall  be  removed  until  they 

shall  have  become  actually  chargeable^  in  which  case 

two  justices  of  the  peace,  without  saying  of  the  quorum, 

are  empowered  to  remove  them. 

Secondly.  Suppose  the  provision  in  stat.  13  &  14 
Car.  2.  c.  12.  s.  1.,  relative  to  justices  of  the  quorum, 
is  not  repealed,  the  effect  of  The  Municipal  Corpo- 
rations Act,  5  &  6  ^  4.  c.  76.,  is  to  constitute  the 
mayor  and  ex-mayor  of  a  borough  justices  of  the 
quorum  for  that  borough,  ex  officio.  By  sect.  67, 
'^  The  mayor  for  the  time  being  of  every  borough  shall 
be  a  justice  of  the  peace  of  and  for  such  borough,  and 
shall  continue  to  be  such  justice  of  the  peitee  during  the 
next  succeeding  year  after  he  shall  cease  to  be  mayor, 
unless  disqualified  as  aforesaid ;  and  such  mayor  shall, 
during  the  time  of  his  mayoralty,  have  precedence  in  all 
places  within  the  borough."  Where  there  is  no  quorum 
clause  in  any  commission  of  the  peace,  all  the  justices 
have,  ex  necessitate,  the  power  of  justices  of  the  quorum  ; 
and  the  same  holds  when,  by  statute,  justices  of  the 
peace  are  created  for  a  borough.  By  stat  43  EUz.  c.  2. 
5.  1.,  the  overseers  of  the  poor  in  every  parish  in  a 
county  shall  be  nominated  "  under  the  hand  and  seal  of 
two  or  more  justices  of  the  peace  in  the  same  county, 
whereof  one  to  be  of  the  quorum,  &c. :"  but  by  sect  8  the 
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nd  ^fon  and  other  officers  of  towns  and  corporate  places^        1868. 
baring  jostioes  of  the  peace,  are  to  have  the  same  authority    The  Qubbx 
ir^-fthin  the  limits  of  their  jurisdiction  as  justices  of  the  jnhabitAnu  of 
p^ssoe  for  the  county  in  carrying  out  the  prorisions  of  the     ^^"o*-^"* 
i^c^  MoreoTer,  by  6  fr  6  ^  4.  c.  76.,  when  a  municipal 
corporation  obtains  a  right  to  hold  Quarter  Sessions, 
tbe  recorder  is  constituted  a  justice  of  the  peace  for  the 
boxough,  sect  108,  and  empowered  to  hold  Sessions  of 
the  peace,  at  which  he  shall  be  sole  judge,  sect  105. 
Bendes,  the  mayor  is  not  only  constituted  a  justice  of 
tbe  peace  for  the  borough,  but  declared  to  have  prece- 
dence there,  which  is  inconsistent  with  the  notion  of  a 
oonnussion  being  issued  for  the  borough  with  a  quorum 
clause  in  it.    By  7  G.  8.  c.  21.  all  acts,  orders,  &c,  of 
two  or  more  justices,  though  not  of  the  quorum,  are  to 
^  effectual  in  cities,  boroughs,  towns  corporate,  &a, 
'having  only  one  justice  of  the  peace  of  the  quorum ; 
^od  by  4  6r.  4  c.  27.  this  is  extended  to  all  cities, 
/^^'t>ughs,  towns  corporate,  &c.  where  the  number  of 
•^^^^tices  is  limited,  and  any  one,  two,  or  more  only  are 
^  the  quorum.  If  the  mayor  and  ex-mayor  of  a  borough 
^^^xiot  make  orders  of  removal,  a  pauper  within  the 
^^^■^^^Xjugh  could  not  be  removed  at  all ;  for  the  county 
^^-^"tices  have  no  jurisdiction  within  it. 

^Beavan,  for  the  appellants. — First.  The  provision  in 
^  ^     &  14  Car.  2.  c.  12.  5.  1.,  that  at  least  one  of  the 
soving  justices  must  be  of  the  quorum,  is  not  re- 
eled by  Stat  35  G.  3.  c.  101.  5.  1.,  the  sole  design 
^^C   ^liich  was  to  protect  paupers  from  being  removed 
XAxitil  they  become  actually  chargeable.      In  4  Burns 
^'^^tice  of  Hie  Peace,  tit.  "  Poor,"  1049,  29th  ed.,  by 
^^^    jr    Chitty,   it   is   laid   down,    "  Orders    formerly 
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1863.        Iiave  been  quashed  for  not  setting  forth  that  one  of 
The  QuBBN     ^^  justices  was  of  the  quorum;  but  now,  by  26  G.  2. 

Inhabitants  of  ^'  ^^''  ^^  ^'^®'  **"^  ^  *®*  **^^®  ^^^  *^*  defect  only. 
Llakqiah.  But  if  neither  of  the  justices  be,  in  fact,  of  the  guarum, 
it  seems,  (except  in  the  cases  hereafter  mentioned,  by 
7  G.  3.  c.  21.,  4  G.  4.  c.  27.)  that  such  order  will  not 
be  good ;  for  the  statute  requires  that  one  of  them  shall 
actually  be  of  the  quorum,  though  it  dispenses  with  the 
necessity  of  setting  that  forth  in  the  order.  And  there 
are  many  towns  corporate  whose  charters  have  no  quorum, 
but  only  constitute  certain  of  the  chief  officers  jus- 
tices to  keep  the  peace.  That  is  to  say,  they  have  the 
power  which  the  justices  of  the  county  at  large  have,  by 
the  first  assignment  in  the  commission  of  the  peace. 
The  power  of  hearing  and  determining,  which  they  have 
now  by  the  second  assignment  in  the  commission,  and 
which  only  implies  a.  quorum,  is  a  separate  and  distinct 
authority,  and  was  superadded  to  the  former  some  years 
after  the  institution  of  the  office  of  the  justices  of  the 
peace/' 

Secondly.  The  mayor  and  ex-mayor  of  a  borough 
within  The  Municipal  Corporations  Act,  5  &  6  ^.  4. 
c.  76.,  are  not  justices  of  the  quorum,  and  have  only 
the  same  authority  as  justices  of  the  peace  by  the 
general  law,  t.  e.  of  a  conservator  of  the  peace ;  which  it 
is  said  the  mayor  of  a  borough  may  be  by  prescription. 
Where  a  borough  named  in  Schedule  A.  to  stat.  5  &  6 
W.  4.  c.  76.  has  a  separate  commission  of  the  peace, 
but  no  separate  Court  of  Quarter  Sessions,  the  county 
justices  have  exclusive  jurisdiction  to  grant  ale-house 
licences  within  the  borough,  under  stat.  9  G,  4.  c.  61. ; 
Candlish  v.  Simpson  (a). 

(a)  1  /?.  #  5.  357. 
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CocKBumN  C.  J.     In  this  case  I  have  the  misfortune        1868. 


>  differ  firom  my  brothers.     I  think  that  neither  the    The  Qubbn 

■ayor  or  ex-mayoir  of  a  borough,  who  are  by  statute  inhabHanta  of 

■ade  justices  of  the  peace  for  the  borough,  is  a  justice     ^^^o^^^- 

'  the  quorum^  nor  are  the  provisions  of  stat.  18  fr  14 

r.  2.  c.  12.  s.  l.y  which  gave  power  to  two  justices  of 

^^'ftie  peace^  one  of  whom  shall  be  of  the  quorum^  to  remove 

•^^iflmpersy  so  far  altered  by  stat  85  G.  8.  e.  101.  as  that 

-^iMje  removing  justices  may  be  other  than  of  the  quorum. 

^^^Jl  that  stat.  85  G.  8.  c.  101.  s.  1.  does  in  the  way 

^^t  repeal  is,  that  whereas  the  former  statute,  18  &  14 

^7or.  2.  c.  12^  s.  1.,  rendered  poor  persons  liable  to 

^■"^emoval  on  their  likelihood  to  become  chargeable,  the 

l^atter  statute  repeals  that,  and  says  that  before  being 

^^'^^moved  they  shall  be  actually  chargeable.     The  latter 

^^^tiite  does  not  repeal  the  enactment  in  the  former, 

^^nt  one  of  the  removing  justices  shall   be  of   the 

^^•o^iufi, — its  object  was  simply  to  change  the  power 

^^^    removal  from  the  contingency  of  the  likelihood  of 

•^^    pauper  becoming  chargeable  to  the   fact   of  his 

^^i^g  actually  chargeable;  and  although  the  language 

^-^«*cribing  the  two  justices  who  are  to  have  the  power 

^^       remove  is  not  the  same  in  both  Acts,  yet  on  the 

^^'^'^:itingency  happening  provided  for  by  the  second  Act, 

^^^  party  is  to  be  removed  in  the  same  manner  and 

1^  ^^"^ject  to  the  same  appeal,  &c.  as  in  the  former  Act 

would  be  straining  that  provision  too  far  to  say  that 

Ause  the  language  of  the  second  Act  is  more  general, 

it  speaks  of  two  justices,  not  saying  that  one  of  them 

^ust  be  of  the  quorum,  it  altered  absolutely  the  juris- 

'  Action  conferred  by  the  former  Act.     I  am  not  sorry 

.  owever  that  my  brothers  differ  with  me  on  this  point, 

^%Dr  whether  the  removing  justices  must  be  of  the  quorum 

^^r  not  is  quite  an  immaterial  matter. 
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1868.  Suppoae,  then,  that  stat.  85  G.  8.  e.  101.  «.  1.  has  no 

The  QuBBH    altered  stat.  13  &  14  Car.  2.  c.  12.  t.  1.  in  this  respect 

Inhabitants  of  ^^^^  ^  nothing  to  shew  that  the  mayor  and  ex-mayo 

Llahoiax.     Qf  ^  borough,  when  made  justices  of  the  peace  for  th( 

boroi^h,   are    thereby  made  justices    of  the  quorum 

Looking  at  the  language    of  the   commission  of  th 

peace,  the  justices  of  the  quorum  are  persons  whoa 

presence  is  a  condition,  precedent  to  the  jurisdictioi 

given  by  the  commission  to  ^  try  felonies,  &c.      Noi 

the  mayor  and  ex-mayor  of  a  borough  are  plainly  not  c 

the  quorum  in  that  sense.     It  is  true  certain  preoedeno 

is  given  to  the  mayor,  but  that  does  not  make  him  o 

the  quorum  if  he  is  not  so  otherwise. 

This  order  of  removal  is  therefore  bad  for  want  o 
jurisdiction. 

WiGHTMAN  J.  The  objection  to  the  jurisdiction  hen 
is  so  exceedingly  technical  that  I  am  pleased  to  fin< 
that  I  can  overrule  it  by  any  reasonable  constructioi 
of  the  words  of  the  statutes  taken  in  their  stric 
sense. 

According  to  the  words  of  stat.  18  &  14  Car.  2 
c.  12.  8.  1.  an  order  of  removal  can  only  be  made  by  tw( 
justices  of  the  peace,  one  of  whom  is  to  be  of  the  qui^rum 
and  that  clause  is  recited  in  stat.  35  G.  3.  c.  101.  «.  1. 
which  then  proceeds  to  enact,  *^  no  poor  person  shall  b 
removed,  by  virtue  of  any  order  of  removal,  from  th 
parish  or  place  where  such  poor  person  shall  be  inhabit 
lug,  to  the  place  of  his  or  her  last  legal  settlement,  unti 
such  person  shall  have  become  actually  chai^eable  to  th 
parish,  &c.,  in  which  such  person  shall  then  inhabit,  ii 
which  case  two  justices  of  the  peace,''  without  makinj 
mention  of  the  quorum,  "  are  hereby  empowered  to  re 
move  the  person  or  persons,  in  the  same  manner,  am 


nttk 
Llamqiav. 
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Ll)ject  to  the  aame  ajqpeal,  and  with  the  same  powers,  as        1863. 

:  ight  have  been  done  before  the  passing  of  this  Act    The  Qubbn 

1)^-3.  th  respect  to  persons  liable  to  become  chargeable.''  Inhabitants  of 

S'Ci^at  13  ft  14  Car.  2.  c.  12.  s.  1.  requires  the  removing 

J  ms.stices»  or  one  of  them,  to  be  of  the  quorum.     Stat. 

S^G.  3.  e.  101.  s.  1.  enables  two  justices  generally,  without 

ma^jing  that  they  must  be  of  the  quorum,  to  remove  poor 

persons ;  and  the  general  purview  of  the  statute  seems  to 

sliew  a  difference  between  a  justice  being  of  the  quorum 

wkXMi  not,  for  in  sect  5  we  find  this,  '^  Provided  also, 

ajad  be  it  further  enacted,  that  every  person  who  shall 

liave  been  convicted  of  larceny,  or  any  other  felony,  or 

"vrlio  by  the  laws  now  in  being  shall  be  deemed  a  rogue, 

^Agabond,  idle  or  disorderly  person,  or  who  shall  appear  to 

^^y  two  or  more  justices  of  the  peace  of  the  division 

^^lierein  such  person  shall  reside,  upon  the  oath  of  one 

^P  more  credible  witness  or  witnesses,  to  be  a  person  of 

^vil  fume,  or  a  reputed  thief,  such  person  not  being  able 

^^  S^ve  ^  satisfiEustory  account  of  himself  or  herself,  or  of 

^^  or  her  way  of  living,  shall  be  considered  as  a  person 

^"^^^Mlly  chargeable  within  the  true  intent  and  meaning 

^    t^his  Act,  to  the  parish  in  which  such  person  shall 

,^^^^^de,  and  shall  be  liable  to  be  removed  to  the  parish  of 

^^    or  her  last  legal  settlement  by  the  order  of  the  said 


^^^'tices  of  the  peace,  whereof  one  to  be  of  the  quorum, 

^^^^      the  division  where  any  such  person  shall  reside.*' 

^Xis  shews  that  for  the  purposes  of  that  particular 

-•^^^-086  the  Legislature  require  one  of  the  justices  to  be  of 

^^^  quorum.     But  in  the  case  of  the  removal  of  a  pauper 

^'^^^^a.en  actually  chargeable,  they  do  not  require  either  of 

^^^  justices  to  be  sa 

^or  these  reasons  I  think  the  justices  had  jurisdiction 
^^    tnake  this  order,  and,  such  being  my  opinion  on 
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1868.        ^be  first  question,  it  is  unnecessary  to  go  into  the 
Tho  QuBSH     second. 

T. 

Inhabitants  of 

Llamoiak.  Blackburn  J.  I  am  of  the  same  opinion  as  my 
brother  Wightman.  First,  stat  18  &  14  Car.  2.  c.  12. 
s.  1.  gave  power  to  two  justices  of  the  peace,  one  to  be  of 
the  quorum^  to  make  orders  of  removal.  Stat.  35  G.  8. 
c.  101.  s.  1.  recites  that  Act,  and  says  that  so  much  of  it 
as  enables  the  justices  to  remove  poor  persons  when 
likely  to  become  chargeable  shall  be  repealed.  I  agree 
with  my  Lord  Chief  Justice  that  the  main  object  of  the 
Legislature  was  to  change  that  part  of  the  law  which  re- 
lated to  the  quality  of  the  persons  about  to  be  removed, 
by  providing  that  persons  should  not  be  removed  merely 
because  they  were  likely  to  be  chargeable.  But  then 
they  have  used  words  which,  taken  literally,  repeal  the 
previous  enactment  that  one  of  the  removing  justices 
should  be  of  the  quorum,  and  empower  any  two  justices 
to  remove  paupers  when  removable,  and  there  is  nothing  ^^^^ 
in  the  statute  to  shew  that  those  words  shall  not  be  ^^^::#i) 
understood  in  their  plain  and  obvious  meaning. 

This  is  enough  to  dispose  of  the  case.  But  further,  tT  ^-^ 
am  inclined  to  think  that,  if  it  is  still  necessary  that  one^^f^ron 
of  the  removing  justices  be  of  the  quorum^  the  mayor  (^<:>  -^  o 
a  borough  must  be  considered  to  be  of  the  qtwrum  withiix-f  .cAii 
the  meaning  of  stat.  13  &  14  Car.  2.  c.  12.  s.  1.  I  intc'^f^Mnie 
this  from  the  form  of  the  Commission  of  the  'Peac^fs^.maBUx 
That  before  me  here  is  in  DaltorCs  Country  Justice  {cT'x^'y  (a\ 
After  conferring  the  authority  for  keeping  the  peac#r^ui^acQ 
and  doing  many  things  which  the  old  conservators  of  ttC;^  the 
peace  could  do,  it  goes  on,  "  We  have  also  assigned  yc^"%^  you 

(a)  See  p.  16,  ed.  16d7,  and  form  translsted  in  p.  18:  p.  12,  ed.  IT'- "ST  M742, 
and  form  translated  p.  14. 
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cl    every  two  or  more  of  you  (whereof  any  of  you  the        1868. 

A   ^.,  B.,  C.  shall  be  one),  our  justices,  to  inquire/'    ^^^ 

feci-,  empowering  them  to  do  what  justices  of  the  peace    ,  ,  ,  T- 

T^*^^y  do  now  at  Quarter  Sessions,  but  which  they  are      Llahoiam. 

^vot  to  do  unless  a  certain  number  are  present  of  that 

*^gher  order  which  we  call  of  the  quomnu     Then  comes 

^e  Municipal  Corporations  Act,  5  &  6  ^.  4.  c.  76.,  which, 

'^  sect  57,  says  that  the  mayor  of  a  borough  shall  be  a 

iQstice  of  the  peace  for  the  borough,  although  it  does 

^  say  that  he  shall  be  so  with  the  powers  of  the  old 

wnaenrators  of  the  peace  or  of  justices  of  the  quorum. 

He  fair  interpretation  of  this  however  is,  that  the 

mayor  shall  be  a  justice  of  the  peace  of  the  higher  order, 

namely  of  the  quorum  ;  especially  when  we  find  that  he 

if  to  have  precedence  in  the  borough,  eyen  oyer  the 

Secorder,  who,  by  the  statute,  is  expressly  made  a  justice 

of  the  peace  for  the  borough,  and  exercises  the  functions 

of  that  higher  order. 

On  this  ground  also  the  decision  of  the  Sessions  can 
be  supported. 

Order  confirmed. 


Gbiffin  v.  Dighton  and  another  {May  25th),  will 
be  reported  with  the  proceedings  in  the  Exchequer 
Chamber. 
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TEINITT  VACATION,  26  VICT, 


Saturday, 
Jvtu  Idth. 

Detnse, 
A^oining 
houses. 
Easement, 
Use  of  pump. 


PoLDEN  against  Bastabd. 

DeTise  as  follows: — "To  my  nephew  W.  P.  I  p^iye  the houM  Iv 
live  in,  with  the  outhouse  and  garden  and  orchard,  in  my  own  occi^ati^ 
to  him  and  his  heirs  and  assigns  for  ever.  I  give  to  my  niece  CKt 
house  and  outhouse  and  garden  as  now  in  the  occupation  of  7*.  ^,  to  1 
and  her  heirs  and  assigns  for  ever."  The  house  in  the  ocenpatiin 
the  devisor  had  a  pump  belonging  to  it,  which  71  A.,  who  had  occmi 
the  other  house  as  yearly  tenant  of  the  devisor  for  two  years,  had  he 
accustomed  to  go  to  and  draw  water  from,  with  her  knowledge.  He 
that  the  ri^t  to  the  use  of  the  pump  was  not  an  easement^  and  did  i 
pass  to  C,  P. 

rpHE  declaration  stated  that  the  defendant  broke  ai 
entered  the  dose  of  the  plaintiff,  dtnate  at  &c.,  « 
there  broke  open  a  door  and  cut  down  and  destroyed 
wooden  fence^  and  took  and  carried  away  large  quantit; 
of  water  belonging  to  the  plaintiff. 

ilrst  plea,  except  as  to  cutting  down  and  destroyi 
the  wooden  fence,  that  before  the  committing  of  the  m 
complained  of,  and  before  the  plaintiff  had  any  estate 
interest  of  or  in  the  dose  in  which  &;c.,  Rachel  PoU 
Bonnel  wais  seised  in  fee,  as  well  of  and  in  the  close 
which  &C.,  and  of  a  pump  and  well  therein,  as  of  a: 
in  a  certain  dwelling  house,  outhouse  and  garden,  ai 
being  so  seised,  duly  made  and  published  her  last  will  a 
testament  &c. ;  and  by  the  said  will  devised  to  CkmeniM 
Polden,  and  her  heirs  and  assigns  for  ever,  the  hov 
outhouse  and  garden,  together  with  a  way  on  foot  fr^ 
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tbe  house,  outhouse  and  land  unto,  into,  through  and        1863. 

a^€x  the  dose  of  the  plaintiff  to  the  pump  and  well,  for      poldeh 

the  purpose  of  the  said  Clementina  Polden,  her  heirs  and      bibtIrd. 

a8»gn8,  having,  taking  and  fetching,  and  for  her  and 

tliem  to  have,  take,  and  fetch,  water  firom  the  pump  and 

well,  and  so  back  again  from  the  pump  and  well  in, 

through,  over  and  along  the  close  of  the  plaintiff  unto 

and  mto  the  house,  outhouse  and  garden  of  Rachel  Polden 

Bomtel  at  all  times  of  the  year  &c. ;  and  Rachel  Polden 

B<mnel  being  so  seised  afterwards  died  without  reyoking 

her  will;    and  thereupon   Clementina  Polden   became 

seised  in  fee  of  the  house,  outhouse  and  garden,  with 

the  appurtenances,  together  with  the  right  and  easement 

br  the  will  given  and  devised  to  her;   and  Clementina 

Ai/«i,  being  so  seised,  by  deed  duly  bargained,  sold, 

gfuited  and  assigned  to  the  defendant  the  house,  out- 

i^oose  and  garden,  with  the  appurtenances,  together  with 

^  right  and  easement,  and  she  ceased  to  have  any 

^te  or  interest  therein,  and  the  defendant  became  and 

^^  seised  in  fee  of  and  in  the  house,  outhouse  and 

9^1'den,  with  the  appurtenances,  and  the  right  and  ease- 

^ent,  and  at  the  times  of  the  committing  the  acts  com- 

P'^ned  of  continued  so  seised,  and  one  James  Dennis 

^^  in  occupation  thereof,  as  tenant  thereof,  together 

^th  the  right  and  easement  to  the  defendant,  the  rever- 

^H  of  the  same  belonging  to  the  defendant ;  and  the 

^^'Q^passes  complained  of,  to  which  this  plea  is  pleaded, 

^ere  a  use  and  exercise  by  the  defendant  of  the  way, 

^Slit,  and  easement,  the  said  water  being  water  in  the 

P^mp  and  weU.     The  plea  proceeded  to  justify  the 

^^t^aking  of  the  dooif  in  the  use  and  exercise  of  the  right 

^x^d  easement  of  having,  taking,  and    fetching  water 

8  2 


Bastard. 
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1863.       fi'om  the  pump  and  well,  and  for  the  protection  of  the 
p^jj^jj^jj       defendant's  reversionary  right. 

There  were  other  pleas  justifying  on  the  grounds 
respectively  of  a  prescriptive  right  of  way,  of  a  right  of 
way  for  twenty  years,  and  of  a  right  of  way  for  forty 
years,  on  foot  through  the  dose  of  the  plaintifip  to  the 
pump  and  well,  for  the  purpose  of  having,  taking  and 
fetching  water  therefrom.  Also  pleas  justifying  the 
trespass  to  the  fence,  because  it  obstructed  the  defend- 
ant's right  to  light  and  air. 

Issues  were  joined  on  all  the  pleas. 

On  the   trial,   before    miliams   J.,   at    the    Dorset- 
shire Summer  Assizes  in  1862,  it  appeared   that,  ou 
the  26th  May,  1834,  Rachel  PoUen  Bannel,  being  the 
owner  in  fee  of  three  cottages,  made  her  will,  by  which 
she  devised  as  follows : — "  I  give  to  my  nephew  R.  B. 
Polden,  all  that  my  freehold  cottage  and  garden  at 
Charlton  Marshall,  now  occupied  by  fF.  Wills,  to  him 
and  his  heirs  and  assigns  for  ever.     To  my  nephew 
W.  Polden"  (the  plaintiflF)   "  I  give  the  house  I  now 
live  in,  with  the  outhouse  and  garden  and  orchard,  in    - 
my  own  occupation,  to  him  and  his  heirs  and  assigns  ^ 
for  ever.     Also  the  sum  of  10/.     I  give  to  my  niece  ^ 
Clementina  Polden  the  house  and  outhouse  and  garden.^ 
as  now  in  the  occupation  of  Thomas  Answood,  junior^^ 
to  her  and  her  heirs  and  assigns  for  ever.''     The  housed 
in  the  occupation  of  the  devisor  had  a  pump  belongin^g 
to  it,  which  stood  under  a  shed  at  the  back  of  an  out — 
house  belonging  to  the  house  occupied  by  Answoodg^ 
there  was  no  fence  between  his  house  and  the  land  or^ 
which  the  shed  stood :  he  occupied  that  house  for  tw^ 
years  as  tenant  from  year  to  year  of  the  devisor  by  ? 
parol  letting,  and  was  accustomed  with  her  knowledge 
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to  go  to  the  pump  and  draw  water  from  it  for  his  use;         i8C3. 
tbcre  was  no  other  pump  or  weU  On  his  premises^  but       poldkii 
tlxcre  was  a  river  within  150  yards  and  a  road  to  it.  The      babtard. 
dl^Tisor  died  in  1848,  and  in  September,  1849,  Clementina 
Fkjilden^  who  survived  her,  conveyed  the  cottage  devised 
to  her  to  the  defendant  in  fee. 

The  jury  found  a  verdict  for  the  defendant  on  the 
pleas  as  to  the  right  to  light  and  air,  and  the  learned 
Judge  directed  a  verdict  to  be  entered  for  the  defendant 
on  the  pleas  as  to  the  enjoyment  of  the  pump  and  well, 
'^serving  leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  409.  on  those  pleas. 

In  the  following  Michaelmas  Term,  Collier  obtained  a 
'^e  accordingly,  on  the  ground  that  the  right  to  the  use 
^f  the  pump  did  not  pass  under  the  wjll  of  Rachel  Polden 
^onnel  \o  Clementina  Polden  under  whom  the  defendant 
^^laimed 

Singdan  shewed  cause. — The  words   of  the  devise 

^^    Clementina  Polden,  contrasted  with  the  other  devises, 

•**i^w  an  intention  to  pass  whatever  was  connected  by 

^^^joyment  with  the  cottage,  and  therefore  the  right  to 

^^e  the  pump,  though  it  was  not   properly  an  ease- 

^Xkent,  because  the  devisor  might  have  stopped  her  tenant 

ftx>in  using  it.     In  Press  v.  Parker  (a)  a  cellar  within 

"tlie  boundary  of  one  house  passed  under  the  devise  of 

a.Ti€ther  house  with  which  it  had  been  occupied,  by  the 

'words  "  all  my  freehold  messuage  wherein  he  now  lives  /' 

and  Doe  d-  Clements  v.  Collins  {b)  was  referred  to  by 

^^9elee  J.,  p.  462,  as  an  analogous  case,  where  Ashurst 

^*  Baid,  p.  502,  "The  testator's  intention  appears  to 

(a)  2  Bing.  4oS.  (A)  2  T.  R.  498. 
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1868.  have  been  to  give  by  tbe  bequest  of  his  houae,  withoot  {a 
Poi.i>„  the  word  '  appurtenances^'  everything  which  was  in  hi 
Bastaed.  occupation,  as  proper  and  convenient  for  the  occapati<N 
of  the  house.''  [Blackburn  J.  In  both  those  cases  th« 
question  was  parcel  or  no  parcel]  In  Bodenham  v 
Pritchard  (b)  the  testator,  being  owner  of  an  estate  caller 
D.  with  a  mansion  house  upon  it  in  which  he  resided 
purchased  an  adjoining  estate,  and  occupied  part  of  i 
himself  together  with  the  D.  estate,  and  it  was  hel< 
that  the  newly  purchased  estate  passed  under  the  words 
'^  all  and  singular  my  mansion  house  in  which  I  noi 
live  called  D.,  together  with  all  the  buildings  and  landi 
thereunto  belonging,  as  now  enjoyed  by  me,  with  al 
the  appurtenances."  [Blackburn  J.  In  that  case  tb 
words  ''  as  now  enjoyed  by  me"  were  equivalent  to  i 
description  of  the  fields  which  the  testator  had  takei 
from  the  newly  acquired  estate  and  added  to  thosi 
belonging  to  the  D.  estate.  To  make  that  an  authoriQ 
here  you  must  shew  that  before  the  devise  the  pom] 
was  part  and  parcel  of  the  cottage  devised  to  Clemen 
Una  Pollen.]  [He  also  cited  note  (&)  to  Smith  v 
Martin,  2  Wms.  Sound.  401  a,  5th  ed.]  In  I^er  v 
Carter  (c),  where  the  owner  of  two  adjoining  house 
conveyed  them  to  different  purchasers,  it  was  hel< 
that  the  purchaser  of  one  of  them  was  entitled  U 
the  use  of  a  drain  which  passed  under  the  house  o 
the  other  at  the  time  of  the  respective  conveyanoea 

(a)  Fol  ed.  1789:  incorrectly  printed  ''with*'  in  some  of  the  8n 
editions. 

{h)  1  5.  cf  C.  350. 

(c)  I  H,  4-  N.  916.  See  HaU  y.  Lund,  1  J7.  #  C.  676;  Ewtri  i 
Cochrane,  4  Macq.  117.  Also  note  (a)  to  Pearson  y.  Spencer,  3  B,  f  & 
763,  and  the  ciuse  of  Suffield  y.  Brown,  there  referred  to. 


V. 
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by  implied  grant  as  an  easement  of  necessity.  [^Black-  1863. 
^mim  J.  Here  the  defendant  might  draw  water  from  the  ^p^^^ 
^r£Ter^  which  is  near.  CrompUm  J.  Or  he  might  dig  a 
-^r^cIL  Under  the  circumstances  of  this  case  the  devise 
^^^asiot  by  implication  include  a  right  to  go  to  the  pump.] 

QMer  and  Lopes,  oontriL^  were  not  caUed  upon. 

WiGHTiCAN  J.     I  am  of  opinion  that  this  rule  should 

1>e  made  absolute.     Mr.  Kingdon  has  been  unable  to 

fiwnish  us  with  any  case  which  goes  to  the  extent  of 

■ayinjr  that  such  words  as  are  used  in  this  devise  create 

*«i  easement.    Pyer  v.  Carter  (a)  is  open  to  the  distinc- 

^QU  that  the  easement  there  was  continuous.    If  the 

^^Ul  had  contained  words  shewing  that  the  cottage  was 

^otended  to  be  devised  "as  usually  enjoyed  before,''  it 

^^^^^Sht  have  been  contended  that  the  right  to  use  the 

Puxnp^  which  had  been  enjoyed  by  the  tenant  of  the 

^^ttage  for  two  years,  would  pass,  though  not  properly  an 

^^Aement.     But  there  are  no  such  words:  the  devise  is 

^i^xiply  of  '^  the  house  and  outhouse  and  garden  as  now 

*^^    the  occupation  of  Thomas  Answood.'^    The  circum- 

^^lUices  of  the  present  case  shew  that  the  pump  was  not 

^^^^^^  by  him  in  the  exercise  of  a  right  to  use  it  as  an 

^^jsement. 

Crohpton  J.  I  also  think  that  my  brother  Williams 
'^as  right  in  holding  that  an  easement  was  not  created 
l>y  the  terms  of  this  devise.  The  distinction  between 
easements  which  are  in  their  nature  continuous  and 
M>parent,  such  as  drains,  &c.,  and  other  easements,  such 
^  ordinary  rights  of  way,  and  that  in  question  here,  is 
(a)  IKfK  916. 


V. 
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1868.  '^^^  pointed  out  in  Gak  an  Easements,  8rd  ed.,  by  fFSles, 
^^TohDEn^  pp.  76,  77 :  the  former  pass  with  the  devise  or  convey- 
ance of  a  house  as  appurtenant  thereto,  and  inll  pass 
without  general  words;  but  that  does  not  apply  to 
things  not  continuous  in  their  nature, — in  order  to  pass 
them  there  must  be  the  creation  de  novo  of  a  new 
easement.  I  adhere  to  what  I  am  reported  to  have 
said  in  Worthington  v.  Gimson  (a),  which  was  approved 
by  this  Court  in  Pearson  v.  Spencer  (&).  This  is  not  a 
continuous  easement,  nor  an  easement  belonging  to  the 
cottage,  but  a  mere  enjoyment  for  two  years  by  the 
tenant  of  the  privilege  of  using  the  pump.  If  this 
had  been  an  old  easement  attached  to  the  cottage  it 
would  pass  by  the  words  "  appertaining  or  belonging ;" 
but  to  create  a  new  easement  which  did  not  exist  before 
the  will  must  have  devised  the  cottage  ''with  the  pump 
therewith  enjoyed/'  It  is  said  that  the  words  "  as  now 
in  the  occupation  of  Thomas  Anstoood"  are  equivalent 
to  that;  but  I  am  of  opinion  that  they  are  not. 

Blackburn  J.  I  am  of  the  same  opinion.  So  long 
as  the  defendant's  cottage  and  the  plaintiff's  garden 
with  the  pump  in  it  belonged  to  the  devisor,  who  was 
seised  in  fee,  there  could  be  no  easement.  When  the 
two  cottages  were  severed,  whether  by  will  or  grant  of 
the  owner,  an  easement  might  exist,  but  there  must 
be  words  in  the  will  or  grant  to  create  it.  If  this 
had  been  a  continuous  easement,  as  a  flow  of  water 
to  the  cottage,  or  a  drain  carrying  water  from  it,  the 
principle  which  has  been  called  the  principle  of  dis- 
position of  the  owner  of  two  tenements  would  apply. 

(a)  29  L.  J.  Q.  B.  116.  120;  6  Jur,  N.  S  1053,  1054. 
(ft)  I  B.i  S,  571.  583;  affirmed  in  error,  S  £.  j^  S.  761. 
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But  this  right  of  way  to  go  to  and  return  from  a  pump        1863. 
is  no  such  continuous  easement  as  would  pass  upon       Poldbh 
that  principle;  and  therefore  it  is  necessary  to  shew      bastard. 
words  snfiScient  to  express  an  intention  by  the  devisor 
to  create  this  easement  de  novo,  and  annex  it  to  the 
cottage  devised.    There  are  no  such  words :  there  only 
ia  a  devise  of  the  cottage  itself,  '^  as  now  in  the  occupa- 
tion of  Thomas  Ansufood" ;  and  he  had  enjoyed  merely 
a  licence  to  go  to  the  pump. 

Rule  absolute. 


Bellamy  against  Saull  and  others.  jifnfiSth. 


Bm.  24  &  26  Viet.  e.  91.  #.  54.,  which  enacts  that  "  no  copy  of  any  ^^^  ^^' 

^>ill  of  sale  of  personal  chattels  shall  be  filed  in  any  Court  unless  the  04  je.^V,  tr^^ 

Osuriiial  shall  be  produced  to  the  proper  officer  with  whom  the  copy  ^  >.  gi  .'  qa     * 

"^^  be  filed,  duly  stamped,"  does  not  prevent  a  bill  of  sale  fipom  being  •  ^  •*• 
^iTen  in  evidence,  though  not  duly  stamped  at  the  time  of  filing  the 
^^«P7,  if  the  deficiency  of  duty  and  the  penalty  be  paid. 

INTERPLEADER  issue  to  try  whether  certain  goods 
seized  on  the  5th  June^  1862,  under  a  writ  of  fieri 

:facias  at  the  suit  of  the  defendants  against  Ricliard  Lewis 
Brcwne,  were  at  the  time  of  the  seizure  the  property  of 
the  plaintiff  as  against  the  defendants. 

At  the  trial  before  Bramwell  B.,  at  the  Summer 
Assizes  for  Sussex,  1862,  the  plaintiff  tendered  in  evidence 
a  bill  of  sale  of  the  goods  in  question  dated  the  28th 
February,  1862,  by  which  Broune  assigned  the  goods  in 
question  to  him.  The  bill  of  sale  had  been  originally 
prepared  to  secure  300/.  and  was  so  engrossed^  and  was 
Accordingly  stamped  with  a  stamp  of  7s.  6rf.     When  the 

parties  met  for  the  purpose  of  executing  it  a  further 
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1863.  charge  for  the  sum  of  lOL,  the  cost  of  preparing  it  was 
^BLLAMT  interlined  in  it,  and  it  was  then  executed,  and  a  copy 
Saoll        ^^^  without  altering  the  stamp. 

It  was  objected  for  the  defendants  that  the  stamp  of 
7s.  6d.  was  insufficient,  and  thereupon  the  plaintiff,  in 
pursuance  of  The  Common  Law  Procedure  Act,  1854, 
17  &  18  Fict  c.  125.  s.  29.,  paid  the  deficiency  of  duty, 
2s.  6(L,  together  with  the  penally  of  12.,  to  the  officer  of 
the  Court. 

It  was  then  objected  that  it  was  not  properly  stamped 
when  the  copy  was  filed,  and  by  stat.  24  &  25  Fict  c.  91. 
s.  34.  the  filing  of  the  copy  was  void.  The  learned 
Judge  overruled  the  objection  and  admitted  the  docu- 
ment, and  a  verdict  was  given  for  the  plaintiff,  with 
leave  to  move  to  enter  it  for  the  defendants. 

In  Michaelmas  Term,  a  rule  nisi  was  obtained  accord- 
ingly, on  the  ground  that  the  filing  of  the  copy  of  the 
bill  of  sale  was  not  available  in  law  for  want  of  a  proper 
stamp  to  the  bilL 

PhUbrick  shewed  cause.— Sect.  34  of  stat  24  &  25 
Vict.  c.  91.,  '*  An  Act  to  amend  the  laws  relating  to  the 
Inland  Revenue,''  enacts  that  ^'  no  copy  of  any  biU  of  sale 
of  personal  chattels  shall  be  filed  in  any  Court  unleas 
the  original  shall  be  produced  to  the  proper  officer  with 
whom  the  copy  is  to  be  filed,  duly  stamped  with  the 
duty  to  which  the  same  may  be  liable ;  and  no  deed  or 
instrument  liable  to  stamp  duty  shall  be  registered  until 
the  same  is  duly  stamped.''  Each  clause  of  this  enact- 
ment is  only  directory,  and  does  not  avoid  the  filing  of 
a  copy  of  a  bill  of  sale  or  the  registration  of  a  deed  or 
other  instrument,  though  insufficiently  stamped*  The 
policy  of  stat.  17  &  18  Fict  c.  36.,  which  required  bills 
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1863.  bill  of  sale  had  been  filed  with  an  insufficient  stamp  on 
Bellamy  *be  original^  it  might  be  received  in  evidence  and  effect 
Saoll.  ^  given  to  it  when,  on  payment  of  the  deficiency  in  the 
duty  and  of  the  penalty^  it  had  been  properly  stamped. 
I  do  not  find  any  words  in  stat.  24  &  25  Viet  e.  91. 
s.  34.  to  the  effect  that  the  copy  of  a  bill  of  sale  filed 
shall  be  deemed  and  taken  as  not  filed*  if  the  original 
was  not  duly  stamped  when  the  copy  was  filed.  It  is  a 
sufficient  protection  to  the  revenue  to  cast  on  the  proper 
officer  the  duty  of  refusing  to  file  the  copy  unless  the 
original  had  the  proper  stamp  upon  it  The  section  is 
in  the  nature  of  a  direction  to  the  officer,  not  an  enact- 
ment making  the  filing  of  the  copy,  and  consequently 
the  bill  of  sale,  void  if  the  proper  stamp  was  not  affixed 
to  the  original  before  the  copy  was  filed.  If  the  latter 
had  been  the  intention  of  the  Legislature  they  would 
have  said  so  in  express  words,  or  prohibited  the  stamping 
of  the  original  afterwards,  as  they  have  done  in  the  case 
of  bills  of  exchange.  And  I  am  the  more  inclined  to 
adopt  this  construction  by  reason  of  the  second  clause 
of  the  section.  [His  Lordship  read  it.]  Suppose  the 
title  of  a  person  depended  upon  the  registration  of  a 
deed,  and  the  amount  of  stamp  duty  depended  upon  the 
number  of  words  in  "  followers^^  to  the  deed,  the  Legis- 
lature could  not  intend  to  destroy  his  title  because  of 
an  accidental  mistake  in  the  calculation  of  the  amount 
of  the  stamp  duty  payable  in  such  a  case. 

Therefore  I  am  of  opinion  that  the  defect  which 
existed  at  the  time  of  filing  this  copy  may  be  cured 
by  afterwards  paying  the  deficiency  of  the  duty,  and  the 
penalty. 

Blackburn  J.  (The  only  other  Judge  present)    Stat. 
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Tuesdav, 
June  16th.. 

Factors  Acts, 
6  ^.  4.  c.  94. 
«.4.#6#6 
rfW.c.39.*.4. 
Factor  and 
commission 
agent. 
Agent  "in- 
trusted*  with 
goods. 


Baines  and  another  against  Swainson  and 
another. 

The  plftinliflb,  doth  manufacturers,  were  applied  to  by  R,  who  wsa  a 
factor  and  commission  agent,  for  a  sample  of  tneir  dotha,  on  the  repre- 
aentation  that  he  could  get  them  a  purdiaaer.  The  sample  lunrinff  been 
sent,  E.  afterwards  told  the  plaintins  tiiat  he  had  got  them  an  order  for 
a  certain  number  of  ends  at  a  stated  price.  The  i^ntiffii  required  to 
know  the  firm,  and,  8.  being  mentioned  as  the  firm,  they  sent  the  goods 
to  the  warehouse  of  £L,  who  was  to  pass  them  on  to  S.,  nltta  aeeing  the 
process  of  percbinff  performed  upon  them,  for  which  he  was  to  recetTe  a 
commission  from  the  plaintifis'Of  I«.  per  end.  E.  had  no  auihoritj  from 
S.,  and  he  sold  the  goods  to  the  defendants,  who  were  doth  merdiants, 
and  bought  them  bon&  fide.  Held,  per  Wiahtman  and  Orcmpton  JJ., 
that  E.  was  an  agent  "  intrusted"  witn  the  doths  within  the  meaning  of 
The  Factors  Acts,  6  &.  4.  e.  M.  «.  4.  and  6  &  6  Vict,  c,  39.  9,  4.,  and 
consequently  the  purchase  of  them  from  E,  by  the  defendants  wm  pro- 
tected :  per  BlacJ&um  J.,  that  E.  being  in  possession  of  the  goods,  he 
was,  according  to  stat.  5  &  6  Vict,  e,  39.  ».  4.,  to  be  taken  to  b« 
"  intrusted"  with  them  by  the  owner,  unless  the  contrary  was  ahewn, 
and  that  was  a  question  for  the  jury. 

'T^HE  declaration  alleged  that  the  defendants  converted 

to  their  own  use  eighteen  ends  of  Black  Union  doth 
belonging  to  the  plaintiff. 

Pleas:  First,  not  guilty;  Secondly,  traversing  that 
the  cloth  was  the  property  of  the  plaintiffs. 

Issues  thereon. 

On  the  trial,  before  Martin,  B.,  at  the  Yorkshire 
Spring  Assizes,  it  appeared  that  the  plainti£b,  Messrs. 
Baines  jf  Hurst,  who  are  doth  manufacturers  at 
Marley,  near  Leeds,  sought  to  recover  from  the  defend- 
ants Messrs.  Swainson  Sf  Bennett,  who  are  doth  mer- 
chants at  Leeds,  the  value  of  nineteen  ends  of  doth 
which  they  had  purchased  from  Emsley,  who  was  a  £BU^r 
and  commission  agent  at  Leeds  and  had  rooms  in  a 
warehouse  belonging  to  Best  The  plaintiff  Baines  was 
called  and  gave  the  following  evidence.  On  the  14th 
November,  1862,  he  met  Emsley  in  Leeds,  who  asked  him 
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*&e  price  of  the  eloth,  called  Union  cloth,  manufactured        1868. 
^y  him;  he  told  him  that  it  was  from  Ss.  to  Ss.  Id,  per       baihes 
J^ard.     Emiley  said  that  a  merchant  had  inquired  of  him     swaihsoh. 
'or  that  class  of  doths^  and  that  if  the  plaintiff  would  send 
•bim  a  sample  he  thought  that  he  could  get  him  an  order. 
-^  sample  was  sent  up  the.  same  day.    About  the  20th 
-^^^ecewnber  Balnea  saw  Emtley  again  in  Leeds,  who  said 
^liat   lie  thought  that  he  could  get  him  an  order  for 
^^vrenty-fbor  ends  of  cloth^  but  that  the  merchant  required 
see  another  sample  end;  and  another  end  was  sent. 
tlie  24th  Baines  saw  Enuky  again  in  Leeds,  and  he 
^fc^en.  said  that  he  had  got  him  an  order  for  twenty-four 
^srsckdm  of  that  class  of  cloths  at  Ss,  per  yard.     Baines  said 
-fcliaty  before  he  deliyered  any  goods  towards  the  order> 
Ifcme  must  know  the  firm  and  he  must  also  draw  the  money 
;S:miinself.     Emsley  said  the  firm  was  Joseph  Sykes  jr  Son. 
^^^BtMiiseM  said  he  knew  Messrs.  Sykes  to  be  a  good  house, 
sand  agreed  to  execute  the  order.  The  order  was  completed 
^i^n   tlie  16th  January,  1863,  and  the  goods  were  sent 
'^^o  BeMf^  warehouse  for  Emsley;  the  arrangement  being 
'fcliat  the  goods  were  to  be  sent  there,  and  that  Emsley 
^^pvas  to  pass  them  on  to  Messrs.  Sykes,  and  see  them 
^  *  perched/*  that  is,  extended  between  two  perches  or  poles 
:fbr  the  purpose  of  being  examined  by  the  purchaser,  in 
^3rder  to  see  whether  they  answered  the  description  given 
'S.n  the  order,  and  whether  there  was  any  defect  in  them ; 
^or  which  Baines  agreed  to  allow  Emsley  1«.  an  end. 
"The  whole  of  the  goods  were  not  manufactured  when 
Baines  agreed  to  execute  the  order ;  but  he  promised  to 
^mannSeu^ure  them ;  and  they  were  sent  to  the  finisher 
employed  by  the  plaintifis,  and  as  they  were  finished 
were  sent  by  separate  deliveries  to  Best's  warehouse. 
Baines  saw  Emsley  on   the  16th  January,  who   fixed 
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1863.  the  20th  for  drawing  the  money ;  and  Baines  accordinglv 
Bainm  went  to  St/kes  jp  Co.  for  the  money  on  that  day,  when 
SwAiRsoir.  ^^  foimd  that  they  knew  nothing  abont  the  mattert 
and  that  Emsley  had  no  authority  from  that  firm  to  bay 
cloths  for  them.  In  the  meantime  Emsley  had  sold 
twenty  of  the  ends  to  the  d/sfendants  at  a  price  some- 
thing below  the  ordinary  price,  and  for  less  than  they 
would  have  produced  if  sold  to  Sykes  jf  Son. 

Baines  knew  that  Emsley  was  a  commission  agent ; 
but  had  had  no  business  transactions  with  him  before. 
It  is  a  common  practice  for  manufacturers  at  Leeds  to 
send  their  cloths  to  commission  agents,  who  warehouse 
and  sell  them  in  their  own  names,  and  pass  them  on  the 
purchasers,  getting  commission  for  their  services :  they 
draw  the  money  from  the  purchasers,  and  pay  it  to 
the  manufacturers,  and  sometimes  they  do  not  give  the 
name  of  the  purchaser. 

The  learned  Judge  ruled  that  Emsley  was  not  an 
agent  within  the  meaning  of  The  Factors  Act,  6  C7.  4b 
c.  94.,  but  a  person  to  whom  goods  were  entrusted  to  be 
conveyed  from  the  vendor  to  the  vendee,  and  that  upon 
the  evidence  given,  the  plaintifb  were  entitled  in  point 
of  law  to  recover.  The  jury  thereupon  gave  a  verdict 
for  the  plainti£fs,  who  afterwards  signed  judgment  for 
damages  and  costs,  which  were  paid  by  the  defendants 
in  order  to  prevent  execution. 

In  Easter  Term,  Manisty  moved  for  a  rule  calling 
upon  the  plaintiflfs  to  shew  cause  why  the  judgment  and 
execution  should  not  be  set  aside  and  the  damages  and 
costs  repaid  to  the  defendants,  and  why  there  should  not 
be  a  new  trial  on  the  ground  of  misdirection. 

Stat.  6  G.  4.  c.  94  s.  4.  "  It  shall  be  lawful  to  and 
for  any  person  or  persons,  body  or  bodies  politic  or  cor- 
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jporate^  to  oontnict  with  any  agent  or  agents,  intrusted        1868. 
wm  ith  any  goods,  wares,  or  merchandize^  or  to  whom  the       bauiw 
Bj^MTne  may  be  consigned,  for  the  purchase  of  any  such  ^* 

ds,  wires,  and  merchandize,  and  to  receive  the  same 
and  pay  for  the  same  to  such  agent  or  agents ;  and 
I  contract  and  payment  shall  be  binding  upon  and 
^p^i»d  against  the  owner  of  such  goods,  wares,  and  mer- 
^sUsandiie,  notwithstanding  such  person  or  persons,  body 
cjm^-^T'  bodies  politic  or  corporate,  shall  have  notice  that  the 
.  or  persons  making  and  entering  into  such  Con- 
or on  whose  behalf  such  contract  is  made  or 
irsitered  into,  is  an  agent  or  agents;  provided  such  con- 
;  and  payment  be  made  in  the  usual  and  ordinary 
\  of  business,  and  that  such  person  or  persons,  body 
r  bodies  politic  or  corporate,  shall  not,  when  such  con- 
is  entered  into  or  payment  made,  have  notice  that 
^^Y3ch  agent  or  agents  is  or  are  not  authorized  to  sell  the 
^^d  goods,  wares,  and  merchandize,  or  to  receive  the 
••M  purchase  money/' 

Stat  6  &  6  Viet  e.  39.  s.  1.     ''  From  and  after  the 

'P^ng  of  this  Act  any  agent  who  shall  thereafter 

he  intrusted  with  the  possession  of  goods,  or  of  the 

^ocoments  of  title  to  goods,  shall  be  deemed  and  taken 

to  be  the  owner  of  such  goods  and  documents,  so  far  as 

^  give  validity  to  any  contract  or  agreement  by  way  of 

pledge,  lien,  or  security  bond  fide  made  by  any  person 

^th  snch  agent  so  intrusted  as  aforesaid,  as  well  for  any 

^^*'^€;inal  loan,  advance,  or  payment  made  upon  the  security 

^  ^ach  goods  or  documents,  as  also  for  any  further  or 

^^tinuing  advance  in  respect  thereof,  and  such  contract 

^^   agreement  shall  be  binding  upon  and  good  against 

*^^  owner  of  such  goods,  and  all  other  persons  interested 

^^rein,  notwithstanding  the  person  claiming  such  pledge 

VOL.  rv.  T  B.  &  8. 
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1868.        or  lien  may  have  had  notice  that  the  pevBcrn  with  whom 
Baihis       rach  contract  or  agreement  is  made  is  onlj  an  agent." 

T. 
SWAIJISOV. 

June  15th.     Before    Wightman    and   Crcmptom    Ja. 
Tempk  and    Q^a^n  shewed    canse. — Enuky  was  not 
an  agent    intmsted  with  goods  within  the  meaning 
of  Stat.  6  6r.  4.  c.  94.  «.  4.    In  the  tomsaction  in  qoea* 
tion  he  was  not  employed  by  the  plaintifls  as  a  oom- 
mission  agent  npon  whose  judgment  reliance  is  placed, 
nor  were  the  goods  intrusted  to  him  as  soch :  he  was 
an  agent  of  the  plaintifis  only  for  the  purpose  of  reoeiT- 
ing  the  goods  and  passing  them  on  to  a  particular  pnr- 
chaser,  and  was  no  more  an  agent  within  the  meaning 
of  this  statute  than  a  carrier  would  be.     In  Sieymam 
y.  Fleuker  (a)  the  person  held  to  be  "  an  agent  introated 
with  the  possession  of  goods/'  within  stat.  6  &  6  VieL 
c.  89.  s.  1.,  was  employed  to  sell  the  goods  to  anybody. 
In  Hardman  v.  Booth  {b\  where  the  plaintiff^  being  lei 
to  believe  by  the  clerk  to  a  firm  that  he  was  dealiiy 
with  the    firm,  sent   goods  to  them,  and    the  derk 
pledged  the  goods  with  the  defendant,  it   was  held 
that  no  property  passed  to  the  derk,  and  therefixe 
the  defendant  was  liable.     In  Lamb  y.  AtUubonntgh  (c) 
it  was  dedded  that  stats.  6  O.  4.  e.  94.  and  5  &  6 
Vict.  c.  39.  contemplated  the  relation  of  principal  and 
agent^  and  do  not  apply  to  the  case  of  master  and 
servant.     Suppose  the  case  of  a  Manchester  agent  aend* 
ing  goods  to  a  shipping  agent,  he  would  not  be  a  fiustcor 
within  the  meaning  of  these  statutes.     Siq^poae  A»  B* 
intrusts  goods  to  C  />.,  who  is  a  commission  agent,  and 
tells  him  to  hold  them,  and  not  to  sell  until  he  reodves 

(a)  13  a  B.  y,  &  519.  (6)  1  A  #  C  80a 

(r)  1  ^.  #  A  8S1. 
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mstroctioiis  from  hinii   and    C.  D.,  notwitlistaiiding^        1868. 
•elk  them  before,  tbat  case  would  be  within  the  proyifio       bIikm 
to  Stat.  6  &.  4.  c.  94  «.  4.     In  Mmh  v.  fV/tittenbury  (a)     g^  J;^^^ 
ft  wharfinger  was  beld  not  to  be  an  agent  intrusted  with 
goods  within  stat  6  6^.  4.  c.  94  «.  4. ;  and  Lord  Tenter^ 
dm  mif  p.  486, ''  If  a  wharfinger  were  so  considered,  it 
would  be  impossible  to  saj  that  a  carter,  a  warehouse- 
BUDi  or  a  padLer  was  not.^' 

Jum  16th.  Before  fftghimam,  CrampUm  and  Black-^ 
kmJs.  Mamshf  and  T.  Jmut  (Northern  Circuit), 
ooQtriL — This  case  belongs  to  the  dass  mentioned  in 
tiie  pteamble  of  slat.  6  C7.  4  c.  94 ;  sect.  1  provides 
ix  the  cases  of  persons  intrusted  with  goods  '^  for  the 
pnpose  of  consignment  or  of  sale/'  and  sect  4  applies 
to  agents  ''intrusted''  with  goods,  not  saying  that  the 
iatmating  must  be  "for  sale.'' 

The  ^bintiflb  knew  that  Emsley  was  a  commission 
ipot  for  selling  goods  of  this  kind,  and  that  he  had  a 
waidiDnse  or  rooms  of  his  own  for  receiving  goods  to  be 
iold.  He  had  dominion  over  the  goods  and  was  a  person 
whofitom  the  nature  of  his  business  might  be  taken  primS 
&cie  to  have  the  right  to  sell  them :  therefore  he  was  in 
tke  position  contemplated  by  the  Legislature,  who  in 
'  pMQDg  Stats.  6  &.  4  c.  94  and  5  &  6  Vict  c.  89.,  were 
^^opiiiion  that  the  loss  arising  from  the  fitiud  of  an 
igeat  should  fiall  on  the  person  intrusting  him  with  goods 
lather  than  on  an  innocent  purchaser.  Suppose  the 
9M)ds  had  been  in  the  warehouse  of  Emsley  at  the  time 
of  ihe  authority  given  to  him,  instead  of  being  sent  there 
^f^ards,  or  were  sent  there  without  anything  being 

(a)  2  JB.  #  Ad,  484. 
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1863.  ^^>  ^  either  case  there  would  have  been  an  "  intrust- 
iTiNKii  ^S"  And  here  Emsley  was  intrusted  with  the  goods 
as  part  of  his  business^  for  he  was  not  merelj  to  pass 
them  on  to  the  purchaser^  but  to  see  them  "  perched" : 
it  was  only  a  special  bai^in  that  the  plaintifi  should 
go  to  the  purchaser  and  draw  the  money.  If  the  Court 
were  to  go  into  an  inquiry  as  to  the  terms  on  which 
the  owner  intrusted  the  goods,  it  would  render  the 
statute  inoperatiye,  or  at  least  valueless.  Emsley  was 
intrusted  in  a  mercantile  transaction,  and  therefore  is 
within  the  Factors  Act,  according  to  the  decision  of 
Wigram  V.  C.  in  Wood  v.  Rowcliffe  {a). 

In  Higgons  v.  Burton  (b)  Martin  B.,  referring  to  the 
following  passage  in  Chitty  on  Contracts,  6th  ed.,  by 
Russell,  p.  344, — ''  It  is  said,  however,  that  if  the  real 
owner  of  goods  8u£fer  another  to  have  possession  thereof 
or  of  those  documents  which  are  the  indicia  of  property 
therein, — thereby  enabling  him  to  hold  himself  forth  to  the 
world  as  having,  not  the  possession  only,  but  the  proper^, 
— a  sale  by  such  a  person  to  a  purchaser  without  notice, 
will  bind  the  true  owner,"— observed, ''  But  probably  this 
proposition  ought  to  be  limited  to  cases  where  the  persoa 
who  had  possession  of  the  goods  was  one  who,  from  the 
nature  of  his  employment,  might  be  taken  primd  Jade 
to  have  the  right  to  selL'^  [Wigktman  J.  What  does  % 
the  learned  Baron  mean  by  the  term  *' employment  ?^ 
He  must  mean  the  nature  of  the  occupation  or  business* 
In  Sheppard  v.  The  Union  Bank  of  London  (e),  to  a 
count  for  detinue  of  jewels,  the  defendants  pleaded  in 
effect  that  one  J*  L.  was  intrusted  by  the  plaintiff  with  the 

(a)  6  Hare.,  183.  191.  (A)  26  L.  J.  Exch,  342.  344. 

(c)  7Jy.#iV;661. 
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jewels  as  his  agent,  and  delivered  them  to  the  defendants        1S63. 

as  bankers  by  way  of  pledge,  and  on  demurrer  that  plea,       ^bai»^ — 

which  did  not  state  that  J.  L.  was  agent  of  the  plaintiff     j,^  J;^ 

for  sale,  was  held  good.    IBlackburn  J.   That  case  is  no 

authority  as  to  the  description  of  agency  which  brings 

a  case  within  the  Factors  Act]     Wilde  B.  said,  p.  673, 

"The  object  of  the  statute  is  to  protect  a  person  who 

makes  advances  and  who  may  know  nothing  of  the 

dealing  between  the  principal  and  agent.     Mr.  Clarke 

pomted  out,  in  furtherance  of  that  view,  that  the  object 

has  been  not  only  to  protect  the  pledgee  from  the  fraud 

of  the  agent,  but  also  to  protect  him  if  the  agent  acts 

without  authority  and  ma\&  fide  as  against  the  principal.^' 

WioHTMAN  J.    I  am  of  opinion  that  this  rule  should 

he  made  absolute.    The  question  arises  on  what  is  com- 

numly  called  The  Factors  Act,  6  6^.  4.  c.  94.,  and  the 

&ct8  are  these.    The  plaintifib,  being  manufacturers  and 

haling  goods  to  dispose  of,  were  applied  to  by  Emsley^ 

^Ito  carried  on  the  business  of  a  factor  and  commission 

'S'enty  and  who  said  that  he  could  get  them  a  purchaser. 

Accordingly,  after  some  negotiations  between  them,  a 

i^^i^on  of  the  name  of  Sykes  was  proposed  by  EmsUy  to 

'^  the  purchaser  of  a  certain  quantity  of  goods.    The 

Pl^tiffs  knew  nothing  of  Sykes,  except  by  reputation ; 

^^^  they ;  not  having  any  immediate  dealing  with  him, 

**^d  not  making  any  inquiry  of  him  personally  as  to 

^liether  the  goods  were  to  be  purchased  by  him,  and 

^^^usidering  that  JSmsley  was  authorized  by  him  to  pur- 

^^*^^  goods  from  them ;  sent  the  goods  to  the  warehouse 

^'  Emsley,  who  was  to  transmit  them  from  his  ware- 

QOQae  to  Syhes  after  seeing  the  process  of  "  perching,'*  as 

^^  is  ca}led,  performed  upon  them.     Emsley  undoubtedly 
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1863.  received  the  goods  as  agents  for  they  were  warehousec 
Baimss  ^^  1^  warehouse;  being  delivered  in  snooessiTe  qnan 
SwAiiisov.  titi^i  ^  ^ch  parcel  was  ready;  and  there  they  remainec 
until  they  were  to  be  delivered  to  Stfkei.  Em$leg  hai 
had  no  dealings  with  8yke$  in  relation  to  the  goods  ii 
question^  and  sold  them  to  the  defendants  for  less  thai 
the  sale  to  Sykes  would  have  produced.  There  is,  how- 
ever, no  reason  to  doubt  that  as  far  as  the  defendanti 
are  concerned  the  sale  to  them  was  bonfi  fide,  and  Ai 
whole  question  turns  on  the  power  of  Emtky  to  bind  tb 
plaintiffs  by  a  sale  to  the  defendants. 

For  the  purpose  of  determining  that  question,  w< 
must  look  to  Stat.  6  6r.  4>.  c.  94.,  an  Act  to  alter  an( 
amend  stat.  4  G.  4.  c.  83.,  which  was  passed  ''for  thi 
better  protection  of  the  property  of  merchants  an( 
others,  who  may  hereafter  enter  into  contracts  or  agree 
ments  in  relation  to  goods,  wares,  or  merchandiae  intrua 
ted  to  fiftctors  ot  agents.'^  (His  Lordship  read  sect  * 
of  stat.  6  G.  4.  c.  94.)  According  to  the  proviso,  whid 
is  of  great  importance  in  considering  what  cases  com< 
within  the  enacting  part,  the  section  appfiea  to  casa 
where  the  assumed  agent,  having  no  authority  to  sd! 
the  goods,  sells  them  notwithstanding,  but  the  transso* 
tion  must  be  in  the  usual  and  ordinary  course  of  businesi 
and  on  the  part  of  the  purchaser  there  must  be  an  absena 
of  notice  that  the  agent  had  not  authority  to  selL  ^ 
section  does  not  apply  to  every  person  who,  thougb  actin| 
as  an  agent,  would  have  authority  to  sell ;  the  contrae 
must  be  made  in  the  ordinary  and  usual  course  of  busi 
ness.  Here  the  person  who  sold  the  goods  to  the  defen 
dants  was  on^  whose  ordinary  course  of  business  was  ti 
sell  and  buy,— he  was  a  factor  and  commission  agent,— 
jind  therefore  the  case  is  distinguishable  fir'oin  Man 
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▼.  WUUenbwijf  {a\  where  there  was  a  sale  by  a  person,        ^^^ 

to  whose  business  a  power  of  sale  was  not  ordinarily  in- 

csfclent    In  that  case  the  goods  had  been  sent  toa  whar- 

fijager,  and  thejr  were  in  his  possession  in  that  capadly ; 

laie  scdd  them  without  authority,  and  it  was  held  that  he 

wwkM  not  an  ''agent  intrusted  with  goods''  within  the 

vaeaning  of  stat  6  Cr.  4s.  c.  94  «.  4 ;  in  some  instances 

indeed  he  had  transacted  business  as  a  &ctor,  but  he 

leoeifed  the  goods  in  respect  of  which  that  action  was 

teonj^i^  not  as  agent  or  fiu^r,  but  simply  as  wharfinger. 

Heve  it  would  be  the  ordinary  course  of  employment  of 

Zmdejf  to  sell  goodt  with  which  he  was  intrusted ;  the 

■le  in  a  particular  instance  might  be  in  dereliction  of 

Us  dnty^  but  that  is  another  question. 

The  4lh  section  of  stat.  6  0. 4  c.  94  says  that  the  goods 

tddmost  have  been  ''  intrusted*'  to  the  agent    What  is 

m'^introsting**  within  the  meaning  of  the  statute  was 

MMdoed  in  milip$  y.  Uuth  {b\  in  which  it  seems  to 

hn  been  the  opinion  of  the  Court,  p.  598,  that  in  order 

bttoatitate  an  intrusting  it  is  necessary  that  the  owner 

ikodd  have  intended  the  fisu^r  to  have  the  goods  in  the 

fan  m  which  at  the  time  he  had  the  possession  of  them. 

htnuimg  with  goods,  it  is  said,  is  essentially  different 

^enaUing  a  person  to  become  possessed  of  them. 

landing  to  that  decision,  which  was  well  considered, 

'tte  owner  of  goods  intends  that   the  factor  shall 

hiv  them  bodily  in  his  possession,  and  he  does  so 

kiethem,  that  is  an  intrusting  within  the  meaning 

tftte  statute.      An  instance  of  the  difierence  was 

^  pot  in  the  argument  of  that  case  by  my  brother 

Chifta,  then  at  the  bar,  p.  588,  ''that  one  who  gives 

M  2  A  #  Ad.  484.  (ft)  6  Jlf.  #  fT.  572. 


280  TRINITY  VACATION. 

1868.       another  the  key  of  his  bureau  to  get  out  one  pape 

Baihu      ^^^^7  enable  him  to  procure  any  other  that  he  pleases 

SwAiisoH.     **^®'  ^^^  ^^^®*  ^^^  intrust  him  with  it."    Here  the  goo 

were  actually  in  the  possession  of  Emaley  the  agex 

being  in  his  warehouse^  and  therefore,  according  to  ti 

authority  of  that  case,  he  was  intrusted  with  them. 

The  remaining  question  is^  was  the  dealing  such 
might  properly  be  called  a  mercantile  transaction?  Tl 
circumstances  shew  that  it  was ;  and  therefore  the  prese 
case  is  distinguishable  from  Wood  v.  Rowcliffe  {a\  : 
which  there  was  an  advance  to  a  person  employed 
keep  possession  of  goods  upon  the  security  of  an  assigi 
ment  of  them^  which  is  a  totally  different  transaction. 

Consequently  the  three  requisites  which  bring  the  ca 
within  sect.  4  of  stat.  9  G.  4.  c.  94.  concur;  firsts  tl 
plainti&  intrusted  the  goods  with  an  agent^  who  all 
carried  on  the  business  of  factor  as  well  as  commissic 
agent ;  secondly^  the  sale  appears  to  have  been  in  tl 
ordinary  course  of  business  of  a  feu^tor  and  commisaio 
agent ;  and^  lastly^  it  was  a  mercantile  transaction.  Tl 
transaction  is  therefore  protected^  and  the  defendant 
entitled  to  our  judgment. 

Crompton  J.  In  the  course  of  this  discussion,  ax 
consideration  of  the  clauses  •f  the  Acts  of  Parliamei 
and  of  the  cases  which  have  been  referred  to,  I  hai 
changed  my  opinion.  At  Nisi  Frius  I  should  ba^ 
ruled  as  the  learned  Judge  did,  and  when  this  rule  w; 
moved  for  his  ruling  seemed  to  me  right.  I  th< 
thought  that  stat.  6  G.  4.  c.  94.  s.  4.  applied  only  1 
the  case  of  a  factor  or  agent,  or  at  least  of  some  perse 

(a)  6  Hare,  183.  191. 
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with  authority  to  sell ;    and    it   mav  possibly    refer        1863. 

to  a  case  in  which  there  was  a  general  authority  to       baihm 

tell^  with  a  restriction  as  to  the  selling  price :  but  I  am 

now  satisfied  that  the  right  construction  of  the  section 

is  that  which  my  brother  Wightman  has  pointed  out; 

thoagh  I  still  adhere  to  the  opinion  that  it  refers  to 

intmstiiig  an  agent  with  specific  goods  for  a  specific 

purpose  or  on  a  specific  occasion,  and  that  it  is  not  con* 

fined  to  the  case  of  a  factor  who  has  authority  to  sell, 

Cot  in  that  case  no  such  enactment  is  wanted  seeing 

±]iat   the  person  who  dealt  with  him  would  have  his 

s-igbt  at  common  law  under  the  authority  actually  given. 

.Alao  the  proviso  shews  that  the  Legislature  contemplated 

ceases  in  which  the  agent  had  not  authority  to  selL 

Xxx>1dng  at  the  purview  of  the  section,  and  the  omission 

of  the  word  "  factor/'  I  now  feel  clear  that  the  statute 

^wras  not  meant  to  be  confined  to  cases  where  there  was 

auiliority  to  selL 

In  applying  this  section  to  the  present  case  we  must 

«ee^  first,  whether  Emsley  was  an   agent  'Entrusted'' 

^mthin   the  meaning  of   the    statute ;   and   secondly, 

>rhether  the  sale  was  made  in  the  usual  and  ordinary 

^»urse  of  his  business  as  such.     It  is  to  be  taken,  for 

^e  purpose  of  the  present  motion,  that  the  sale  to  the 

defendants  was  a  bonfi  fide  transaction  in  the  ordinary 

course  of  business ;  though  it  is  open  to  Mr.  Temple  to 

say  that,  if  the  learned  Judge  at  the  trial  had  not  given 

his  opinion  that  Enuley  was  not  an  agent  within  the 

meaning  of  the  statute,  he  would  have  gone  on  to  shew 

that  it  was  not  such. 

In  the  first  branch  of  sect.  4  of  stat.  6  G.  4.  c.  94., 
1  do  not  construe  the  word  ''  agenf '  as  applying  to 
qU  agents.     It  is  said  that  the  statute  will  be  a  dead 
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1863.  letter  if  the  Court  enters  into  an  inquiry  as  to  the 
BjkiHss  terms  onwhich  Ae  owner  intrusted  tlie  goods.  But  that 
3wAi!i8o«.  (ftrgnment  does  not  mndi  help  ns.  The  question  is^ 
whether  the  person  was  intrusted  qud  ''agent,''  and  the 
difficulty  is  to  understand  what  that  word  realty  means. 
In  M(nA  y.  WhiUenbury  {a)  Lord  Tmterdm  remarked 
that  it  was  difficult  to  say  precisely  what  the  Legis- 
lature intended  by  these  general  worda  ''  an  agent 
intrusted  with  goods;''  but  from  the  first  it  has  been 
understood  that  they  do  not  apjJy  to  every  i^ecies 
of  agent,  and  I  think  Mr.  Manisfy  and  Mr.  Jams  did 
not  argue  suocessfully  that  whenever  goods  are  entrusted 
to  a  person  ostensibly  acting  as  a  fiustor— for  instaoee^ 
by  way  of  loan,  he  is  intrusted  with  them  within  the 
meaning  of  the  statute.  Their  argument  must  go  to  this 
extent,  that  a  person  could  not  deposit  his  goods  for 
any  purpose  with  a  hdor  or  agent  whose  general  trade 
was  to  sell  without  their  being  liable  to  be  sold  by  him; 
as  in  the  case  put  by  my  brother  Bhehburn  of  a  person 
selling  a  harp  or  piano  for  another  on  commission.  My 
present  impression  is,  that  a  person  is  not  an  agent 
intrusted  with  goods  within  the  statute  unless  the 
specific  possession  of  them  was  given  to  him  qud 
agent.  That  is  the  effect  of  the  decision  in  Mimk  v. 
Whittenbury  (a),  where  the  person  intrusted  was  a 
feu^r  as  well  as  a  wharfinger,  and  it  might  have  been 
supposed  he  had  authority  to  sell ;  but  it  was  said  the 
Act  did  not  include  a  person  in  the  situation  of  a  wharf- 
inger, any  more  than  a  carter,  a  warehouseman,  a  packer^ 
or  persons  of  that  kind,  who  may  sometimes  be  called 
agents.    And  in  Lamb  v.  Attenborouffh  (b)  we  held  that 

(a)  2  5.  #  ^rf.  481  48a  (h)  1  jB.  #  5.  831.   , 
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1863.  would  raise  so  much  difficulty  if  we  were  to  attempt 
BjkiHBs  *o  codify  the  law.  I  consider  Emsley  an  agent  in- 
SwjkiMoir.  ^^s^<^  ^^  ^^  possession  of  these  goods  as  an  agent 
within  this  Act  of  Parliament.  It  is  true  that  he  was 
not  to  sell  except  subject  to  the  plaintiffs'  approval  of 
the  purchaser^  and  they  took  the  precaution  of  drawing 
the  money.  But  still  he  was  an  agent  for  sale.  The 
instructions  given  to  him  by  the  plaintiffs  were^  ''We 
send  you  the  goods  for  the  purpose  of  effecting  this 
sale^  which  we  shall  ratify  and  approve  through  you^ 
and  we  intrust  you  with  the  possession  of  the  goods 
to  see  if  they  answer  the  description  we  have  given :'' 
that  is  what  I  understand  by  ''  perching.'^  The  goods 
were  sent  to  Emsky*%  warehouse^  and  were  placed  en- 
tirely imder  his  control ;  he  was  put  into  a  position  in 
which  he  could  abuse  his  trust  and  cheat  the  one  party 
or  the  other.  And  they  were  intrusted  to  him  as  agent 
in  a  mercantile  or  trade  transaction  within  the  rule 
propounded  by  fVigram  V.  C.  in  Wood  v.  RowcUffe  (o), 
which  is  the  most  satisfactory  one  to  my  mind  for 
determining  whether  a  case  is  within  the  Factors  Acts. 

Blackburn  J.  I  had  not  the  advantage  of  hearing 
cause  shewn  against  this  rule^  and  if  the  Court  were 
divided  so  that  my  opinion  would  make  a  difference  as 
to  whether  it  should  be  dischaiged  or  not^  I  would  not 
take  any  part  in  the  judgment  As  it  is^  so  &r  as  I  have 
heard  the  argument^  and  as  at  present  advised^  I  agree 
that  the  rule  ought  to  be  made  absolute.  The  £bu^ 
shew  that  Emsley  carried  on  a  business  in  which  he 
acted  as  agent  for  others^  and  in  the  ordinary  course  of 

{a)  6  Har$,  183.  191. 
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m^hich  he  would  sell  goods  and  receive  payment  for  them.        1863. 
rriiat  being  so,  I  think  he  was  an  agent  within  the       baihzb 
Mjneamug  of  6  Cr.  4  e.  94,  commonly  called  The  Factors     g^^^Ksoir 
.^^ct,  which,  from  the  context,  and  independently  of  the 
s^utliorities,  must  be  considered  to  be  confined  to  agents 
*who  are  carrying  on  a  business  which,  in  the  ordinary 
^^ouTse,  would  lead  to  sale.    The  4th  section  of  that 
statute  is  the  one  on  which  this  case  depends.    (His 
'Xx^rdship  read  it.)      The  proviso  shews   strongly  to 
-xnj  mind  that  the  agency  must  be  such  that  in  the 
csrdinary  course  there  are  to  be  sales  and  payments. 
The  phrase  "mercantile  transaction'^  means  the  same 
tiling;  but  it  is  a  larger  one,  because  there  are  many 
mercantile  agencies.     For  instance,  a  ship-owner  for- 
-warding  goods  and  a  carrier  carrying  them  do  not  con- 
stitute agencies  in  the  limited  sense  of  this  statute,  viz., 
agencies  to  sell  goods  in  the  ordinary  course  of  business 
ibr  a  principal,  and  receive  payment  for  them.    Emsley 
also  comes  within  the  latter  part  of  the  4th  section  of 
atat  5  &  6  Vict.  c.  89.,  which  says  that  an  agent  in  posses- 
ion of  goods  such  as  are  mentioned  is  to  be  taken 
ior  the  purposes  of  the  Act  "  to  have  been  intrusted 
therevrith  by  the  owner  thereof,  unless  the  contrary 
<iaa  be  shewn  in  evidence.^'    The  plaintiffs  gave  evi- 
dence how  Emsley  became  possessed  of   the  goods; 
^d  the  first  question  which  arose  then  was,  "  did  that 
Explanation  shew  that  he  was  not  intrusted  with  them 
^^ithin  the  meaning  of  the  statutes"?     I  do  not  agree 
"^^itli  the  counsel  for  the  defendants,  that  the  mere 
^^ct  of  an  agent  being  found  in  possession  of  goods, 
^ithough  they  have  been  handed  to  him  by  the  owner 
^^nowing  that  he  carries  on  such  a  business,  amounts  to 
^Mi  ''intrusting''  him  as  agent;  though  I  think  that 
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18631  under  that  part  of  $ect  4  of  stat.  5  &  6  Vid.  e.  89.  to 
B^,g„  which  I  have  referred,  the  fact  of  a  person  being  pat 
SwAiiivoir.  ^^  possession  of  goods  calls  upon  the  person  who  gave 
him  possession  to  explain  and  shew  that  it  was  not  an 
intrusting.  There  are  many  cases  to  which  my  brother 
Crompton  has  alluded,  in  which  goods  might  come  into 
the  possession  of  a  known  agent  from  having  been  lent  or 
pledged  to  him,  or  hired  by  him ;  but  that  in  my  opinion, 
independently  of  authority,  would  not  be  an  intrusting. 
In  Monk  v.  Whittenbury  {a)  the  goods  were  not  intrusted 
to  such  an  agent  as  the  Act  contemplated,  because  they 
had  been  intrusted  to  him  as  a  wharfinger,  and  not  as 
a  person  by  whom  the  goods  were  to  be  sold.  Therefin^ 
the  question  to  be  determined  is,  whether  these  goods 
passed  from  the  owners  to  Emsley  as  a  branch  of  that 
agency  in  which,  according  to  the  ordinary  course  of 
business,  he  would  have  to  sell  goods  belonging  to  others, 
and  receive  payment  for  them.  If  they  so  came  into  his 
possession,  they  came  to  him  in  the  ordinary  way.  When 
a  man  employs  an  agent,  part  of  whose  business  it  is  to 
sell  goods  and  receive  payment  as  such  agent,  and  puts 
him  in  possession  of  goods,  he  places  him  in  the  position 
of  a  man  at  common  law  having  authority  to  sell  or  pledge 
the  goods;  he  may  have  given  private  instructions  to  his 
agent,  but  unless  the  third  person  who  dealt  with  that 
agent  had  notice  of  them  the  owner  would,  at  common 
law,  be  boimd  by  the  act  of  the  agent.  I  construe  the 
Factors  Acts  as  saying  that  an  agent  whose  business  it 
is  to  sell  goods  and  receive  payment  for  them  shaU,  by 
virtue  of  stat.  6  G*  4.  c.  94.  s.  4.,  be  clothed  with  appar- 
ent authority  to  sell ;  and  by  virtue  of  stat.  5  &  6  Vici. 

(a)  2B.f  Ad.  484. 
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«r,  39.,  which  greatly  extends  the  former  Act,  shall  be        1868. 
c^Iothed  with  apparent  authority  to  pledge  the  goods;       baiveb 
X>roTided  he  sells  or  pledges  them  in  the  ordinary  course     g^^J^g^K 
^>f  businets :  the  owner  shall  be  exactly  in  the  position  of 
^feji  owner  at  common  law  who  has  clothed  him  with  such 
sft.xithority ;   and  his  private  instructions  shall  go  for 
soothing  unless  they  are  brought  to  the  knowledge  of 
^lie  person  dealing  with  him.    The  learned  Baron  at  the 
"brial  thought  that  there  was  no  eridence  of  such  an 
:uitni8ting  as  disentitled  the  plaintiff  to  recover.    But  I 
csannot  say  as  matter  of  law  that  when  Emsley  had  been 
uitmsted  with  these  goods,  and  was  to  forward  them, 
and  do  all  that  was  necessary  to  complete  a  sale  of 
-tJbem,  the  evidence  shews  that  he  was  not  intrusted  in 
±he  course  of  his  business  as  commission  agent  within 
t3ie  meaning  of  the  statute.    It  was  at  least  a  question 
^r  the  jurjr  upon  the  evidence  whether  he  was  not  so 
i^ntrusted.  And  another  question  would  arise  afterwards, 
-whether  upon  the  evidence  the  sale  had  taken  place  in 
'tAit  ordinary  course  of  business.    These  two  questions 
«re  mainly  questions  of  fact     The  case  having  been 
^topped  at  the  trial  before  the  questions  were  put,  I 
-^liink  the  rule  should  be  made  absolute  for  a  new  trial. 

Rule  absolute. 
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JuTm         ^^^  Company  of  Proprietors  of  The  Tamar 
Manure  Navigation  against  Wagstaffk.* 


Navigation, 
ToU, 


By  Stat  36  O,  3.  c.  67.  the  plaintiffii  were  empowered  to  make  and 
maintain  the  river  T.  "  navigable  for  boate,  bargee,  and  other  venda, 
with  proper  cuts  and  deviations  by  the  sides  thereof"  from  3£,  Quay  to 
B.  Poolf  and  from  thence  to  make  and  maintain  a  canal  navigable  for 
boats,  barees,  and  other  vessels  to  T.  Bridge,  and  to  make  and  maintain 
a  collateral  cut  or  canal  navigable  for  b<Mit8,  barges,  and  other  Teasels 
from  the  said  intended  canal  to  R.  MiU;  and  in  consideration  of  the 
great  charge  and  expense  which  they  most  incur  in  makinjg  and  main- 
taining the  works,  tney  were  empowered  to  take  from  time  to  time^ 
and  at  all  times  thereafter,  so  much  per  ton  per  nule  for  all  minerals, 
merchandize  and  other  goods,  matters,  and  things  whatsoever  idiich 
should  be  carried  "  upon  the  said  navigation,  canal  and  collateral  cut, 
or  any  of  them."  Tne  plaintifb  had  expended  considerable  sums  of 
money  in  clearing  and  deepening  the  river  from  M,  Qiu^  to  a  point 
about  a  quarter  of  a  mile  below  B,  Pool,  and  had  provided  towing  paths 
&c  by  the  side  thereof  for  the  purpose  of  making  the  same  navigable 
for  boats,  barses  and  other  vessels :  that  part  was  always  a  paUie 
navigable  tidu  river ;  but  they  had  not  made  the  canal  nor  uie  collateral 
cut.  Held,  that  they  were  entitled  to  recover  tolls  in  respect  of  the 
carriage  of  goods  over  that  part  of  the  river  which  they  had  so  made 
navigable  for  boats,  barges  and  other  vessels. 

n^HIS  was  an  action  brought  by  the  plaintiflb  against 
the  defendant  for  the  recovery  of  27h  4^.  for  rates 
or  tolls;  and  the  following  case  was  stated^  without 
pleadings^  under  The  Common  Law  Procedure  Act, 
1852,  15  &  16  Vict  c.  76.  s.  42. 

The  plaintiffs  are  a  Company  incorporated  by  stat 
86  G.  3.  c.  67.  The  Act  was  to  be  considered  as  part 
of  the  case  (a).    The  defendant  is  the  owner  and  oc- 

(a)  Stat^  36  G.  3.  c.  67.  8,1,  "  Whereas  the  making  and  maintaining 
of  the  River  Tamar  navigable  for  boats,  barges,  and  other  vessels,  from 
a  certain  quay  called  MorvotUham  Quay,  in  the  parish  of  Tavistock,  in 
the  county  of  Devon,  to  or  near  a  certain  place  called  Boat  Pod,  near 
Blanch  Down,  in  the  said  parish  and  county,  and  the  making  and  main- 
taining of  a  canal  for  the  navigation  of  boats,  barges,  and  other  Teasela 
from  Boat  Pool  aforesaid,  to  or  near  to  a  certain  bridge  called  Tamtrtcn 
Bridge,  in  the  parish  of  North  Tamerton,  in  the  county  of  ComwaU^ 
and  the  making  and  maintaining  of  a  canal  or  collateral  cut  for  the 
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cm  pier  €lf  the  Ftematar  Granite  Quarry,  which  is  situated 
oz^  the  banks  of  the  river  Tamar.    The  rates  or  tolls 


s^^^-igation  of  boati,  bsiges,  and  other  TesselB,  from  tho  said  canal,  at 

<:><^    near  to  a  bridge  called  Powlaan  Bridge,  in  the  parish  of  LUtofty  in 

^^«  covntj  of  Dewm,  to  or  near  to  a  mill  called  Bichgrove  MiU,  in  the 

C^nah  Gt  8L  SUpken,  near  the  borough  of  Launceaton,  in  the  county  of 

^o*  meaU,  will  greatly  fiidHtato  and  render  less  expeneiye  the  carriage 

^s^d  conr^aooe  of  coals,  timber,  stone,  limestone,  slate,  lead,  com,  sand, 

^^^>»«^  maame,  and  of  all  wares,  goods,  and  other  articles,  and  will 

"uateriallly  assist  the  agrumltore  of  the  circunjacent  country,  and  will 

^^Uicrwiae  be  of  great  public  adrantage  ;*'  certain  persons,  being  pro- 

pvietota  of  shares  in  the  navigation,  canal,  and  collateral  cut  thereby 

^^itliorised  to  be  made,  were  incorporated  by  the  name  of  "  The  Com- 

X^^nj  of  Broprieton  of  the  Tamar  Manure  NaTigation.'' 

8eet  2  enacts  **  Uiat  it  shall  and  may  be  lawful  to  and  for  the  said 
^^ompaiiy  of  Fkopiieton  to  raise  and  contribute  amongst  themselves  a 
^Ofoapetent  sum  of  money  for  making  and  maintaining  the  said  navigation, 
^aaal,  and  eoQafteral  cut,  and  all  the  feeders,  basons,  aqueducts,  ways, 
^umys,  whaift,  and  all  other  works  and  conveniences  belonging  or 
'^^quioto  tfiereU\  not  exceeding  in  the  whole  the  sum  of  81,000/.,"  to  be 
^▼ided  into  shares  of  &0L  each ;  and  aU  persons  who  subscribed  for 
"^^•ves  "  towards  canying  on  and  completing  the  said  navigation,  and 
^^^«r  the  purposes  of  the  said  subscription,  shall  be  entitled  to  and 
'^^ccive,  after  the  said  navigation,  canal,  and  collateral  cut  shall  be 
^'^'^KipleCed,'*  a  proportionable  part  of  the  profits  and  advantages  arising 
*^^  arcming  by  the  rates  and  other  sums  of  money  to  be  raised,  re- 
*^'*>wd,  or  received  by  the  Company  of  Proprietors  under  the  Act. 

^ect  22  enacts  **  that  it  shall  and  may  be  lawful  to  and  for  the  said 

^^^apany  of  Proprietors,  and  they  are  hereby  authorized  and  empowered 

^   ^aiake  and  maintain  the  said  river  Tamar  navigable  for  boats,  barges, 

^^^^4  other  vessels,  with  proper  cuts  and  deviations  by  the  sides  thereof, 

|^^"^*ii  a  certain  quay  called  MorweUham  Quay,  in  the  parish  of  Tavistock, 

"^      the  eounty  of  Devon,  to  Boat  Pool,  near  Blanch  Down,  in  the  said 

and  county,  and  from  thence  to  make  and  maintain  a  canal 

^'^Hgi^)le  for  boats,  baiges,  and  other  vessels  from  the  said  Blanch  Down 

^^^x^GQ^  the  several  parishes,  townships,  hamlets,  or  places  of  Tavistock 

a^<>Tciiid,  and  of  LamerUm,  &c,  all  in  the  county  of  Devon,  to  or  near 

to    a  oortain  bridge  called  TamerUm  Bridge,  in  the  parish  of  North 

^^""o^oii,  in  the  county  of  Cornwall,  and  to  make  and  maintain  a 

soUatenl  cut  or  canal  navigable  for  boats,  barges,  and  other  vessels 

^■^<>na  the  laid  intended  canal,  at  or  near  to  a  bridge  called  Powlson 

VOL.  IV.  u  B.    &    8. 
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1S63.        8ougbt  to  be  recovered  in  this  action  are  claimed,  under 

Tamar       the  54th  section  of  the  Act  of  Parliament,  for  the  car- 

NaWgatbn     ^iagc  and  conveyance  of  granite  and  other  goods  by  the 

Corapanj      defendant  from  Impham  Quay  to  Morwellham  Quay,  over 

WAQgTAirrB.    1^  part  of  the  river  Tamar:  *'snch  part  of  the  said  river 

was  always  a  public  navigable  tidal  river/'  The  plaintiffs 

under  their  Act  expended  considerable  sums  of  money 

in  clearing  and  deepening  that  part  of  the  river,  and 

providing  towing  paths,  planks  and  bridges  by  the  aide 

thereof,  "  for  the  purpose  of  making  the  same  navigable 

for  boats,  barges  and  other  vessels/'    The  granite  andL 


Bridge,  in  the  said  parish  of  Liston,  in  the  conntj  of  Devon,  to  Bichffrovt 
Mill,  in  the  parish  of  St.  Stephen,  near  the  borough  of  Launceatan,  in 
the  county  of  Cornwall,  through  the  seyeral  parishes,  townshipe,  hamleti^ 
or  places  of  ^.  Stephen,  St.  Thomas,  and  St.  Mary  Magdalen,  in  the 
county  of  Cornwall ;"  &c 

Sect.  54.  "And  in  consideration  of  the  great  charge  and  expense 
which  the  said  Company  of  Proprietors  must  incur  and  buSEbt  in  making 
and  maintaining  the  works  hereby  authorized  to  be  made  and  maintained, 
be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
Company  of  Proprietors  from  time  to  time,  and  at  all  times  hereafter, 
to  ask,  demand,  take,  and  recover,  to  and  for  their  own  proper  uae  and 
behoof,  the  several  rates  hereinafter  mentioned,  for  the  tonnage  and 
wharfage  of  all  minerals,  merchandize  and  other  goods,  matters,  and 
things  whatsoever,  which  shall  be  carried  or  conveyed  upon  the  said 
navigation,  canal  and  collateral  cut,  or  any  of  them ;  (that  is  to  say), 

"  For  all  coal,  culm,  and  freestone,  to  be  navigated  and  conveyed  upon 
the  said  navigation,  canal  or  collateral  cut,  the  sum  of  Sd.  per  ton  per 
mile ;  and  so  in  proportion  for  any  greater  or  less  quantity  than  a  ton, 
or  greater  or  less  distance  than  a  mile." 

The  rates  for  other  things  were  similarly  imposed ;  and  an  action  of 
debt  or  upon  the  case  was  given  for  the  recovery  of  them. 

By  sect.  55,  the  Company  are  empowered  to  lease  "  the  rates  hereby 
made  payable,  or  any  part  or  parts  thereof  upon  the  whole  or  any  pait 
or  parts  of  the  said  navigation,  canal,  and  collateral  cut." 

Sect.  59  enacts  (among  other  things)  that  all  persons  shaU  have  £ree 
liberty  "  to  navigate  and  pass  upon  and  use  the  said  navigation,  canal, 
and  collateral  cut,  with  any  boats  or  vessels  '*  upon  payment  of  such 
rates  as  shall  be  demanded  by  the  Company,  not  exceeding  the  sums 
therein  mentioned  &c. 
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other  goods  ware  oonyeyed  from  Fremator  Quarry  to 
Imfham  Quay  by  the  defendant  on  a  railway  of  bis 
own  oonstraction^  and  thence  carried  and  conveyed  on 
the  riyer. 

The  plaintifiii  have  not  made  and  maintained  many 
of  the  things  which  they  were  authorized  and  em- 
powered  to   make   and  maintain  under   the  Act  of 
Parliament.     They  have   not  made    and  maintained 
tlie  river  navigable,  as  they  were  authorized  and  em- 
powered to  do  by  the  Act^  from  the  quay  called  Morwell- 
A«m  Qmty,  referred  to  in  the  Act^  to  Boat  Pool  referred 
torn  the  Act;  but  they  have  made  the  same  navigable 
firom  Morwellham  Quay  to  and  above  New  Bridge  CaJr 
^Mt^  to  a  point  about  a  quarter  of  a  mile  below  Old 
J^arquis,  being  ''to  or  near  to  a  certain  place  called 
^OQt  Pool,  near  Blanch  Down,  in  the  said  parish  and 
^oanty/^  as  authorized  and  empowered  by  the  Act 
Hie  plaintifb  from  thence  have  not  made  and  maintained 
the  canal  navigable  for  boats,  barges  and  other  vessels 
fitnn  Blanch  Down,  referred  to  in  the  Act,  to  a  certain 
l^ridge  called  Tamerton  Bridge  referred  to  in  the  Act, 
nor  have  they  made  or  maintained  the  collateral  cut 
^^  canal  navigable  for  boats,  barges  and  other  vessels, 
fi^m  the  intended  canal,  at  or  near  to  a  bridge  called 
^ovihon  Bridge,  referred   to  in  the  Act,   to  Bichgrove 
^iU  referred  to  in  the  Act.     The  population  of  all 
^kicb  country  is  very  small  and  scattered,  and  the 
^i^aJe  of  the  district  is  also  very  small. 

The  canals,  if  made  as  authorized  by  the  Act,  would 
l^^ve  been  thirty  miles  long.  The  navigation  which 
^^^s  been  made  by  the  Company  is  rather  more  than 
*>^  miles  long. 

'Ilie  defendant,  if  he  had  chosen,  might  have  used  and 
u  2 
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1868.       ^^7  i^o^  conyeniently  lue  the  navigation  of  the  plaintiffi^ 
rp^j,^^       from  the  part  of  the  river  above  New  Bridge  down  to  the 
N^^iS»Son    ^^"^y  called  Morwellham  Quay,  and  he  has  been  requested 
Company      to  do  SO  instead  of  constructing  and  using  the  rail  or 
Wagstaffk.  tramway  which  he  has  constructed  by  the  side  of  the 
navigation  for  about  the  length  of  two  miles  and  upwards. 
But  he  has  found  it  more  convenient  to  construct  and 
use  his  tramway,  because  larger  vessels  can  be  brought 
up  to  Impham  Quay  than  to  New  Bridge.     Before  the 
tramway  was  completed  the  defendant  did  use  the  navi- 
gation from  New  Bridge  to  Morwellham^  Q^oy^  t^d  paid 
the  plaintifls  dues  for  the  same ;  but  since  the  completion 
of  that  tramway,  in  1861,  the  defendant  has  not  made 
use  of  the  navigation  of  the  plaintifis,  except  bekyw 
Impham  Quay. 

The  making  and  maintaining  of  all  the  works  and 
canals  which  the  plaintifEs  were  authorized  and  empowered 
to  make  by  the  Act  would  have  been,  at  the  time  of  the 
carriage  and  conveyance  of  the  granite  on  the  river  and 
now  is,  of  public  utility,  and  would  have  been  and  would 
be  useful  to  the  defendant. 

It  is  admitted  that  the  plaintiffs  are  entitled  to  recover 
the  said  tolls  unless  the  non-completion  by  them  of  the 
entire  undertaking  contemplated  by  the  Act  of  Parlia- 
ment disentitles  them  to  take  those  tolls.  The  Cour^ 
to  be  at  liberty  to  draw  inferences  of  fact 

The  question  for  the  opinion  of  the  Court  is,  Whethes 
the  plaintiffs  are  or  are  not  entitled  to  recover  from  tfaa 
defendant  the  said  tolls  and  dues. 

J.  Brown  {Finder  with  him),  for  the  plaintiffs. — Und«— 
their  Act,  86  G.  8.  c.  67.  the  plaintifib  are  entitled 
take  tolls  on  or  for  so  much  of  the  navigation  as  Ii^ 
been  completed  by  them,  although  other  parts  of  t^ 
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works  and  canak  contemplated  by  that  Act  have  not  been 
execated.  The  words  of  sect.  22  are  permissive,  and  no 
time  is  limited  within  which  the  works  must  be  executed. 
The  tolls  given  by  sect  54  being  per  ton  per  mile  are 
oo-extensive  with  the  completed  parts  of  the  navigation, 
tnd  divisible  from  the  tolls  of  the  unexecuted  part.  It 
is  usual  to  open  part  of  a  railway  and  to  take  tolls  on 
the  part  so  opened  before  the  whole  has  been  completed. 
[Croaq4(m  J.  According  to  your  argument  persons 
Qsing  only  a  part  oi  the  river  where  the  plaintiffs  had 
iK)t  executed  any  works  would  be  liable  to  toll  because 
tbey  had  used  the  navigation.  However,  the  words  of 
mt.  54  are  in  your  fkvour :  and  so  is  the  decision*  of  the 
Bxdiequer  Chamber  in  The  York  and  North  Midland 
ffoQway  Company  v.  The  Q^een{a).']  [He  was  then 
•topped.] 
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IH^ntiee  {Hume  Williami  with  him),  for  the  defendant. 
^Admitting  that  the  Company  could  not  be  compelled 
to  make  the  whole  system  of  navigation,  the  right  to 
toke  tolls  was  granted  only  "in  consideration  of  the 
S^eat  charge  and  expense  which  the  said  Company  of 
lS>pri6tors  must  incur  and  suffer  in  making  and  main- 
^^^ining  the  works  hereby  authorized  to  be  made  and  main- 
tained.'' An  Act  of  Parliament  taking  away  the  free  right 
of  using  the  river  is  to  be  construed  strictly;   and  if 
there  is  an  equitable  defence  which  could  be  pleaded  to 
the  action  the  defendant  is  entitled  to  judgment     The 
benefit  intended  for  the  public  was,  not  merely  making 
the  river  Tamar  navigable,  but  making  a  canal  which 
ironld  ^ve  the  public  a  navigation  of  thirty  miles; 
irhereas  only  three  miles  have  been  rendered  avail*' 
(a)  1  £:  #  ^.  85a 
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1863.       ^^^^     [^®  ^^   ^^^  Stourbridge  Canal  Company  y 

— ^^^^^ —  IVheeley  (a).]     [Cront/^/on  J.     In  that  case  the  wori 

Manure       giving  the  right  to  take  the   toll    were   not  stron 

Navigaaon      «        »  » 

Company      enough  to  impose  it  in  a  part  of  the  canal  in  whic 
Wagstaffe.    there  were  no  locks.     Blackburn  J.     How  does  tl 
passage   in    the    jadgment  referred  to   apply  whei 
there  is  a  mileage  rate?     Crompton  J.     When  is  tl 
right  to  take  tolls  to  begin  ?]     Not  until  all  the  wor! 
are  finished.     In  Cohen  y.  WUhinson  {b)  a  resolution  i 
a  railway  Ck>mpany  to  make  a  small  part  only  of  a  liiu 
authorized  by  their  Act  was  held  to  be  ill^al  as  againsi 
the  landowners  on  the  line  and  the  shareholders  of  the 
Company,  and  an  injunction  was  granted.     [^Crompim 
J.     In  that  case  there  was  an  equity  between  the  Com- 
pany and  the  shareholder  who  prayed  for  an  injunction 
but  the  authority  of  it  is  shaken  by  the  decision  of  th( 
Exchequer  Chamber  in  The  York  and  North  Midkau 
Railway  Company  v.   The  Queen   (c).      May   not  thi 
plaintiffs  take  tolls  for  the  purpose  of  completing  th< 
works  authorized  by  their  Act  ?     In  an  action  for  port 
dues,  it  is  no  defence  that  the  owners  of  the  port  have 
not  performed  their  duty  of  repairing  and  maintaining 
the  harbour  (J).     Suppose  the  navigation  were  out  a 
order,  that  would  not  be  a  defence  to  an  action  for  toll. 
But  the  Court  of  Chancery  would  restrain  the  Compaa 
from  taking  tolls.     In  Salmon  v.  Randall  (e\  whi(r 
may  be  cited  for  the  plaintiffs,  there  was  a  continuiiis 
right  in  Commissioners  for  improving  the  town  of  CoKm 
bridge  to  exercise  the  powers  vested  in  them  of  takiHi 

(a)  2jB.#^rf.792.  796. 

(b)  12  Beav,  125. 138;  affirmed  1  Mac.  #  Gord.  481. 

(c)  lE.fB.  868. 

(d)  See  T7ke  Mat/or  of  Exeter  v.  Warren,  5  Q.  B.  778. 
(0  3  Myl  4'  Cr,  439. 
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property  for  the  purposes  of  the  Act.  Here  is  substan- 
tially an  abandonment  of  great  part  of  the  navigation. 
[^C^rompion  J.  There  is  not  a  total  abandonment.  Are 
the  shafeholderB  to  lose  the  money  expended  on  the 
works  as  £Eur  as  the  river  has  been  made  navigable  ?] 
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J.  Brawn  was  not  called  upon  to  reply. 


Cbompton  J.    The  words  of  the  54th  section  of  stat. 
86  G.  8.  e.  67.  are  too  strong  to  be  ejot  over;  and  there 
i»    no  equitable  defence  to  the  action^  for  Courts  of 
equity  are  bound  by  the  provisions  of  an  Act  of  Parlia- 
n^ent.    It  was  intended  or  contemplated  by  the  Legisla- 
ture, when  they  empowered  the  Company  to  levy  tolls, 
tli^  all  the  works  authorized  to  be  executed  should  be 
completed  for  the  use  of  the  persons  paying  the  tolls. 
Sut  the  words  in  section  54,  giving  the  plaintiffs  the 
nght  to  take  toll,  are  **it  shall  and  may  be  lawful  to  and 
£oT  the  said  Company  of  Proprietors  from  time  to  time, 
€xmdat  all  times  hereafter,  to  ask,  demand,  take,  and  re- 
oover"  the  rates  after  mentioned.    And  we  should  not 
l>e  justified  in  inserting  the  words  '^  as  soon  as  a  substantial 
partis  completed/'  which  in  effect  the  argument  for  the 
defendant  requires  us  to  do.  The  plaintiffs  might  encounter 
®ome  difficulty  in  the  words  farther  on,  '*  which  shall  be 
^^^^ed  or  conveyed  upon  the  said  navigation,  canal  or 
^^Uateral  cut,"  if  they  stood  alone ;  but  the  words  '*  or  any 
^^  them*'  are  added.    The  clause  giving  the  toll  means 
'^t  from  the  time  when  the  navigation  should  be  ren- 
^^r^  available  to  any  extent,  and  used,  the  plaintiffs 
^l^oiild  be  entitled  to  demand  and  recover  the  rates  fixed 
^y  the  Act  at  so  much  per  mile.    The  words  are  express, 
'^^d.  run  from  the  time  of  the  passing  of  the  Act  and  not 
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1868. 


from  the  completion  of  the  nayigatioiL    Our  judgment 
must  therefore  be  for  the  plaintiffs. 


Tamar 

Manare 

KaTigation 

Company  Blackburn  J.     (The  Only  other  Judge  present)   The 

Waqstaffe.    words  used  in  sect.  54  require  that,  as  soon  as  any  portion 
of  the  canal  and  navigation  is  cut  and  used,  toll  shall  be^ 
paid.     And  that  construction  is  rather  fortified  by  th^ 
language  in  sect.  22,  authorizing  the  making  of  a  ooUa — 
teral  cut  ^^&om  the  said  intended  canaL**    That  howeyei^* 
is  immaterial ;  because  the  portion  of  the  navigation 
by  the  vessels  of  the  defendant  has  been  completed* 

If  the  Legislature  meant  that  toll  should  not  be  pai( 
till  the  completion  by  the  Company  of  all  the  work, 
authorized  by  the  Act,  they  have  neglected  to  uae  woi 
to  express  that  meaning. 

Judgment  for  the  plaintiffs  (< 


(a)  See  Roberts,  appt,  Roberts,  reupt,  ZB.f  8,  183. 


•). 


Wednesday, 
June  24th. 

Action  on 
contract. 
Plea. 

Breach  by 
plaintiff. 


JoNASSOHN  and  another  against  Young. 

Declaration  on  an  agreement  by  the  plaintifi&  to  sell  and  deUyer  t^  the 

defendant,  and  by  the  defendant  to  purchase,  aa  many  of  the  pi«i»->-«^- ifly 

N,  Gas  Coals,  equal  in  quality  to  a  carso  before  shipped  on  trial,  as 

steam  Yessel  to  be  sent  by  the  defendant  could  feteh  in  nine  m 

from  S,  to  L,    Breach :  that  the  defendant  refused  to  send  a  steam ' 

to  fetch  divers  cargoes  of  coals.    Third  plea:  that,  before  any  bzea 

the  defendant,  the  plaintifb  broke  the  contract  by  delivering  ooal ' 

was  no  part  thereof  ^  coal  equal  in  quality  to  the  cargo  ahipp 

trial,  but  was  inferior  thereto,  and  wholly  unfit  for  the  defend 

purposes,  as  the  plaintifiGb  well  knew.    Fourth  plea :  that,  befoi 

breach  by  the  defendant,  the  plaintiff  broke  the  contract  by  det 

an  unreasonable  time,  and  beyond  the  time  permitted  by  the  cokb-'^^  ^tzaet, 

the  vessel  sent  by  the  defsndant  to  receive  the  ooal    Held,  th«t  n.^^^"*^^" 

of  the  pleas  was  an  answer  to  the  declaration. 

^HE  declaration  stated  that  it  was  agreed^  bjr  ^^ 

between  the  plaintiflFs  and  the  defendant^  tlutfc-=^  *^^ 
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plamtiflEs  ahould  sell  and  deUver  to  the  defendant^  and        1863. 
that  the  defendant  would  purchase  of  the  plaintiffs^  as    joha88ohh 
many  of  the  plaintiffs'  NeHlesworth  Gas  Coals^  equal  in       youhq. 
quality  to  a  certain  cargo  of  them  before  then  shipped 
on  trial  by  a  steam  vessel  called  The  Great  Northern,  as 
one  steam  vessel  could  fetch  in  nine  months^  proceeding 
to  Sunderland^  and  aflier  loading  the  cargo  proceeding 
with  it  firom  thence  to  London,  and  after  discharging 
the  cargo  at  London  proceeding  back  again  to  Sunder- 
land  for  another  cargo^  and  thence  back  again  with  the 
cargo  to  London,  and  so  on  until  the  expiration  of  the 
nine   months;  the  steam  vessel    to   be  sent  by  the 
defendant  for  the  coals  and  the  plaintiffs  to  ship  them 
on  board  of  it  at  Sunderland,  at  and  for  a  certain  price, 
to  wit,  5s.  9d.  per  ton,  to  be  paid  by  the  defendant  to 
the  plaintiffs  at  the  beginning  of  each  month  for  the  pre- 
ceding month's  supply,  less  21. 10s.  per  cent  discount. 
Averment,  that  the  plainti£&  have  always  been  ready 
and  willing  to  sell  and  deliver  to  the  defendants  and 
ship  the  coals  on  the  terms  aforesaid,  and  have  done  all 
things,  and  all  things  have  happened,  and  all  times  have 
elapsed,  necessary  to  entitle  the  plaintiffs  to  have  the 
agreement  performed  by  the  defendant  on  his  part  &c. : 
Vet    the  defendant  neglected    and    refused    to    send, 
and  made  default  in  sending,  a  steam  vessel  to  Sun- 
€ierland  to  fetch   divers    cargoes,   or  the  quantity  of 
the  coals  which  he  ought,  according  to  the  agreement, 
t;o    have  fetched   and  accepted;   and    the  defendant, 
liefore    the    expiration    of  the    nine    months,  wholly 
cind  absolutely  refused  to  send  any  other  steam  vessels 
for  the  coals,  or  to  accept  any  more  of  the  coals,  and 
declared  to  the  plaintiffs  that  he  would  not  perform  any 
more  the  agreement,  and  exonerated  and  discharged  the 
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1863.       plaintifiEs  from  any  further  performance  thereof  on  their 
^NA880HM     P*"^  •  *"^^  ^7  reason  of  the  premises  the  plaintiffs  have 
Young        ^®^^  much  injured. 

Third  plea.  That^  before  any  breach  by  the  defendant 
of  the  agreement^  the  plaintiffs  broke  the  contract  by 
delivering  and  shipping  to  the  defendant^  in  pretended 
fulfilment  thereof,  gas  coal  which  was  no  part  thereof 
equal  in  quality  to  the  cargo  shipped  on  trials  but  was 
very  inferior  thereto,  and  wholly  unfit  for  the  defendant's 
purposes,  as  the  plaintiffs  well  knew ;  whereupon  and 
wherefore  the  defendant,  immediately  upon  discovering 
the  plaintiffs'  default,  and  within  a  reasonable  time  in 
that  behalf,  refused  to  fetch  or  accept  any  more  of  the 
coal. 

Fourth  plea.  That,  before  any  breach  by  the  defen- 
dant of  the  agreement,  the  plaintiffs  broke  their  contract, 
to  wit,  by  detaining  the  defendant's  vessel  an  undue  and 
unreasonable  length  of  time,  and  far  beyond  the  time 
permitted  by  the  contract,  and  contrary  to  the  defen- 
dant's will,  upon  divers  occasions  upon  which  the  defen- 
dant had  sent  the  same  to  the  plaintiffs  to  be  loaded 
with  coal  under  the  agreement,  and  by  not  loading  the 
vessel  with  coal  as  aforesaid,  on  any  or  either  of  the 
occasions,  until  after  the  lapse  of  a  long  and  unreason- 
able space  of  time  after  they  had  notice  that  such  vessel 
was  ready  to  receive  coal,  and  thereby  greatly  injured 
and  damnified  the  defendant ;  whereupon  and  wherefore 
he,  immediately  upon  notice  of  the  plaintiffs'  default, 
refused  to  fetch  or  receive  any  more  of  the  coal. 
Demurrer  to  each  plea,  and  joinder. 

Hannen  (  Bidder  with  him),  in  support  of  the  demurrer. — 
The  substance  of  both  pleas  is,  that,  because  the  contract 


V. 
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lad  been  broken  in  part  by  the  plaintifiGs — ^whether  in       1863. 
aiot  deliyering  coala  equal  to  sample,  or  in  detaining  the     Johassohh 
defendant's  vessel  beyond  the  time  permitted  by  the  con- 
"tract,  the  defendant  is  justified  in  refusing  to  carry  out 
the  contract  for  the  remainder  of  the  period  to  which  it 
related :  but  such  a  plea  is  bad  both  on  principle  and 
authority ;  Weaver  v.  Sessions  (a),  Franklin  v.  Miller  (6). 
In  Withers  v.  Reynolds  {e),  where  there  was  a  refusal 
by  the  plaintiff  to  complete  the  contract^  Patteson  J. 
•aid,  p.  885,  *^  If  the  plaintiff  had  merely  failed  to  pay 
for  any  particular  load,  that,  of  itself,  might  not  have 
been  an  excuse  to  the  defendant  for  delivering  no  more 
straw :  but  the  plaintiff  here  expressly  refuses  to  pay  for 
the  loads  as  delivered ;  the  defendant,  therefore,  is  not 
liable  for  ceasing  to  perform  his  part  of  the  contract/' 
[Wightman  J.    The  plaintiff  in  effect  said,  "  If  you  send 
a  load  of  straw  I  will  not  pay  for  it."  Cromptan  J.  If  the 
porchaaer  of  goods  refuses  to  pay  for  them,  or  is  insol- 
vent, the  vendor  is  not  bound  to  deliver.  But  these  pleas 
allege  a  breach  of  the  contract  by  the  plaintiff  as  to  part 
only.]     They  do  not  shew  that  the  plaintiffs  were  unable 
Or  unwilling  to  supply  coals  according  to  the  contract. 
In  Hoare  v.  Rennie  {d)  the  plea  alleged  that  the  plain- 
tiffs  failed  to  complete  a  shipment  of   iron   for  the 
inonth  of  June  according  to  the  contract,  and  were  never 
i^eady  and  willing  to  deliver  to  the  defendants  such  a 
Quantity  of  iron  in  June  as  was  specified  in  the  contract ; 
^nd  the  plea  was  held  good :  there  the  refusal  of  the 
[plaintiffs  to   supply  the   iron    would   have    postponed 
^tie  performance  of  the  contract  indefinitely.    [Crompton 
^.    That  case  belongs  to  the  class  in  which  the  breach 

(a)  6  Taunt.  154.  (b)  ^  A.  ^  E,  699. 

(c)  2B,f  Ad.  882.  (rf)  b  H.  ^  N.  19. 
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1863.       alleged  in  the  plea  is  an  entire  firostration  of  the  contract. 
JoNAssoHH    J^i^ckbum  J.  referred  to  Hochster  v.  De  La  Tour  (a).] 


To  UNO. 


Keane,  contr^. — Hoare  v.  Rennie  {b)  supports  the 
third  plea.  As  soon  as  the  defendant  discovered  that 
the  plaintiffs  had  knowingly  sent  an  inferior  coal  to  that 
stipulated  for^  he  was  justified  in  throwing  up  the  con- 
tract. [  Wightman  J.  Suppose  the  plaintiff  intended  in 
future  to  send  such  coal  as  was  stipulated  for.  Black- 
bum  J.  The  third  plea  does  not  aver  that  the  plainti£b 
persisted  in  sending  an  inferior  coal.]  The  contract  is  the 
employment  of  a  vessel  during  a  limited  time,  and  for 
getting  coal  of  a  specified  quality ;  the  non-supply  of  that 
coal^  and  the  unnecessary  detention  of  the  vessel  by  the 
plaintiffs,  go  to  the  root  of  the  contract.  {^Crompton  J. 
The  vice  of  both  pleas  is  the  same,  that  the  breach  goes 
only  to  part  of  the  consideration.  The  argument  for 
the  defendants  must  go  this  length,  that  the  supply  of 
one  chaldron  of  coal  of  an  inferior  quality,  or  the  un- 
necessary detention  of  the  defendant's  vessel  for  one  hour, 
would  entitle  him  to  put  an  end  to  the  contract.  In 
Hoare  v.  Rennie  (&)  we  must  take  it  that  time  was  of  the 
essence  of  the  contract.  Blackburn  J.  The  reasoning 
of  the  Judges  in  that  case  does  not  apply  to  the  plea 
pleaded  to  the  second  count.  As  reported,  it  looks  as  if 
the  Court  forgot  the  second  count  Crompton  J.  We 
must  consider  that  the  breaches  allied  in  the  pleas  in 
that  case  went  to  the  root  of  the  matter.] 

Hannen  was  not  called  upon  to  reply. 

Per  Curiam.  (Wightman,  Crompton  and  Black- 
burn JJ.) 

Judgment  for  the  defendant. 

(a)  2E.iB.  678.  (*)  b  H,  i  N,  19. 
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The  Queen  against  Stimpson.  ju^^rd 

Upon  an  infinmation  under  stat.  24  &  25  Vict.  e.  96.  $,  2Ai.  against  Fishing  in 

%^e  aefendant  for  attempting  to  take,  otherwise  than  by  angling,  fish  in  tidal  navigable 

^  riyer  in  which  the  prosecutor  had  a  priyate  right  of  fisheiy,  the  pro-  river, 

^»«entor  proved  the  purchase  by  him  of  the  manor  of  S.,  with  the  fishery  Jurisdiction 

^Appurtenant  thereto,  and  gave  other  eyidence  in  sup^rt  of  his  right :  of  justices. 

'^-^e  defendant  porored  that  the  river  was  a  tidal  navigable  river,  and  Claim  of  title, 

^smiled  two  witnesses*  who  said  that  thejr  had  fished  in  it  for  forty  years  23  ^  24  Vict. 

^varithoat  interruption.    The  justices  convicted  the  defendant.    Hdd  that  e.  96.  s.  24. 
^^  bonA  fide  claim  of  title  to  fish  in  that  place  was  made  by  the  defendant 
'before  the  justices,  and  that  there  was  no  reasonable  evidence  on  which 
'ft&ey  could  find  that  it  was  not  made  bon&  fide,  and  the  conviction  was 
^^-naahed. 

ji  CONVICTION  of  the  defendant  by  two  jnstices  of 

the  comity  of  Suffolk,  for  unlawfully  and  wilfully 

^^ttempting  to  take^  otherwise  than  by  anglings  certain 

^Csh^  the  property  of  John  Kerrick,  in  a  river  called 

2n&«  jyiaveney,  in   which   he   had   a  private   right   of 

^Sshery^  contraxy  to  stat.  24  &  25   Vict  c.  96.  s.  24., 

^Slaving  been  brought  up  by  certiorari,  Horace  Lloyd  ob- 

"%;ained  a  rule  calling  upon  the  prosecutor  to  shew  cause 

"^rhy  it  should  not  be   quashed,  on  the  ground  that 

^"^pon  the  hearing  of  the  information  a  bont  fide  claim 

^f  title  was  made  by  the  defendant^  and  a  bonS  fide 

dispute  arose  as  to  the  prosecutor's  exclusive  right  of 

:£8hery  in  the  locus  in  quo,  which  ousted  the  justices 

:£rom  their  jurisdiction. 

The  affidavit  of  the  attorney  for  the  defendant  in 
support  of  the  rule  stated,  that  he  attended  for  him 
^ore  the  justices,  and  that,  the  information  of  Henry 
Mullen  having  been  read  by  their  clerk  charging  the 
defendant  with  attempting  to  take  fish  otherwise 
^han  by  angling  m  the  river  fVaveney,  in  which  it  was 
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1863.        alleged  the  prosecutor  had  a  private  right  of  fiahery^ 
The  QuEBM     ^^^  defendant  pleaded  that  he  was  not  guilty  of  any 
Stimpson      offence,  and  claimed  a  right  to  fish  in  that  river,  and 
in  such  parts  thereof  as  he  had  fished  in  on  the  day  in 
question.     That  Henry  BuUen,  who  had  been  recently 
appointed  by  the  prosecutor  as  a  water  bailifif  or  under 
keeper,   was  examined   as  a  witness,   and   on   cross- 
examination  stated  that  the  part  of  the  river  Waveney 
wherein  the  defendant  was  fishing  was  subject  to  the 
flowing  and  ebbing  of  the  tide,  and  that  the  river  there 
was  navigable  and  used  as  a  public  highway  by  any  per- 
sons who  thought  fit ;  that  before  he  entered  the  service 
of  Mr.  Kerrick  he  had  for  ten  years  fished  with  nets, 
and  without  leave  or  licence  from  hira  or  any  other 
person,  in  or  near  the  same  part  of  the  river  as  the 
defendant  was  fishing  in;  that  he  had  lately  been  appointed 
by  the  prosecutor  to  prevent  persons  fishing  in  the  river, 
and  that  he  was  aware  persons  claimed  the  right  of 
fishing  in  that  portion  of  the  river  where  the  defendant 
was  fishing.  That,  at  the  close  of  the  case  for  the  prose- 
cution, he,  the  attorney  for  the  defendant,  cited  Carter 
V.  Murcot  (a),  and  contended  that  in  navigable  rivers, 
where  the  tide  ebbs  and  flows,  fishing  is  common  and 
public,  and  that,  if  any  person  claims  to  fish  the  river 
exclusively,  he  must  shew  a  right,  that  no  private  or 
exclusive  right  to  fish  in  the  river  was  comprised  or  men- 
tioned in  the  deeds  or  documents  produced  by  the  prose- 
cutor, and  that  the  justices  ought  not  to  proceed  farther^ 
as  the  defendant  bona  fide  claimed  the  right  of  fishing  in 
this  tidal  river,  and  he  cited  Reg.  v.  Cridland  (J).     That 
he  called  two  witnesses  for  the  defendant ;  one  of  whom 
deposed  that  he  had  fished  in  The  Waveney  with  nets  for 
(fl)  4  Burr.  2162.  {b)  7  E.  f  B.  863.  867. 
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forty  yean,  at  all  times  without  interruption,  and  had        1R63. 
n^^ver  applied  to  any  one  for  a  licence;  that  he  had    The  Queen 
o«^ly  lately  seen  a  handbill  about  fishing,  and  he  did      Stimpsow. 
not,  care  for  that ;  the  other,  that  he  had  fished  with 
xi^t:*  in  ITie  Waveney  without  interruption  or  denial  for 
forty  years  and  upwards,  at  all  hours,  and  had  never 
staked  any  one  leave. 

It  appeared  from  the  depositions  taken  on  the  hearing 
oC  'tic  information  before  the  justices,  which  were  certified 
"by  their  derk,  and  from  the  affidavit  of  the  prosecutor, 
tliat,  in  support  of  his  right  of  fishing   in  the  river 
^^anmey,  the  prosecutor  deposed  that,   in  1823,  the 
manor  of  Stockton  with  the  Soke,  which  belonged  to  the 
Crown,  was  put  up  for  sale ;  and  the  particulars  of  the 
^**anor  issued  by  the  Commissioners  of  His  late  Majesty^s 
^^oods.  Forests  and  Land  Revenues  contained  a  general 
description  of  the  manor,  with  the  following  description  of 
^he  fishery  then  enjoyed  by  the  Crown  in  the  river  Wave* 
'^,  namely,  "  5/.  &s.  the  rent  of  the  fishery  /'  that  the 
^anor  was  bought  by  Messrs.  Kingsbury  §•  Maryitson,  from 
^hom,  in  1824,  it  was  purchased  by  him ;  that  he  put  in 
^^^dence  the  conveyance  of  the  manor  from  the  Commis- 
sioners to  Messrs.  Kingsbury  §•  Margitson,  bearing  date 
^^^  4.th  November,  1823,  which  contained  the  grant  of '*all 
^^i^,  streams,  waters,  watercourses,  hunting,  hawking, 
f^lutig^  fowling,''  "  and  all  rights,  &c.,  to  the  said  manor 
^^ywise  belonging  or  appertaining  /'  and  the  convey- 
^^^^  fix)m  Messrs.  Kingsbury  §•  Margitson  to  him,  dated 
^  ^\fi December,  1824,  which  contained  the  like  grant; 
^^   the  manor  of  Stockton  with  the    Soke  comprised 
^^^8  on  both  sides  of  The  Waveney;  that  he  had  exercised 
^^  light  of  fishing  often,  had  repeatedly  warned  people 
^^  netting  in  the  river,  had  issued  handbills  to  that 
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1863.        eSbcty  and^  some  years  ago^  appointed  a  man  to  watch 
The  Queen     *^®  ^^^^  •  *^**  ^®  ^^  never  prosecuted  any  one  before; 
StiJpsok      ^^^^  ^®  ^^  ^™^  *^  6®*  evidence  in  order  to  proeecnte^ 
but  never  succeeded. 

The  affidavit  of  one  of  the  justices  stated  that  they 
were  of  opinion  that  the  prosecutor  was  possessed  of  the 
exclusive  right  of  fishing  in  the  locus  in  quo^  and  that 
the  defendant  did  not  believe  that  he  had  any  right  to  do 
the  act  complained  of  in  the  information,  but  on  the  con- 
trary that  he  was  conscious  at  the  time  that  be  was 
doing  wrong  in  fishing  in  the  manner  complained  of  in 
the  pari  of  the  river  in  question,  and  they  accordingly 
convicted  him. 

I  The  affidavit  of  the  prosecutor  also  stated  that  by  an 
Act  of  King  Charles  II.,  intituled  ''An  Act  for  making 
navigable  the  rivers  commonly  called  Brandon  sni  Wave- 
ney"  certain  persons  therein  named  were  authorised  to 
make  navigable  the  river  from  Beccles  to  Bungay; ''  saving 
to  the  King's  Majesty,  his  heirs  and  successors,  and  to  all 
and  every  other  person  and  persons,  bodies  politic  and  cor- 
porate, their  heirs,  executors,  successors  and  assigns,  all 
such  right  of  piscary  and  other  right,  title  and  interest  of, 
in  or  unto  the  saidriv^r  or  such  new  channel  or  channels 
as  should  or  might  by  virtue  or  in  pursuance  of  the  said 
Act  be  cut,  made  or  used  in  lieu  thereof,  for  the  benefit 
of  the  said  navigation,  as  he  or  they  or  any  of  them  had, 
or  at  any  time  thereafter  might  have,  in  case  the  said 
Act  had  never  been  had  or  made.''  That  the  portion 
of  the  river  Waveney  mentioned  in  the  conviction  of 
the  defendant  lies  between  the  towns  of  Beccles  and 
Bungay  and  is  part  of  the  manor  of  Stockton  with  the 
Soke,  and  was  irade  navigable  by  virtue  and  in  pursu- 
ance of  the  said  Act. 
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Suhoer,  for  the  prosecutor. — There  may  be  a  private 

right  of  fishery  in  a  navigable  river;  therefore  the  juris-     xbe  Quebm 

diot;ion  of  the  justices  to  convict  under  stat  24  &  25  Vict      s^  J^a. 

c.    Q6.  s.  24.  extends  to  such  a  river.    The  question 

wbeiher  they  were  justified  in  convicting  in  the  present 

caae  depends  upon  the  evidence  before  them.    [Cromp' 

ton,  J.  We  are  to  see  whether  there  was  evidence  before 

then  on  which  they  could  properly  find  that  there  was 

not  a  bonS  fide  claim  of  right  by  the  defendant]     That 

^  a  question  for  the  justices,  who  have  the  means  of 

judging  of  the  credibility  of  witnesses  from  their  de* 

xxieanour.    The  prosecutor  gave  evidence  in  support  of 

I^ia  right,  and  of  the  steps  he  had  taken  to  maintain  it. 

Z,^^ffhimaH  J.     It   appeared   that  other  persons  had 

^«aerted  their  right.]    Ixi2  Selw.N.  P.  Fishery,  12th  ed., 

^y  JPower,  p.  828,  it  is  said,  "  Fresh  rivers,  of  what  kind 

^^^erer,  of  common  right  belong  to  the  owners  of  the  soil 

^^Jaoent;  so  that  the  owners  of  the  one  side  have,  of 

^^oiiQinon  right,  the  propriety  of  the  soil,  and  consequently 

^'^o  right  of  fishing,  usque  Jilum  aqute,  and  the  owners 

^^f   the  other  side  the  right  of  soil  or  ownership,  and 

^^l^ng  unto  the^tim  aqwB  on  their  side.'*  [Crompton  J. 

-'^^    the  defendant  had  said  that  the  prosecutor  could 

^^ort  have  an  exclusive  right  of  fishery  in  a  tidal  river, 

^t;     would  have  been  absurd.]     The  Waveney  was  made 

^^^^vigable  by  the  Act  of  Charles  II.,  on  which  the 

X^rosecutor  relies,  in  which  there  is  a  saving  of  the  rights 

^>^  the  Crown.     [Horace  Lloyd,  contra. — That  is  a  mere 

saving  clause,  and  does  not  reserve  any  right.     Wight- 

^^^nj.     Carter  y.  Murcot{a)  shews  that,  primt  facie, 

t"J«  is  a  good  claim  by  the  defendant,  which  might  be 

•^Pported  by  evidence.     Lord  Mansfield,  there,  p.  2164, 

(a)  4  Burr.  2162. 
^^1-    IV.  X  B.    &   S. 
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1863.  speaking  of  the  right  of  fishery  in  rivers^  said,  **  In 
The  Qubxh'  navigable  rivers,  the  proprietors  of  the  land  on  each  side 
Stimfsov  ^^^®  ^*  ^^* '  *^®  fishery  is  common :  it  is,  primS  fade, 
in  the  king,  and  is  pnblic.'^  Crompton  J.  That  was  the 
contention  of  the  attorney  for  the  defendant  before  the 
justices  j  and,  further,  he  offered  evidence  in  disproof  of 
the  prosecutor's  title.  I  do  not  see  how  they  could  con- 
vict without  deciding  on  title.  The  rule  which  ousts  the 
justices  of  jurisdiction  when  title  is  in  question,  is  espe- 
cially important  where  the  conviction  might  perhaps  be 
some  evidence  on  a  question  of  public  right  in  another 
proceeding.]  Then  there  cannot  be  a  conviction,  under 
Stat.  24  &  25  Vict  c.  96.  s.  24,  for  an  invasion  of  the 
prosecutor's  right  of  fishery.  [Blackburn  J.  Not  until  his 
right  has  been  established  by  action*  Wtghtman  J.  The 
daim  of  the  prosecutor  being  against  common  right. 
Crompton  J.  And  I  do  not  say  that  the  result  of  one 
action  would  decide  the  right;  if  the  title  remains 
doubtful,  the  justices  are  not  to  dedde  it.]  The  mere 
bdief  of  a  defendant  that  he  has  a  right  is  not  suffident ; 
I^att  V.  Vine  (a).  [Wightman  J.  In  that  case  the 
appellant  shewed  no  foundation  for  his  claim.  Cramps 
ton  J.  If  all  is  so  dear  that  there  is  nothing  to  try, 
then  title  is  not  in  question ;  but  if  it  is,  the  justices 
are  to  hold  their  hands.] 

Horace  Lloyd,  for  the  defendant,  was  not  called  upon. 

WiGHTMAN  J.  The  question  is,  whether  the  justices 
had  jurisdiction  to  determine  the  question  between  the 
prosecutor  and  the  defendant,  notwithstanding  the 
defendant  set  up  a  daim  of  title,  partly  contesting  the 

(tt)  30X.  j;jlf.  C.207. 
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exdnsiye  right  claimed  by  the  proeecutor^  and  partly        1868. 
setting  up  his  own  right    In  cases  of  this  kind,  the     The  QuexiT 
smnmaiy  jurisdiction  of  justices  is  ousted  by  a  bonS      sxiJ^y 
fide  daim  of  title,  as  was  said  by  the  Lord  Chief  Justice 
in  ComweUf  appt,  Sanders,  respt.  {a),  ^'  When  the  party 
chained  asserts  title  in  himself,  though  the  title  be  only 
colourable,  yet  if  the  assertion  be  made  bonS  fide  the 
jurisdiction  of  the  justices  falls  to  the  ground.    There 
mast,  however,  be  some  colour  or  show  of  reason  for  the 
eliim.''     In  that  case  it  appeared  that  there  was  no 
lessonable  ground  for  the  assertion  of  title  by  the  party 
charged, — his  daim  of  a  prescriptive  right  in  gross  to 
aJioot  over  another  person's  land  not  being  sustainable 
sit  common  law.  But  in  the  present  case  the  claim  of  the 
prosecutor  was  primfi  facie  against  common  right,  and 
it    was  necessary  that  he  should  produce  evidence  in 
asapport  of  such  a  daim.     The  defendant   set  up  a 
elaum  in  derogation  of  the  prosecutor's  exdusive  right,  and 
S«ve  evidence  of  the  user,  by  himself  and  others,  of  a 
rfglt  of  fishing,  for  forty  years  by  the  latter,  which 
y^dng  in  a  tidal  navigable  river  is  primS  fade  a  public 
i^lit    The  justices  dedded  that  there  was  no  bonS  fide 
^^'^uii  of  titie  by  the  defendant :  but  I  think  it  is  impos- 
sible to  say  that  there  was  none, — on  the  contrary,  the 
'^^'^^^aecutor's  right  was  disputed  as  fiur  as  it  was  possible 
^  do  so.    If  the  justices  were  warranted  in  going  on 
*^erely  because  they  believed  that  the  defendant  was 
^^^^^^cious  that  he  was  doing  wrong,  I  do  not  see  what 
^^Ha  might  not  be  overruled  by  them. 

CftOMPTON  J.     I   am  of  the   same  opinion.     Mr. 
-^^^heer    does    not    question   the    general   proposition 
(a)  SB.fS.  206.  212. 
X  2 
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1868.  in  Palef*$  Law  and  Practice  of  Summary  Convietiam 
The  QuKCH  ^  ^'9  P-  28,  on  which  I  relied  in  Reg.  v.  Cridland{a) 
■  Stimwoit  "  Where  property  or  title  is  in  question,  the  jurisdictioi 
of  justices  of  the  peace  to  hear  and  determine  in  ] 
summary  manner  is  ousted,  and  their  hands  tied  firon 
interfering,  though  the  facts  be  such  as  they  have  other 
wise  authority  to  take  cognizance  oV*  And  that  is  no 
founded  on  express  legisktive  enactment,  but  is  impliei 
in  all  Acts  of  Parliament  giving  summary  jurisdictioi 
to  justices.  I  agree  that  there  are  many  cases  in  whid 
the  justices  may  properly  decide  upon  the  evidena 
before  them  that  a  claim  of  title  is  not  bon&  fide  sei 
up ;  but  in  all  cases  it  is  for  this  Court  to  say  whether 
they  were  justified  in  their  decision.  I  acted  upon  thai 
view  in  Reg.  v.  Blackburn  {b\  where  it  was  objectec 
that  a  church  rate  was  illegal,  on  the  ground  that  it  wai 
not  laid  upon  the  whole -parish,  as  one  district  was  ex< 
eluded ;  evidence  was  then  given  that  that  district  had 
been  legally  separated  by  an  order  in  council  under  one 
of  the  Church  Building  Acts ;  but,  the  defendant  stil 
objecting  to  the  validity  of  the  rate,  I  thought  the 
objection  idle,  and  that  the  justices  were  right  in  holdin§ 
that  it  was  not  made  bon&  fide.  On  the  other  hand,  ii 
Reg.  V.  Cridland  (c),  where  litigation  as  to  the  title  tc 
land  was  pending  between  two  proprietors, we  inclined 
to  think  that  a  bon&  fide  claim  of  title  was  set  up  b} 
the  parties  charged  with  a  trespass  in  pursuit  of  gami 
who  claimed  a  right  to  shoot  under  one  of  them.  Hen 
the  justices  in  the  fitst  instance  had  to  be  satisfied  tJiat  i 
prima  fade  right  of  private  fishery  was  established  bj 
the  prosecutor;  but  as  soon  as  the  defendant  set  u[ 
that  he  had  a  right  of  fishing,  they  had  to  determine 

(a)  7E.fB,  863.  871.  (6)  32  L.  J.  M.  C.  41. 

(c)  7  JEl  #  B,  853. 
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tbc  qnestion  of  bona  fides.    Prim&  fecie^  as  my  brother       1868. 
F^^l^htman  says,  the  public  have  a  right  of  fishing  in  a    The  Qtiben 
tidal  navigable  river,  and  a  person  claiming  a  private  right     ^  ^' 
of    fishery  there  wonld  be  put  to  shew  his  right;   the 
pmc^secntor  gave  proof  of  enjoyment  under  a  paper  title; 
b^^t  the  defendant  asserted  that  he  could  prove  a  case 
to    the  contrary,  and  supported  his  assertion  by  some 
nridenoe.    That  shewed  that  there  was  a  question  of 
A'fcle  to  be  tried ;   and  the  justices,  in  convicting  the 
iefendant,  took  upon  themselves  to  try  it,  which  the 
Li^islatore  intended  that  they  should  not  do.     I  think 
tliat  there  was  no  reasonable  evidence  on  which  the 
justices  could  say  that  there  was  not  a  bona  fide  claim 
or  dispute;  on  the  contrary,  the  circumstances  stated 
ixi  the  affidavits  shew  that  there  was  such  a  claim. 

Blackbubn  J.    The  general  rule  of  law  applicable 

^   JQsticea  exercising  summary   jurisdiction  is,  that 

t'^ey  are  not  to  convict  where  a  real  question  as  to 

tlie  right  to  property  is  raised  between  the  parties : 

^^ea  their  jurisdiction  ceases,  and  the  question  of  right 

^^vst  be  settled  by  a  higher  tribunal;    for  the  jus- 

^ccs,  by  convicting,  would.be  settling  a  question  of 

P^^perty,    conclusively  and  without  remedy,  if   their 

«©ciaion  happened  to  be  wrong.    In  Reff.  v.  Cridhnd  (a) 

f^^ience  Swinfen  prosecuted  five  persons  for  trespassing 

^^  pursuit  of  game  on  the  Swinfen  estates ;  at  the  hear» 

^S>  a  bonfi  fide  claim  of  title  was  set  up  on  behalf  of 

*^^    defendants,  but  no  evidence  was  oflFered  of  the 

^^^Ual  existence  of  any  title  in  the  person  under  whom 

^^    defendants  claimed;  and  this   Court  intimated  a 

^^ong  opinion  that,  under  the  circumstances,  the  jus*- 

(fl)  ?£:.#-».  853. 
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1868.  tioes  had  no  jurisdiction  to  conrict  Here  the  defendan 
"xhe  QvKKH  ^^  fishing  in  a  navigable  river^  and  in  a  part  of  i 
SxiMPtoir  ^^^f®  ^^^  ^^^®  flowed  and  reflowed^  where  conaequenil; 
there  was^  primfi  £Eicie^  a  common  right  of  fishing  fo 
the  public  Mr.  Buhoer  argued  that  7%e  fFaoeney  wa 
not  a  navigable  river  in  old  times^  having  been  mad 
so  by  Act  of  Parliament;  but  whether  it  was  or  no 
makes  no  difference^  so  far  as  regards  the  presnmptioi 
against  the  prosecutor's  daim  of  an  ezdusive  righi 
He  shewed  a  fair  paper  title,  from  which  it  appearei 
that  he  intended  to  buy  such  a  right,  but  he  fidled  i 
shew  an  exclusive  possession  of  the  fishery.  For  tb 
defendant  an  objection  was  taken  that  the  prosecnto 
had  no  exclusive  right,  and  that  the  presumption  wa 
against  it,  and  witnesses  were  produced  who  swore  tha 
they  had  fished  in  that  part  of  the  river  for  forty  yean 
without  interruption.  It  would  be  a  very  strong  t]iin( 
to  say  that  the  defendant  could  not  honestiy  think  tha 
he  had  a  right  which,  primS  facie,  the  law  gave  him 
Mr.  Bulwer  argued  that  stat.  24  &  25  VicL  c.  96.  «.  24 
will  be  a  dead  letter  if  the  justices  cannot  oonvic 
under  these  circumstances.  But  if  the  prosecutor  wishe 
to  establish  his  right,  he  must  bring  actions  against  thosi 
who  dispute  it,  and  his  title  will  become  stronger  aftes 
every  action  in  which  he  succeeds ;  and  if  he  unifimnlj 
succeeds  in  obtaining  verdicts,  a  party  charged  befofi 
justices  will  not  be  able  to  shew  that  he  has  a  bona  fidi 
claim.  The  question  for  us  is,  whether  there  was  reaacm 
able  evidence  on  which  the  justices  could  find  that  i 
claim  of  tide  was  not  bond  fide  set  up  by  the  defendant 
I  am  of  opinion  there  was  not;  and  the  oonvictioi 
therefore  must  be  quashed, 

Conviction  quashed 
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1863. 


The  QuKSN  aaatnst  The  Inhabitants  of        FHdav, 

,  June  26th. 

Llanqennt.  


Quarter  Set- 


!•   This  Conrt  has  no  jurisdiction  to  review  an  amendment  of  gronnda  Amendtnent. 
d  Tmxnonl  made  by  the  Quarter  Seasiona  under  11  &  12  Fict,  e,  31.    xi  4*  12  Vtet. 
«.^&7.  c.31.«.4#7. 

a»  The  power  of  amendment  conferred  on  the  Quarter  Seaaions  hj  that 
ititette  is  not  confined  to  making  perfect  groonda  of  removal  previously 
mpexfKl^  but  extenda  to  the  infoduction  of  new  grounds  of  removal 

4  T  the  Quarter  Sessioiis  holden  at  Swatisea,  in  October 

1862,  an  wder  made  by  two  justices  of  the  county 

of  Ghmarffan,  tot  the  removal  of  a  pauper  and  his  fieunily 

from  the  borough  of  Merthyr  Tydvil  to  the  parish  of 

Uangatny,  was  confirmed  on  appeal,  subject  to  the 

opinion  of  this  Court  on  a  case  reserved.    The  grounds 

of  appeal  allied  a  settlement  by  apprenticeship  in  the 

VPcUant  parish,  and  that  the  pauper  had  been  relieved 

^  that  parish  while  he  was  residing  out  of  it :    and 

travened  the  several  all^ations  in  the  grounds  of  re- 

mo?al  and  in  the  order.    At  the  trial  the  respondents 

P^pofled  to  give  in  evidence  a  former  order  of  removal, 

nuule  on  the  application  of  the  respondent  parish  upon 

^e  appellant  parish,  for  the  removal  of  the  same  pauper 

^d  his  fieumly ;  against  which  there  had  been  no  appeal. 

'^e  admissibility  in  evidence  of  this  order  was  objected  to 

V  the  appellants,  and  the  Sessions  held  it  inadmissible; 

^^erenpon  the  respondents  applied  for  leave  to  add  a 

^"^^nd  of  removal,  setting  forth  the  former  order.    This 

^  objected  to  by  the  appellants,  who  contended  that  it 

^  beyond  the  jurisdiction  of  the  Sessions  to  add  entirely 

^  matter.     The  Sessions,  however,  allowed  such  new 
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18C3.  ground  of  removal  to  be  added  in  tlie  following  terms : 
The  Qdeeh  "That  on  the  25th  August,  1859,  an  order  was  made^ 
Inhabitants  of  ^w^^er  the  hand  and  seal  of  John  Coke  Fawkr  Esq^  a 
Llahokiiit.  stipendiary  magistrate  for  the  said  borongh  of  Merthyr 
Tydvd,  acting  at  the  Merthyr  Tydml  Police  Conrt,  and 
haying  by  law  the  power  to  do  alone  acts  which  may 
be  done  by  two  justices  of  the  peace,  for  the  removal  oi 
the  said  pauper  and  his  family  from  our  parish  to  yours, 
and  a  copy  of  such  order  was  duly  posted  to  you;  and 
such  order  was  never  appealed  against,  and  is  still  valid.'' 
That  order  was  then  admitted  in  evidence,  and  the 
sessions  confirmed  the  order  of  removal,  reserving  the 
question  for  the  consideration  of  this  Court,  whether 
they  had  jurisdiction  to  add  an  entirely  new  ground  of 
removal  If  this  Court  should  be  of  opinion  tiiat  thqr 
had  not,  the  order  of  the  Sessions  was  to  be  quashed; 
otherwise,  to  be  confirmed. 

Poland,  in  support  of  the  order  of  Sessions. — The 
Quarter  Sessions  had  power  to  make  this  amendment. 

Stat.  11  &  12  Vict,  c  81.  enacts  as  follows.  Sect  4. 
''  Whereas  a  statement  of  the  grounds  of  removal  <Nr 
of  appeal  is  required  to  be  communicated  for  the 
purpose  of  enabling  the  party  receiving  it  to  inquire 
into  the  subject  of  such  statement,  and,  if  need  be, 
to  prepare  for  trial;  be  it  therefore  enacted,  that 
upon  the  hearing  of  any  appeal  against  an  order  of 
removal  no  objection  whatever  on  account  of  any  defect 
in  the  form  of  setting  forth  any  ground  of  removal  or 
of  appeal  in  any  such  statement  shall  be  allowed,  and 
no  objection  to  the  reception  of  l^al  evidence  ofiered 
in  support  of  a  ground  of  removal  or  appeal  allied  to 
be  set  forth  in  any  such  statement  shall  prevail,  unless 
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1863.  C.  E.    Coleridge^  contra. — What  was  done  by  the 

The  Qumr  Sessions  here  was  not  an  amendment  at  all^  but  the 
Inhabitants  of  u^troduction  of  an  entirely  new  ground  of.  remoyal : 
Llamguixt.  £^  ^  ][]^^  adding  to  a  declaration  a  count  founded  on 
entirely  new  matter.  Sect.  4  of  this  statute  must  be 
read  in  connexion  with  sect  7;  and  the  object  of  the 
whole  was  to  confer  on  the  Sessions  the  power  ol 
making  perfect  grounds  of  removal  previously  imperfect. 
[  Wightman  J.  No.  That  would  be  a  very  narrow  con- 
struction. Crampton  J.  The  thing  that  most  commonly 
happens  is  that  parties  omit  something  of  substance*] 
The  appellants  came  to  the  Sessions  prepared  to  try  a 
certain  question^  and  it  is  a  hardship  on  them  to  allow 
a  totally  different  one  to  be  raised.  ICromptan  J.  That 
would  be  a  good  reason  for  asking  for  an  adjournment] 
Sect  8  enacts  that  orders  of  removal  maybe  abandoned, 
whether  notice  of  appeal  has  been  given  or  not,  on  pay- 
ment of  all  costs  incurred  by  reason  of  such  orders ;  but 
no  respondent  would  ever  abandon  any  order  of  removal 
if  he  would  be  allowed  to  introduce  a  fresh  one  at  the 
Sessions.  The  decision  in  Beg.  v.  The  In/iabiianiM  of 
Ruyton  of  the  Eleven  Towns  (a)  was  on  another  point 
Wightman  J.  The  reasons  of  the  judgment  in  that  case 
go  fully  the  length  of  shewing  that  this  is  a  matter  for 
the  discretion  of  the  Quarter  Sessions.  Blackburn  J. 
Independently  of  that  case  the  words  of  the  statute  lead 
to  the  same  conclusion.] 

Per  Curiam.    (Wightman,  Cbompton  and  Black- 
burn JJ.) 

Order  of  Sessions  confirmed. 

(a)    1  B.fS.bQi. 
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on  the  road.  In  a  later  part  of  that  year  he  con- 
structed a  new  building  in  the  forecourt  on  an  excavation 
dug  for  the  purpose.  In  1861,  the  Metropolitan  Railway 
Company  proceeded  to  execute  their  works,  and  for 
this  purpose  cut  a  deep  trench  along  the  Euston  Road. 
down  to  the  level  of  their  intended  railway;  having 
constructed  which,  they  covered  up  the  trench.  In 
consequence  of  this  the  foundation  of  the  new  building 
erected  by  the  claimant  sank,  and  was  considerablj 
injured  by  being  deprived  of  the  lateral  support  wliidi 
it  had  previously  received  from  the  adjacent  land. 

Under  these  circumstances,  Harrockt  preferred  a  daim 
for  compensation  under  The  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict  c.  18.  s.  68.,  first,  for  the  injury 
to  the  building  by  its  being  deprived  of  its  natural 
support;  secondly,  for  the  obstruction  of  access  to 
his  premises  by  closing  up  the  carriage  way  in  front  oi 
them ;  thirdly,  for  interference  with  the  water  pipes  oi 
his  premises,  whereby  water  broke  into  his  cellar. 

On  the  10th  December^  1861,  a  warrant  to  flie  sherifi 
of  Middlesex  to  hold  an  inquisition  for  the  purpose  oi 
assessing  compensation  was  issued  by  the  Company  undei 
the  above  section.  This  inquisition  was  taken  on  the  8tfa 
January^  1862,  before  the  sheriff,  with  a  legal  Assessor, 
who,  on  the  first  head  of  claim,  addressed  the  jury  thus. 
'^  The  question  I  shall  submit  to  you  is,  whether  you 
believe  that  the  soil  has  given  way  in  consequence  oi 
the  additional  weight  that  has  been  imposed  up<m  i1 
by  the  building  that  has  been  erected  within  the  last 
twenty  years.  If  you  believe  that  if  there  had  beei 
no  building  there  at  all  the  soil  would  have  gone  dowi 
in  this  manner  you  will  find  for  the  claimant.  But  i 
you  believe  that  the  soil  would  not  have  gone  dowi 
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without  the  modem  building  upon  it,  and  if  you  are  of 
opinion  that  the  building  itself  produced  the  settlement, 
then  he  has  no  right  to  recover  for  this  injury/'    In 
answer  to  this  question  the  jury  said,  ''We  are  of 
opmion  that  if  there  had  been  no  building  by  the 
daimant  the  ground  would  not  have  sunk ;  we  say  the 
linking  has  been  caused  by  the  erection  of  the  new 
building  on  the  ground/'    The  Assessor  then  said  that 
damage  meant  legal  damage,  and  there  could  be  no 
question  of  such  after  the  above  finding  of  the  jury; 
that  "  injuriously  affected''  in  The  Lands  Clauses  Con- 
solidation Act,  8  &  9  Vict.  c.  18.  s.  68.,  means  ''  in- 
jariously  affected  so  as  to  give  a  l^al  right  of  action." 
The  jury  then  found  that  the  lands  of  the  claimant 
haul  not  been  injuriously  affected  by  the  works  of  the 
Company :  whereupon  the  rest  of  the  case  was  with- 
drawn from  their  consideration. 

The  present  rule  was  granted  on  the  ground  that  the 
dntj  of  the  juiy  under  the  statute  was  limited  to  assess- 
ing the  amount  of  compensation  due  to  the  claimant, 
and  consequently  that  they  had  exceeded  their  jurisdiction 
ixt  determining  that  his  lands  had  not  been  injuriously 
^^^cted  by  the  works  of  the  Company.  It  was  argued 
^  Miehaelma$  Term,  1862,  on  the  20th  November,  before 
^'^^Kbuen  C.  J.,  WioHTMAN  and  Mellor  JJ. 
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Horace  Uoyd  shewed  cause. — Here  was  no  excess  of 
^^^^i^diction  on  the  part  of  the  jury. 

^tlie  Lands  Clauses  Consolidation  Act,  1845,  8  &  9 

*^?*i  c  18.  J.  68.,  enacts, "  If  any  party  shall  be  entitled 

7^    ^ny  compensation  in  respect  of  any  lands,  or  of  any 

^^^^rest,  which  shall  have  been  taken  for  or  injuriously 

"^cted  by  the  execution  of  the  works,  and  for  which  the 
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promoters  of  the  undertaking  shall  not  have  made  satis- 
faction under  the  provisions  of  this  or  the  special  Act^  or 
any  Act  incorporated  therewith^  and  if  the  compensation 
claimed  in  such  case  shall  exceed  the  sum  of  50JL,  such 
party  may  have  the  same  settled  either  by  arbitration  or 
by  the  verdict  of  a  jury^  as  he  shall  thinkfit;  and  if  such 
party  desire  to  have  the  same  settled  by  arbitration^  it 
shall  be  lawful  for  him  to  give  notice  in  writing  to  the 
promoters  of  the  undertaking  of  such  his  desire^  stating 
in  such  notice  the  nature  of  the  interest  in  such  landi 
in  respect  of  which  he  claims  compensation^  and  the 
amount  of  the  compensation  so  claimed  therein ;  and 
unless  the  promoters  of  the  undertaking  be  willing  to 
pay  the  amount  of  compensation  so  claimed^  and  shall 
enter  into  a  written  agreement  for  that  purpose  within 
twenty-one  days  after  the  receipt  of  any  such  notice 
from  any  party  so  entitled^  the  same  shall  be  settled  by 
arbitration  in  the  manner  herein  provided;  or  if  the 
party  so  entitled  as  aforesaid  desire  to  have  such  question 
of  compensation  settled  by  jury,  it  shall  be  lawful  fbr 
him  to  give  notice  in  writing  of  such  his  desire  to  the 
promoters  of  the  undertaking,  stating  such  particulan 
as  aforesaid,  and  unless  the  promoters  of  the  under- 
taking be  willing  to  pay  the  amount  of  compensation  so 
claimed,  and  enter  into  a  written  agreement  for  that 
purpose,  they  shall,  within  twenty-one  days  after  the 
receipt  of  such  notice,  issue  their  warrant  to  the  sheriff 
to  summon  a  jury  for  settling  the  same  in  the  manner 
herein  provided,  and  in  default  thereof  they  shall  be 
liable  to  pay  to  the  party  so  entitled  as  aforesaid  the 
amoimt  of  compensation  so  claimed,  and  the  same  may 
be  recovered  by  him,  with  costs,  by  action  in  any  of 
the  superior  Courts." 
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Sect  49.    ''Where  such  inquiry  fthall  relate  to  the 
Tilue  of  landa  to  be  purchased^  and  also  to  compensation 
daimed  for  injury  done  or  to  be  done  to  the  lands  held 
therewith,  the  jury  shall  deliver  their  yerdict  separately 
for  the  mm  of  money  to  be  paid  for  the  purchase  of  the 
lands  required  for  the  works,  or  of  any  interest  therein 
bdonging  to  the  party  with  whom  the  question  of  dis- 
puted compensation  shall  have  arisen,  or  which,  under 
the  proTisions  herein  contained,  he  is  enabled  to  sell  or 
eonvey,  and  for  the  sum  of  money  to  be  paid  by  way  of 
oompensation  for  the  damage,  if  any,  to  be  sustained  by 
fte  owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or 
otherwise  injuriously  affecting  such  lands  by  the  exer- 
ciae  of  the  powers  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith.'' 

The  question  for  a  jury  under  these  sections  is  the 

tmoont  of  eompensaiivn  due  to  the  claimant,  not  merely 

the  amount  of  damage  sustained.    The  notice  given  by 

the  Company  to  the  claimant  requires  him  to  specify 

^IMvticulars  of  the  lands  required,  sect.  18, — not  the 

'^•tUrB  of  the  injury  to  them,  which  must  be  determined  at 

^  triaL    The  jury  may  lawfully  find  that  no  compensa* 

^^  is  due ;  Reg.  v.  The  Lancaster  and  Preston  Junction 

'^^way  Company  (a).     [He  referred  to  sects.  21.  23.  59 

*^^Q2»  65.]     If  any  of  the  damage  claimed  is  proved, 

^^bough  the  jury  may  have  assessed  more  on  a  different 

^••Umption,  the  whole  may  be  recovered.     In  Mortimer 

^*  ^Tie  South  Wales  Railway  Cnmpany  {b},  where  a  party 

^^^'^imed  compensation  for  the  diminution  of  a  flow  of  water. 
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would  not  be  taken  to  admit  the  existence  of  a  right 
to  some  compensation;  but  I  cannot  see  any  ground 
for  that  conclusion.  If  the  Legislature  has  made  it  the 
duty  of  the  Company  to  issue  the  precept  upon  being 
required  to  do  so  at  the  serious  peril  of  paying  the  full 
amount  of  the  claim  in  the  event  of  the  claimant  being 
found  entitled^  the  performance  of  that  imperative  duty 
cannot  operate  as  any  admission  on  the  part  of  the 
Company.  After  the  compensation  jury  shall  have  de- 
cided that  the  claimant  has  sustained  a  damage  for  which 
he  was  entitled  to  recover  compensation^  the  claimant  has 
to  enforce  judgment.''  Reg,  v.  The  London  and  North 
Western  Railway  Company  (a)  is  decisive  of  the  present, 
the  only  difference  being  that  there  the  jury  took  upon 
them  to  inquire  into  the  existence  of  an  easement,  here 
to  inquire  into  the  right  of  property.  This  case  is 
recognised  in  Chapman  v.  The  Monmouthshire  Railway 
and  Canal  Company  (i),  which  is  also  an  authority  that 
the  inquisition  is  not  conclusive  evidence  of  the  title  to 
compensation.  In  Chabot  v.  Lord  Morpeth  {c\  Lord 
Campbell  said,  p.  459,  "  We  wish  it  to  be  understood 
that  we  give  no  sanction  to  the  practice,  alleged  to  have 
been  followed  in  this  case,  of  inquiring  into  the  title  of 
the  claimant  upon  an  assessment  by  a  jury  of  the  value 
of  land  taken  for  public  purposes.'*  In  Reg.  v.  The 
Lancaster  and  PreHon  Railway  Company  (d)  it  was 
suggested  that  the  words  in  the  warrant  issued  by  the 
Company  for  assessing  ''  the  sum  of  money  (if  any)'* 
to  be  paid  by  way  of  compensation  ^'  for  the  damages 
(if  any)  which  shall  have  been  done  &c.,"  empowered 
the  jury  to  inquire  if  any  damage  were  incurred^  bat  it 


(fl)  3E.fB.  443. 
(c)  15  Q.  B.  44e. 


{h)  2H.^y.  267. 
{d)  6  Q,  B.  759. 
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held  that  even  if  these  words  were  not  in  the  warrant 
-fcle  jury  might  have  found  there  was  no  damage. 

Cur.  adv.  vult 

^    The  judgment  of  the  Court  was  now  delivered  by 

WiGHTMAN  J.  In  this  case  a  rule  to  shew  cause  has 
l3een  obtained  for  a  certiorari  to  remove  into  this  Court 
0Ui  inquisition  taken  before  the  sheriff  of  the  county  of 
JiMdktex  on  the  8th  January^  1862>  in  order  that  it 
zaay  be  quashed ;  on  the  ground  that  the  jury^  under 
"tJiQ  direction  of  the  learned  Assessor,  exceeded  their 
Jurisdiction  in  determining  that  the  claimant  was  not 
entitled  to  any  compensation,  and  had  not  been  in- 
jnrionsly  a£Bected  by  the  execution  of  the  works  of  the 
Company. 

It  appeared  that  the  defendants,  acting  under  the 

powfers  of  their  Act  of  Parliament,  had  caused  a  large 

®*^oaTation  to  te  made  for  the  purposes  of  their  railway 

>i^    a  public  street  or  road.    The  claimant,  Mr.  Hot* 

'^^^^iiy  was  possessed  of  a  house,  66,  Eustan  Boad,  with  a 

^^^■^lecourt  or  garden  abutting  on  that  street  or  road, 

^^^^  had,  in  the  year  1859,  excavated  a  portion  of  such 

^^^P^oourt  for  the  purpose  of  building,  and  had,  in  fact, 

^^Jlt thereon  anew  building  adjacent  to  the  road.  Upon 

^^«8e  facts  appearing  it  was  contended,  on  the  part  of 

'^e  Company,  that  the  claimant  was  not  entitled  to 

^^^cover  any  damages  in  respect  of  the  cracking  and 

^^Uing  in  of  a  portion  of  such  building  and  ground,  there 

^^^^eing,  under  the  circumstances,  no  right  on  the  part  of 

^  lie  claimant  to  have  his  land  and  premises  supported  by 

"^lie  soil  of  the  adjoining  street  or  road. 

The  jury,  in  answer  to  questions  asked  by  the  Assessor, 
Y  2 
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found  that  If  there  had  been  no  bnilding  by  the  claimant^ 
the  ground  would  not  have  sunk,  and  that  the  sinking 
had  been  caused  by  the  erection  of  the  new  building; 
whereupon  the  Assessor  directed  the  jury,  as  matter  oi 
law,  that  the  claimant  had  not  sustained  any  l^al 
damage,  and  ultimately,  under  his  direction,  the  jury 
found  that  the  claimant's  property  had  not  been  in- 
juriously affected ;  and  he  withdrew  from  their  con- 
sideration any  assessment  of  damage. 

Upon  the  argument  before  us,  it  was  contended  that 
this  case  was  not  governed  by  the  case  of  Reg.  ▼.  7/ie 
London  and  North  Western  Railway  Company  (a).  We 
are,  however,  of  opinion  that  the  present  case  cannot 
be  distinguished  from  that.  It  was  the  considered 
judgment  of  the  majority  of  this  Court,  and  although 
the  dissent  of  ErU  J.  diminishes  its  weight,  still  we 
think  that  it  is  an  authority  binding  upon  us.  There 
the  existence  of  a  legal  right  of  way  wais  submitted  to 
the  jury  by  the  assessor,  and  determined  in  the  n^^tive. 
In  the  present  case,  the  right  of  the  claimant  to  the 
lateral  support  of  the  adjoining  soil  was  submitted  by 
the  Assessor  to  the  jury,  and  was  determined  by  them 
in  th.e  negative.  Upon  the  authority  of  Reg.  v.  The 
London  and  North  Western  Railway  Company,  before 
referred  to,  we  think  that  this  was  not  the  course  which 
should  have  been  pursued  It  is  plainly  open  to  all 
the  objections  referred  to  in  the  judgment  of  the  Court 
in  that  case.  It  is  manifest,  that  if  the  finding  of  the 
jury  be  allowed  to  stand,  the  claimant's  right  is  con- 
cluded without  appeal ;  whereas,  if  the  function  of  the 
jury  on  such  an  inquiry  be  restrained  to  the  consideration 
of  the  damage  in  point  of  fact,  the  legal  right  of  the 
(fl)  SE.j'B.  443. 
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claimant  ia  not  concluded  by  the  findings  but  the  Com- 
pany may,  as  was  recently  decided  by  the  Court  of 
Exchequer  in  Read  y.  The  Victoria  Station  and  Pimlico 
JiaHway  Company  (a\  by  proper  pleading,  raise  the 
question  of  title  for  determination  in  the  action  on  the 
judgment.  In  that  case  it  was  held,  that  a  plea  in 
such  an  action,  ''that  by  the  makiug  and  execution  of 
-tie  said  works,  the  said  messuages,  lands,  &c.,  and  the 
plaintiff's  said  interest  therein,  were  not  damaged  and 
injuriously  affected  as  alleged''  was  a  good  plea;  and 
we  are  informed  that  an  action  was  brought  on  the 
inquisition  mentioned  in  the  case  of  Eeff,  y.  The  London 
amei  North  Western  Railway  Company  (6),  and  that  in 
sacb  action  pleas  trayersing  the  existence  of  the  right 
of  ^way  were  pleaded,  and  held  good  upon  demurrer  by 
tke  Court.  In  the  case  of  Mortimer  v.  The  South  Wales 
^^MHoay  Company  (c),  similar  pleas  were  pleaded,  but 
the  defendants*  case  failed  in  point  of  proof,  and  there 
beiiig  no  finding  affecting  the  title  of  the  claimant,  the 
^q^tion  was  held  to  be  condusiye  as  to  the  amount 
^  damages. 

^He  case  In  re  Penny  and  The  South  Eastern  Rail- 
^'^^Sf  Company  (d)  was  relied  upon  by  the  counsel  for 
^^   Company;  but  in  that  case  an  item  of  claim  to 

^pensation  had  been  admitted  by  the  sheriff,  and 
^^Uxitted  to  the  jury,  yiz.,  a  claim  in  respect  of  an 

^^  injury  resulting  from  the  oyerlooking  of  the 
^^^^^cxant's  premises  by  the  railway  embankment.  That 
^    a  claim  in  respect  of  which  no  legal  right  could 

^^,  and  it  is  therefore  clearly  distinguishable  from  a 
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lateral  right  to  support,  whicli  not  only  may  exist,  but 
presumptively  is  a  right  in  respect  of  which  an  action 
may  be  maintained  at  law. 

On  these  grounds,  we  are  of  opinion  that  the  rule  in 
this  case  must  be  absolute. 

Rule  absolute. 


Thursday, 
June  25tL 

Jurisdiction, 
County  Court, 
9  #  10  Fid, 
c.  95.  8,  60. 
"  DweU  or 
cany  on 
business." 
Corporation, 
Bautoay 
Company. 


In  re  Brown  against  The  London  and  North 
Western  Railway  Company. 

1.  Stat  9  &  10  Vict,  c,  95.  s.  60.  confers  jtixisdictioxi  on  County  Coorto 
to  issue  a  snmmons  "  in  any  district  in  which  the  defendant  or  one  of 
the  defendants  shall  dwell  or  cany  on  his  busineM  at  the  time  of  the 
action  brought."    Held, 

(1.)  That  a  corporation  or  railway  Company  "dwells"  at  the  plaet 

where  it  carries  on  its  business,  and 
(2.)  That  the  place  where  such  a  body  cany  on  bosinen  is  when 

they  carry  on  their  general  business :  not  where  they  cany  on 

a  part,  or  even  a  material  part  of  their  business. 
(3.)  SembUt  that  within  this  section,  a  person  may  cany  on  bvainesa 

in  more  places  than  one. 

2.  An  incorporated  railway  Comptoy  had  its  principal  office  ftt  fibufon 
Square,  in  the  county  of  Middlesex,  where  its  seal  was  kep^  and  the 
meetings  of  its  directors  and  shareholders  held.  It  had  likewise  « 
large  station  at  Chester,  through  which  ran  several  branch  lines,  and 
the  entire  management  of  their  line  there  was  conducted  br  ft  district 
superintendant,  under  the  general  mans^ment  of  the  Company  at 
Euston  Square :  Held,  that  the  Company  <Sd  not  "  dwell"  or  **  cany  on 
business"  within  the  district  of  the  County  Court  where  Chester  is 
situated. 


TN  the  matter  of  a  plaint  in  the  County  Court  of 
Cheshire,  holden  at  Chester,  between  John  Broum^ 
plaintiff,  and  Tl^e  London  and  North  Western  Railway 
Company,  defendants,  a  rule  was  obtained  in  JVimiy 
Term,  calling  on  the  Judge  of  the  County  Court  and 
the  defendants  to  shew  cause  why  the  registrar  of  that 
Court  should  not  issue  a  writ  of  fieri  facias  as  a  warrant 
of  execution  to  its  high  bailiff,  empowering  him  to  levy 
upon  the  goods  of  the  defendants  the  amount  of  the 
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judgment  obtained  in  that  Court  by  the  plaintiff  against 
thexn,  with  coats  to  be  paid  by  the  defendants. 

The  plaint  was  against  the  defendants  as  common 
carriers  for  negligently  carrying  a  harp^  delivered  to  them 
by  the  plaintiff^  to  be  carried  from  Chester  to  London, 
whereby  it  was  damaged. 

A.t  the  trials  before  the  judge  of  the  County  Court 

Aiid  a  jury^  it  was  objected  on  the  part  of  the  defend- 

^'^ts^  that  the  Court  had  no  jurisdiction^  on  the  ground 

*^«fct  they  did  not  dwell  or  carry  on  their  business  within 

^he  district,  as  required  by  stat.  9  &  10  Vict  c.  95.  s.  60., 

3.nd  had  not  obtained  leave  either  from  the  Court  under 

^ba.^  section^  or  firom  its  registrar  under  stat.  19  &  20 

I^Vrtf.  e.  108.  #.  15.^  to  issue  the  summons  elsewhere.  The 

jud^  said  that,  without  expressing  any  absolute  opinion 

<^xi.  tins  pointy  it  would  be  better  to  leave  the  case  to  the 

jujry^  whereupon  the  defendants  went  into  their  case  and 

<2allcd  witnesses.    The  jury  found  for  the  plaintiff,  and 

jr&dgment  was  entered  up  accordingly,  but  the  judge 

inefVued  to  allow  execution  to  be  issued  upon  it. 

^Tie  London  and  North  Western  Railway  Company  are 

^    oorporation^  and  their  station  at  Chester,  where  the 

h&rp  ^as  delivered  to  them  by  the  plaintiff  to  be  carried 

^y   them,  is  on  the  main  route  of  the  line  of  railway 

from  London  to  Ireland.   It  is  one  of  the  largest  stations 

^e  Company,  who  have  five  railways  running  out  of 

*  ^luree  being  worked  by  them  alone,  and  two  by  them 

^^njunction  with  another  Company.     The  principal 

^^^  of  7%«  London  and  North  Western  Railway  Com- 

^^^3f  is  at  Euston  Station,  Euston  Square,  in  the  county 

^^iddksex,  where  their  seal  is  kept,  and  the  meeting 

^lie  board  of  directors  and  the  half-yearly  meetings 
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of  the  shareholders  are  held.  The  Company  haye  an 
office  at  the  Chester  Station  for  the  purpose  of  carrying 
on  their  business  there,  but  that  station  belongs  jointly 
to  them  and  other  railway  Companies.  The  business  of 
the  Company  there  is  managed  by  a  district  superin- 
tendant  and  a  staff  of  clerks,  who  are  all  under  the 
superintendance  of  the  general  manager  of  the  Com- 
pany, at  Euston  Station.  No  business  relating  to  the 
general  management  of  the  Company  is  transacted  at 
Chester^  and  all  questions  of  importance  relating  to  its 
business  are  sent  by  the  district  superintendant  to  the 
general  manager. 


Harington  shewed  cause. — The  defendants  did  not 
dwell  or  carry  on  their  business  in  the  district  of  the 
County  Court  of  Cheshire^  whence  the  plaint  issued. 
Stat  9  &  10  Vict,  c.  95.,  after  conferring  on  County 
Courts  jurisdiction  to  a  limited  amount,  and  providing 
that  the  proceedings  in  them  shall  be  commenced  by 
summons,  enaets,  by  sect  60,  ^such  summons  may 
issue  in  any  district  in  which  the  defendant  or  one  of 
the  defendants  shall  dwell  or  carry  on  his  business  at 
the  time  of  liie  action  brought ;  or,  by  leave  of  the 
Court  for  the  district  in  which  the  defendant,  or  one  of 
the  defendants  shall  have  dwelt  or  carried  on  his  busi- 
ness, at  some  time  within  six  calendiur  months  next 
before  the  time  of  the  action  brought,  or  in  which  the 
cause  of  action  arose,  such  summons  may  issue  in  either 
of  such  last  mentioned  Courts/'  The  defendants  are  a 
corporation,  and,  as  such,  necessarily  "  dwell'*  at  the 
place  where  they  carry  on  their  business;  Taybr  v. 
'The  Crowland  Gas  and  Coke  Company  {a),  Adams  v. 


(a)  11  Exch.  1. 


XXVL  VICTORIA. 


329 


The  Great  fFestem  Bailway  Company  (a).     Here  the 

defendants  carry  on  their  general  business  at  Eustan 

Square,  in  the  comity  of  Middlesexy  and  not  at  Chester, 

ifhich  is  only  one  of  the  stations  of  their  line.     Shiels 

'y.  The  Great  Northern  Railway  Company  (b),   in  the 

Bail  Court,  is  a  direct  authority  that  a  railway  Company 

does  not  carry  on  its  business  within  the  meaning 

4)f  this  enactment  at  every  place  where  it  has  a  station^ 

l)Qt  only  at  the  principal  office  where  the   directors 

meet  and  the  general  business  of  the    Company   is 

transacted.     HiU  J.  there  says,  p.  333,    ''If  it  be 

suggested  that  construing  the  words  'carrying  on  its 

bunness/  by  confining  them  to  the  principal  station  of 

the  railway  Company,  may  work  an  inconyenience,  by 

compelling  a  party  who  has  a  cause  of  action  to  a  small 

azoonnt  against  a  railway  Company,  arising  in  a  difierent 

P^rt  of  the  country,  to  come  to  London  to  sue  the  rail- 

^^»y  Company,  if  the  party  complaining  desire  to  have 

^'^^  benefit  of  the  County  Court  Act ;  the  answer  is, 

^^^t    that  party  may  sue  the  Company  in  the  district 

^'*©i*c  the  cause  of  action  arose,  by  obtaining  the  leave 

^*     tihe  judge  of  the  County   Court   of  the  district." 

*-  ^^ojitp/stw  J.    Can  a  man  have  more  places  of  business 

*^^^   one  ?]      Possibly,  if  he   personally  superintends 

^^^^^ ;  Shiels  v.  Rait  (c).     An  individual  may  act  by  his 

^^^^c^ts  at  diflTerent  places,  but  a  corporation  necessarily 

^^    by  its  common  seal,  which  must  be  in  some  par- 

^"^^lar  place.     [He  cited  Corbett  v.  TTie  General  Steam 

^^^^ation  Company  (rf).      Blackburn  J.     There  is  a 
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^^^  30  L.  J,  Q.  B,  331 ;  8.  C  nom.  Shields  t.  77ie  Great  Northern  Rail- 
^^"^^^  Ompany,lJur.N.a,^\. 

^^^  7  C.  B.  lie.  (rf)  4  /f.  #  .V.  482. 
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case  in  this  Court  in  whicli  it  was  held  that  where  a 
bank  has  seyeral  branches,  each  is  to  be  treated  as  dis- 
tinct for  the  purpose  of  giving  notice  of  dishonor  o{  a 
bill  of  exchange  (a).] 

Mclntyre,  in  support  of  the  rule. — Statutes  must  be 
construed  according  to  the  true  meaning  of  the  words 
used  in  them.  According  to  the  true  meaning  of  the 
60th  section  of  stat.  9  &  10  Vict.  c.  95.  a  railwiqr  Com- 
pany may  be  sued  in  any  district  where  it  carries  on  its 
business,  or  any  material  portion  of  it,  for  it  is  impossible 
fdr  such  a  Company  to  carry  on  the  whole  of  its  business 
at  any  particular  place.  It  may  therefore  be  sued  in  the 
district  where  any  one  of  its  stations  is  situate,  provided 
that  station  is  a  principal  and  not  a  subordinate  minor  one. 
In  Bourne  y.  TTie  South  Eastern  Railway  Company  {b), 
alluded  to  by  Hill  3.  in  Shiels  v.  Tbe  Great  Northern 
Bailway  Company  (c),  the  Court  refused  a  prohibition 
to  the  judge  of  the  County  Court  of  Kent,  on  the  ground 
that  the  defendants  did  not  carry  on  business  at  their 
station  at  Tunbridge  Wells  within  the  meaning  of  sect  60 
of  the  County  Court  Act,  nor  anywhere  but  at  their  diief 
station  or  office,  saying,  ^'  The  Company  take  money  and 
enter  into  contracts  for  the  conveyance  of  goods  and 
passengers  at  the  Tunbridge  Wells  Station ;  surely  that  is 
carrying  on  business.''  [^Blachbtim  J.  Hill  J.,  p.  SSSy 
expresses  a  doubt  as  to  the  accuracy  of  the  report  of  that 
case,  and  points  out  an  inconsistency  in  it]      Taylor  y. 

(a)  Apparently  Woodland  t.  Fear,  7  E.  ^  B.  519.  The  point  in  th« 
text  w&B  not  decided  in  that  case ;  but  it  was  in  Gode  v.  Bayleg,  12  Mm 
4'W.  5lf  which  is  there  recognized  by  the  Court. 

(b)  26  i.  T,  60. 

(c)  30  L.  J.  Q.  B.  331;  8,  C.  nom.  Shields  t.  The  Great  Northern 
Railway  Company ,  7  «/i*r.  N,  S.  601. 
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^n&e  CrmoUmi  G<u  andCohe  Company  (a)  and  Adanu  v.  TAe 
^Crreat  Wt$Um  Railway  Company  (fi)  were  not  decided  on 
-fcTliis  section  of  the  statute^  but  on  the  128th^  which  relates 
-fc^)  the  concurrent  jurisdiction  of  the  County  Courts  with 
^le  Courts  at  fFesiminster.    Where  business  is  carried 
^>2i  by  two  partners,  one  in  London  and  the  other  at  Man- 
^Aesier,  who  settle  their  accounts  in  London,  a  portion  of 
±he  business  is  carried  on  at  each  place.     [Wightman  J. 
That  case  is  not  analogous ;  for  the  partners  are  equi- 
pollent]   If  an  insurance  Company  has  a  board  of  direc- 
totra  in  London  and  another  at  Edinburgh,  they  carry  on 
boLsiness  at  both  places,  but  the  final  settlement  of 
acoconts  would  be  at  the  head  office.    [He  cited  Turner 
▼.   JSvanM(cy] 

TIhe  defendants  should  have  objected  to  the  service 
oT  ^le  summons,  and  applied  for  a  prohibition,  instead  of 
w^laidi  thqr  appeared  to  the  summons,  and  took  their 
^^l^^iioe  of  a  yerdict  in  their  favour,  besides  putting  the 
plwntiflf  to  much  inconvenience. 
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^V'loHTMAN  J.    When  this  case  was  first  mentioned, 

^^tertained  some  doubt  whether  TTie  London  and  North 

^^^tiem  Railway  Company  could  be  considered  as  carry- 

^'^  On  their  business  at  Chester  sufficiently  to  give  juris- 

^^^t^ion  to  the  County  Court  at  that  place.    And  from 

^   «U|;ument  that  has  taken  place,  I  am  convinced  that 

^y  cannot,  and  to  hold  otherwise  would  introduce  the 

^'^^^^test  uncertainty  and  inconvenience.      The  statute 

^  10  Vict.  c.  95.  *.  60.  says,  "  Such  summons"  (t.  e.  the 

^^^^mons  from  a  County  Court)  '*  may  issue  in  any  dis- 

^^^^  in  which  the  defendant  or  one  of  the  defendants 


(a)  11  Exch,  1. 
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shall  dwell  or  carry  on  his  business  at  the  time  of  the 
action  brought ;  or,  by  leave  of  the  Court  for  the  district 
in  which  the  defendant  or  one  of  the  defendants  shall 
have  dwelt  or  carried  on  his  business,  at  some  time 
within  six  calendar  months  next  before  the  time  of  the 
action  brought,  or  in  which  the  cause  of  action  arose, 
such  summons  may  issue  in  either  of  such  last  mentioned 
Courts/'  Now  where  do  the  defendants  carry  on  their 
business  ?  It  is  admitted  by  Mr.  Mclntyre  that,  if  the 
Chester  Station  were  one  of  the  subordinate  minor  stations 
on  the  railway,  the  Company  could  hardly  be  said  to  be 
carrying  on  their  business  there ;  but  he  argues  that  it 
is  otherwise  if  you  look  at  the  magnitude  of  that  station. 
If  indeed,  the  statute  had  used  the  words,  where  the 
defendant  shall  ''carry  on  his  business  or  part  o^his 
business,''  the  argument  of  Mr.  Mclntyre  would  be  well 
founded,  and  the  present  case  would  be  within  the  statute. 
But  the  words  used  are  general,  where  he  shall ''  carry  on 
his  business,''  t.  e,  his  general  business,  and  not  that  which 
is  limited  to  some  particular  portion  of  a  line  of  railway. 
Here  the  Company  carry  on  a  portion  of  their  business 
at  Chester y  but  subject  to  the  control  of  the  superior 
authority  at  Euston  Square.  The  case  is  therefore  not 
within  the  jurisdiction  of  the  Coimty  Court  of  Chester  ; 
and  it  is  admitted  that  the  plaintiff  did  not  obtain  the 
leave  of  that  Court,  as  the  Court  in  which  the  cause  of 
action  arose,  to  issue  his  summons  there. 

It  has  been  ai^ued  that  the  defendants  by  submitting 
to  the  jurisdiction  of  the  County  Court  brought  great 
inconvenience  on  the  plaintiff,  and  that  they  ought  to 
have  made  their  objection  effectual  by  applying  for  a 
prohibition.  It  would  have  been  infinitely  better  if  the 
defendants  had  done  so,  and  had  taken  their  stand  against 
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the  jurisdiction  of  the  County  Court,  instead  of  going 
on  to  take  their  chance  of  succeeding  at  a  trial,  and  then 
objecting  as  they  have  done  to  the  jurisdiction  when  the 
plaintiff  is  seeking  to  issue  execution  on  the  judgment. 
Sat  in  point  of  law  the  objection  they  have  taken  is 
tenable,  and  consequently  we  cannot  grant  the  execution 
asked  for. 
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CaoHPTON  J.    I  am  sorry,  after  the  merits  of  this  cuse 

iiATe  been  tried  in  the  County  Court,  if  the  plaintiff 

Jieally  has  a  cause  of  action,  that  a  point  of  this  kind 

should  now  prevent  his  reaping  the  fruits  of  the  verdict 

Tbe  Company  protested  against  the  jurisdiction  of  that 

Conrt  at  the  time,  and  therefore  could  not  be  compelled 

to     ^  on^  although  there  might  be  no  harm  in  their 

^v^ss^^ching  the  case. 

^Ihe  question  before  us,  which  arises  in  rather  a 

«ix^jular  way,  is,  had  the  County  Court  jurisdiction 

**^^^er  the  9  &  10  Vtct.  c.  95.  $.  60.  ?    The  defendants  not 

^^"^nng  moved  for  a  prohibition  we  should  look  narrowly 

^^^*^  the  case,  and  unless  it  is  shewn  that  a  prohibition 

^^uld  have  been  issued  we  ought  not  to  stay  the  hand  of 

^^^  County  Court    But  I  am  satisfied  that  a  prohibition 

^^ght  to  have  been  issued  if  asked  for,  especially  after 

^^^^i«  point  had  been  made  at  the  triaL     I  think  the 

^"^^^unty  Court  had  no  jurisdiction,  and  we  ought  not  to 

^^^k  that  Court  to  do  an  act  which  might  subject  its  officers 

^  an  action  for  acting  without  jurisdiction.  The  section  in 

^^aestion  says,  that  the  summons  from  the  County  Court 

^^ay  issue  in  any  district  ''in  which  the  defendant  or 

^ne  of  the  defendants  shall  dwell  or  carry  on  his  busi- 

>v«.''    The  Court  of  Exchequer  seems  to  have  held, 

Xinder  another  section  of  this  Act,  the  128th,  that  so  far 
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as  corporations  are  concerned,  the  term  "dwdP*  means 
the  same  as  carrying  on  business,  for  a  corporation 
cannot  dwell  personally  anywhere,  seeing  that  it  has  no 
body*    We  are  not,  however,  on  that  dause  now ;  bnt  on 
sect.  60.  Mr.  Mclniyre  says,  it  is  enough  if  a  great  portion 
of  the  business  of  a  Company  is  carried  on  within  the 
district  of  the  County  Court,  and  urges  that  the  entire 
management  of  a  certain  portion  of  the  line  of  this  Com- 
pany is  carried  on  at  Chester.     But  looking  at  the  section 
we  see  that  it  is  not  solely  where  the  defendant  dwells  or 
carries  on  his  business  at  the  time  that  this  jurisdic- 
tion is  given,   but  that  the  plaintiff  may,  by  leave 
of  the  County  Court  at  that  place,  sue  where  the  cause 
of  action  arose,  or  where  the  defendant  has  dwelt  or 
carried  on  his  business  for  a  certain  time.     If  the 
expression  **  carry  on  his  business''  does  not  mean  where 
the  general  business  is  carried  on,  Mr.  Mclntyre  will  be 
bound  to  contend  that  a  place  where  any  part  of  it  is 
carried  on  will  be  sufficient  ,* — that  wherever  the  cause  of 
action  arose  (suppose  in  Londony  on  a  bond  executed  by 
the  Company,  or  for  an  accident,  such  as  a  broken  leg 
happening  through  their  carelessness)  the  suit  might 
be  brought  at  the  smallest  station  along  the  line.     I 
agree  with  what  is  said  by  Hill  J.  in  ShieU  v.  The  Oreat 
Northern  Railway  Company  (a),  that  there  may  be  cases 
where  general  business  is  carried  on  at  two  places. 
For  instance,  a  Company  may  have  termini  at  Ltoer- 
pool  and  Birmingham ,  and  possibly  the  general  business  of 
the  line  might  be  considered  as  carried  on  at  each*    But 
what  I  say  is,  that  this  statute  cannot  be  construed  in 
the  way  contended  for  by  Mr.  Mclniyre ;  and  we  are 

(a)  30  X.  J.  Q,  B,  331 ;  8,  C.  nom.  Shields  t.  The  Great  Northern 
Raibeay  Company,  7  Jur.  K  8.  631. 
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fortified  in  our  decision  by  the  great  authority  of  Hill  J. 
in  the  case  to  ivhich  I  have  just  referred. 

This  rule  must,  therefore,  be  discharged^  but  it  ought 
io  be  without  costs,  and  I  hope  if  the  plaintiff  really  is 
entitled  to  the  money  which  he  claims  the  Company 
will  giro  it  to  him,  as  their  object  in  settling  the  question 
of  jurisdiction  has  now  been  attained. 


1863. 


In  re 
Bbowh 

V. 

London 
and 

NORTB 

Wkstbrk 
Bailvay 
Company. 


Slickbubn  J.  The  question  turns  entirely  on  sect.  60 
of  9  ft  10  VicL  e.  95.  which  was  passed  to  regulate  where 
the  defisndants  in  County  Courts  should  be  sued.    The 
Hf^^islature  intended  the  jurisdiction  of  those  Courts  to 
b^    over  small  sums,  that  the  parties  might  sue  and 
^^ttxA  in  person  without  legal  advisers.     [His  Lordship 
x*^^^  the  section.]     The  idea  of  the  Legislature  was,  that 
*lm^  County  Court  of  the  place  where  the  defendant 
^'^^t  or  carried  on  his  business  was  the  convenient 
^—^cumty  Court  to  sue  in,  for  he  would  be  there  to 
^^^  ^oiige  his  cause.    They  were,  doubtless,  thinking  of 
^"^^^ch   cases  as  that  of   a  shopkeeper  in    Westmiruter 
^^^lio  has  a  villa  in  the  country,  when  it  would  be 
^^^nslly  convenient  to  sue  him  at  the  shop  to  which 
"^^e  goes  every  day,  or  the  villa  to  which  he  returns 
^^"very  evening.     I  think  there  are  cases  in  which  a  man 
^^ay  be  dwelling  or  carrying  on  business  in  more  places 
'^lian  one.     For  instance,  a  man  dwelling  as  a  private 
^»erson  in  Surrey  may  be  a  partner  in  a  bank  in  London, 
^nd  a  merchant  at  Liverpool,  and  probably  a  servant,  who 
\iad  a  cause  of  action  against  him  for  improper  dismissal, 
might  sue  him  at  any  of  those  places.    Generally  speak- 
ing, a  man  carries  on  his  entire  business  where  the  general 
BQperintendance  of  it  is.     Carriers  like  Pickford  &  Co. 
mast  necessarily  send  persons  through  every  County  Court 
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district  in  England,  but  the  County  Court  in  which  to 
sue  them  is  the  County  Court  of  the  district  where  the 
head  quarters  of  their  business  are. 

We  must  now  look  to  the  case  before  us.  A  railway 
Company  are  carrying  on  one  entire  business  extending 
over  all  their  lines  of  railway,  and  farther,  for  these  Com* 
panies  make  contracts  to  carry  beyond  the  limits  of  their 
lines.  But  all  is  done  under  the  general  supervision  of  the 
directors  at  Euston  Square.  It  appears  that  there  is  a 
district  superintendant  of  their  station  at  Chester,  and 
several  branches  meet  there;  but  he  does  all  subject  to 
the  general  superintendance  in  London.  Mr.  Mclntyrt 
contends  that  the  Company  carry  on  business  both  in 
Chester  and  London.  I  agree  with  HiU  J.,  in  Shiels  v. 
7  he  Great  Northern  Railtoag  Company  (a),  that  they 
carry  on  their  business  at  the  place  of  general  manage- 
ment, and  not  at  any  other,  though  it  may  have  a  district 
.superintendant, — I  do  not  think  the  latter  case  comea 
within  either  the  letter  or  spirit  of  the  Act.  Chester  is 
a  large  station  with  several  large  branches  of  this  Com- 
pany's line  running  into  it,  but  there  are  many  other 
stations  on  the  line  which  have  branches,  sometimes 
very  small  ones,  and  it  cannot  be  said  that  the  Company 
are  carrying  on  their  business  at  each  of  them. 

The  hardship  put  by  Mr.  Mclntyre  of  accidents  occur- 
ring at  any  of  these  small  stations  is  answered  by  saying 
that  in  such  cases  it  is  at  the  discretion  of  the  Judge  of 
the  County  Court  to  give  the  parties  permission  to  sue 
in  the  County  Court  of  the  district  where  the  cause  of 
action  arose. 

In  the  course  of  the  argument  I  referred  to  a  caae 

(a)  20L.J.  Q.  B,  S31;  8.  C.  nom.  Shieldt  t.  Tke  OrmU  NorOmn 
Bailway  Company,  7  Jur.  N.  8.  631. 
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in  this  Coart  (a),  in  which  it  was  held  that  where  a 

hank  has  several  branches,  each  is  to  be  treated  as 

distinct  for  the  purpose  of  giving  notice  of  dishonor 

of  a  bill  of  exchange.    But  that  case  does  not  really 

touch  the  present    For  if  there  had  been  at  each  place 

only  a  derk  or  a  servant  not  managing  a  separate  busi- 

jieas  at  all^  still  each  as  a  separate  holder  of  the  bill 

would  be  entitled  to  hand  it  on  to  the  next— for  the 

purpose  of  notice  of  dishonor  it  is  enough  that  the 

bill  comes  into  separate  hands. 

This  rule  must^  therefore,  be  dischai^ed,  and  without 
oostsy  but  putting  the  matter  ad  verecundiam,  I  hope 
tlie  Company  will  pay  the  plaintiff  his  claim  if  he  is 
exB-titled  to  it. 

(a)  See  note  (a)  to  p.  330,  supra. 
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Wabd  against  Dat  and  another. 


;ranted  to  A.  licence  to  $ 
in  a  certain  part  of  1 


Wednesday, 
June  24th. 

Licence. 


^j^J  deed  made  the  4th  iSfc>p<«»iAfr,  1843, -B.  fl 

jj^^  theeopperas  stone  which  might  be  found  in  a  certain  part  of  the  p^kZ' 

jTriJjw  of  if.  for  twenty-one  years,  at  the  yearly  rent  of  26/.,  payable  i^*vJl 

i^^^ yearly  on  the  24th  June  and  25th  December,  with  a  proviso  that  if  ^l^ 

h^^^  pttt  of  the  rent  should  be  in  arrear  for  twenty-one  days,  it  should  jyi^^j.^ 

^wfol  fijT  B,,  his  heirs  and  assigns,  by  notice  in  writing  delivered  to  y-^jj^  ' 
"  »    lufl  executors,  administrators  or  assigns,  to  determine  the  grant.    On 


^1^"  *    ^  executors,  administrators  or  assigns,  to  determine  the  grani 

^^^^  31tt  January,  1856,  J,  U,,  who  had  become  assignee  of  the  licence, 

<S»^^ed  the  licence  to  the  defendants  by  way  of  mortgage,  and  on  the 

^^^^  Aiyuet,  1857,  it  was  absolutely  assigned  to  the  defendants  by  ar- 

«C^^««nent  under  The  Bankrupt  Law  Consolidation  Act,  12  &  13  yict 

^•^^j^OOt,  who  by  oral  agreement  granted  to  J.  H,  the  eiyoyment  of  all  the 

-^^^litB  under  it  on  his  P^yinff  the  rent  thereby  reserved.     On  the  27th 

X^^^^vi,  1858,  the  plaintiff,  wno  had  purchased  the  manor  in  Augimt, 

^^^"^  distrained  goods  of  J.  H,  and  E,  H.  his  son,  lying  on  the  part  of 

^^J^  manor  mentioned  in  the  licence,  for  arrears  of  rent  due  at  Christ- 

^^^^^  1857.    J.  H.  and  K  H.  theren{>on  brought  actions  against  the 

^^^intiff  for  ^e  illegal  distress,  in  which  he  suffered  judgment  by  de- 

--^[^t ;  and  in  1858,  negotiations  for  a  settlement  of  the  actions  and  for 

Dting  a  new  licence  to  E,  H,  for  a  further  term  of  twenty-one  years. 

^     _miencing  on  the  24th  June,  1864,  the  day  on  which  the  grant  of  the 

^^h  Se^tetmer,  1843,  would  expire,  were  earned  on  between  the  attorneys 

YJ^'  J'  a.  and  of  the  plaintiff  and  it  was  verballv  arranged  between  the 

^Vaintifi*8  attorney  and  the  attorney  fort/'.  H.  and^.  H.  that  the  actions 

*Vmki  be  settled  on  certain  terms,  one  of  which  was,  that  such  a  hcence 
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1863.         ihould  be  granted  to  E.  H.    These  terms  the  pUintiff  refused  to  carry 

*         out.    On  the  3d  Jufy,  1858,  the  plaintiff  gave  a  written  notice  to  the 

Wabd  defendants  and  J.  if.,  pursuant  to  tne  proviso,  to  determine  the  licence. 

Y^  On  the  nth  January,  1859,  the  defendants  tendered  to  the  plaintiff  50A 

Dat.  ^"^^  ^^  V»^  rent  due  at  Christmas,  1858,  which  the  plaintiff  refused  to 

accept  In  trespass  for  breaking  and  entering  the  plaintiff's  close  and 

taking  away  copperas  stone,  the  Court  having  power  on  a  special  case 

to  draw  inferences  of  &ct : 

1.  Held,  that  the  plaintiff  after  the  cause  of  forfeiture  had  occurred, 
sufficiently  expressed  and  communicated  to  the  defendants  his  determi- 
nation to  treat  the  Ucence  as  existing,  and  was  bound  by  Uiat  election, 
and  therefore  the  subsequent  notice  was  inoperative. 

2.  Held,  that  the  tender  of  a  sum  which  included  rent  accrued  sub- 
sequently as  well  as  prior  to  the  cause  of  forfeiture,  would  not  by  itself 
amount  to  a  waiver  of  the  forfeiture. 

3.  Quaref  whether,  the  distress  beine  within  six  months  alter  the 
cause  of  forfeiture,  the  period  within  whicm,  by  stat.  8  Ann.  c.  14.  m.  6, 7, 
a  lessor  may  distrain  after  the  determination  of  a  lease,  would  by  itself 
amount  to  an  election  to  treat  the  licence  as  existing? 

n^HE  first  count  of  the  declaration  was  for  arrears  of 
rent  due  from  the  defendants,  as  assignees  of  a 
licence  to  search  for^  pick  and  get  copperas  stone  other- 
wise pyrites  for  a  term  of  years  granted  by  Bantu  to 
Austin^  the  reversion  of  which  was  assigned  to  the 
plaintiff. 

The  second  count  was  in  trespass  for  breaking  and 
entering  the  plaintiff's  land,  being  the  sea  shore  between 
high  and  low  water  mark,  and  taking  away  the  plaintiff's 
copperas  stone  and  iron  pyrites. 

The  third  count  was  for  conversion  of  the  plaintiff's 
copperas  stone  and  pyrites. 

The  first  count  was  disposed  of  by  a  plea  of  payment 
into  Court,  accepted  by  the  plaintiff. 

The  pleadings  to  the  other  counts  were  special;  a  copy 
of  them  formed  part  of  the  case  hereafter  stated. 

The  cause  came  on  to  be  tried,  before  Cockbum  C.  J.,^ 
at  the  London  Sittings  after  Hilary  Term,  1863,  when^ 
a  verdict  was  found  for  the  plaintiff  subject  to  a  spedalB 
case. 

At  the  time  of  making  the  indenture  next  mentioned^^ 
Delamark  Banks  was  seised  in  fee  of  the  manor  of  Mbt^ 
stevj  in  the  Isle  of  Skeppy,  in  the  county  of  Kent.     By 
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indent  are  m^de  the  4tli  September,  1843^  between  Delu"        1863. 
mark  Banks  of  the  first  part  and  Daniel  Austin  of  the        Ward 
second  part^  Delamark  Banks  gave  and  granted  to  Daniel 
Austin  leave  and  licence  to  search  for,  pick  and  ^ei,  and 
carry  awaj,  all  or  any  of  the  copperas  stone  or  pyrites 
which  might  be  found  on  the  shore  of  the  said  manor 
between  high  and  low  watermark,  for  the  term  of  twenty- 
one  yean  from  the  24th  June,  1843,  at  the  yearly  rent  of 
KL,  payable  half-yearly,  on  the  24th  June  and  the  25th 
December  in  every  year,  subject  to  a  proviso  that,  if  any 
put  of  the  rent  should  be  in  arrear  for  twenty-one  days 
next  after  any  of  the  days  appointed  for  the  payment 
thereof,  although  no  demand  thereof  should  be  made, 
it  should  be  lawful  for  Delamark  Banks,  his  heirs  and 
aasignSj  by  notice  in  writing  delivered  to  Daniel  Austin, 
his  executors,  administrators  or  assigns,  to  determine 
t;Iie  grant.    A  copy  of  the  indenture  formed  part  of  the 
oase. 

Daniel  Austin  entered  upon  the  enjoyment  of  the 
l^ioence  or  grant,  and  on  the  24th  March,  1849,  assigned 
tdo  Jasiah  Hall,  by  deed,  all  the  rights  granted  to  him 
^y  the  above  mentioned  indenture,  for  the  residue  of  the 
^^«rm.  Josiah  Hall  paid  to  the  executors  of  Delamark 
^anks,  who  died  some  time  previously,  all  rent  which 
Accrued  due  from  him  up  to  1852. 

In  1852  the  plaintiff  agreed  to  purchase  the  manor  of 
JUiMsier  from  the  devisees  of  Banks  and  informed  Hall 
"thereof,  and  the  manor  was  actually  conveyed  to  the 
jilaintiff  by  the  devisees  of  Banks,  by  a  deed  dated  the 
9th  August,  1854. 

Between  the  months  of  Jti/y,  •  1852,  and  December, 
1856,  Hall  had  large  mppey  transactions  with  the  plain- 
tiff to  the  amount  of  several  thousand  pounds,  both 
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1863.  to  his  debit  and  credit^  in  account  with  the  plaintiff, 
Ward  ^^^  during  that  time  no  rent  was  demanded  of  Hall, 
Day.  ^^  P^^^  ^7  ^"^  to  the  plaintiff,  under  the  licence.  There 
was  no  balancing  of  accounts  between  the  plaintiff  and 
Sail,  save  in  so  far  as  the  same  were  balanced  during 
the  proceedings  in  the  Court  of  Bankruptcy  afterwards 
mentioned. 

By  indenture,  made  on  the  31st  January,  1856,  Hall 
assigned  to  the  defendants  the  grant  or  licence  for 
the  residue  of  the  term  by  way  of  mortgage  for  a  debt 
due  from  him  to  them.  The  defendants  did  not,  however, 
then  enter  upon  the  sea  shore  of  the  manor,  but  after 
the  assignment  Hall  continued  to  exercise  the  licence 
granted  to  him. 

On  the  3rd  January,  1857,  Hall  (who  was  a  trader) 
presented  a  petition  to  the  Court  of  Bankruptcy,  pur- 
suant  to   The   Bankruptcy  Law    Consolidation    Act, 
1849,  12   &   13    Vict  c.   106.,  for  arrangement  with 
his  creditors  under  the  superintendence  and  control  of 
the  Court;  and  by  a  deed  dated  the  12th  May,  1857, 
he  assigned  all  his  estate  and  effects  to  Charles  Lee, 
the  official  assignee  of  the  Court,   George  Smith  and 
William  Wills,  as  trustees  for  the  benefit  of  his  cre- 
ditors.    By  virtue  of  an  arrangement  to  that  effect  made 
under  the  petition,  and  by  a  deed  dated  5th  August, 
1857,  and  made  between  the  trustees  of  the  first  part, 
Josiah  Hall  of  the  second  part,  and  the  defendants  of  tile 
third  part,  the  grant  or  licence  was  absolutely  assigned 
to  the  defendants  free  from  all  equity  of  redemption 
whatsoever.     Immediately  after  the  execution  of  thifl^ 
deed,  the  defendants,  by  oral  agreement,  granted  to  HalM 
the  enjoyment  of  all  the  rights  and  privileges  granted  bjr* 
the  licence,  conditionally  on  his  paying  the  rent  thereb]^ 
reserved. 
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On  the  27th  March,  1858,  the  plaintiff,  by  his  baUiff,        ig^^ 

made  a  distress  for  five  and  a  half  vear's  rent  of  the  licence  — z 

alleged  to  have  become  due  at  Christmas,  1857,  on  goods  ^* 
of  Ball  and  of  his  son,  then  lying  on  the  shore  of  the 
manor,  whereapon  HaU  offered  the  plaintiff's  bailiff  to 
pay  him  a  year's  rent  up  to  Christmas,  1857,  which  was 
refused,  and  a  sale  of  the  goods  was  made  under  the 
distress  by  the  plaintiff. 

The  notice  of  distress  ddivered  by  the  plaintiff  to  Hall 

on  the  aboTe  occasion  was  as  follows: — ''Mr.  Daniel 

AvsUn,   Mr.  Jasiah  Hall,  Mr.  Thomas  Hermitage  Day, 

Mr.   Wiliimm  Henry  Nicholson,   and  Mr.  Edgar  HaU. 

Take  notice  that,  by  the  ituthority  and  on  behalf  of  Mr. 

James  Ward,  of  &c.,  I  have  this  27th  day  of  March,  1858, 

distrained  the  several  goods  and  chattels  specified  in  the 

schedule  or  inventory  hereunder  written,  situate  on  the 

shore  of  the  manor  of  Minster,  in  the  parish  of  Minster, 

m  ibelsleofSheppg,  in  the  county  of  Kent,  for  1372.  lOs., 

i^eing  five  years  and  one  half  of  a  year's  rent  due  to  the 

^^d  James  Ward  on  the  25th  December  last,  and  if  you 

&hall  not  pay  the  said  five  years  and  one  half  of  a  year's 

''^vit  80  due  and  in  arrear  as  aforesaid,  together  with  the 

^^^%t8  and  charges  of  this  distress,  or  replevy  the  said 

S<H)d8  and  chattels  within  five  days  from  the  date  hereof, 

^  ^hall  cause  the  said  goods  and  chattels  to  be  appraised 

^^d  sold  pursuant  to  the  statute  in  that  case  made  and 

^^^vided.     Given  under  my  hand  the  day  and  year  above 

^"^tten."    (Then  followed  the  schedule  or  inventory.) 

Wm.  PrattenJ' 

In  April,  1858,  actions  were  brought  against  the  plain- 

^^hyJosiah  Hall  and  his  son  respectively  for  making  the 

M)ove  distress,  as  being  illegal,  in  both  of  which  actions 

^)ie  defendant  (the  now  plaintiff)  suffered  judgment  to 
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lS6d.        go  by  default.     The  plamtiff  in  each  of  the  said  actions 

Ward        recovered  considerable  damages. 

j)^^  During  the  month  of  May  and  the  early  part  ^Juwe^ 

1858^  negotiations  for  a  seittlement  of  the  actions,  and  foi 
granting  a  new  licence  to  Edgar  Holly  the  son  of  Jonaih 
Hall,  for  a  further  term  of  twenty-one  years,  commencing 
on  the  24th  June  1864,  being  the  day  on  which  the  grant 
of  the  4th  September  1843,  would  expire^  on  the  same 
terms  as  the  former  licence,  were  carried  on  between  the 
attorneys  of  Josiah  Hall  and  of  the  plaintiff,  and  on  or 
about  the  15th  June,  1858,  it  was  verbally  arranged, 
between  the  plaintiff's  attorney  and  the  attorney  tovJotiah 
and  Edgar  Hall,  that  those  actions  should  be  settled  on 
the  terms  of  the  plaintiff  giving  up  the  articles  distrained, 
paying  certain  sums  of  money  considerably  less  than  the 
damages  and  costs,  and  granting  such  a  licence  to  Edgar 
Hall,  which  the  attorney  for  Edgar  Hall  was  at  once  to 
prepare. 

On  the  lOth  June,  1858,  such  new  licence  or  grant  so 
prepared  was  forwarded  to  the  plaintiff's  attorney  for 
execution  by  the  plaintiff,  and  the  plaintiff,  on  or  about 
the  20th  June,  wrote  to  his  attorney  infonning  him  he 
would  be  in  town  on  the  ensuing  Wednesday  or  ThurMday 
for  the  purpose  of  settling  the  actions,  which  letter  was 
on  the  2 1  st  June  communicated  by  the  plaintiff's  attorney 
to  Josiah  HalPs  attorney. 

In  the  meantime,  in  June  1858,  a  dividend  was  aboni 
to  be  declared  in  the  Court  of  Bankruptcy  out  of  Haiti 
estate  under  his  petition  in  favour  of  his  creditors^  scai 
at  a  meeting  of  the  Court  for  the  purpose  of  declaring 
such  dividend,  the  plaintiff  claimed  to  prove  a  debt  of 
3550/.  lOs.  7d.  against  the  estate  of  Hall  as  the  balance  of 
the  accounts  between  then^ ,  and  for  this  purpose  presented 
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to  the  Court  his  cash  account  against  Hall.    This  claim        1863. 
was   resisted    by  HalPf^  solicitor,  and  was  examined        YUKii 
into  by  the  Court  of  Bankruptcy,  and,  in  the  course  of        -^^^ 
the  inquiry  into  the  cash  account,  the  plaintiff  introduced 
mto  the  account,  as  a  debit  against  Hall,  1002.  for  four 
years  rent  due  from  him  under  the  licence  up  to  MichaeU 
mas,  1856.    The  items  of  this  account  were  finally  inves- 
tigated in  the  Court  of  Bankruptcy  on  the  25th  June, 
1858^  in  the  presence  of  the  plaintiff,  and  the  daim  for 
that  sum  was  allowed.     The  items  allowed  were  not  cast 
Up,  and  the  predse  balance  due  to  the  plaintiff  was  not 
ascertained  at  that  meeting;  but  it  was  arranged  that  the 
plaintiff's  attorney  and  HalPs  attorney  should  meet  and 
settle  this,  and  on  the  following  day  the  plaintiff's  attorney 
transmitted  to  the  plaintiff  a  copy  of  the  account  made  up 
from  these  data  by  him  shewing  a  small  balance  only  to  be 
fbnnd  due  to  the  plaintiff.     On  the  1  st  July  the  plaintiff's 
^ttomejand  AoiTs  attorney  met  according  to  that  appoint- 
ment, when  HalTs  attorney  suggested  that  12/.  10^.  for  a 
quarter's  rent  underthe  licence  to  Christmas,  1856,  should 
"be  allowed  the  plaintiff,  to  which  the  plaintiff's  attorney, 
^^thout  his  knowledge  or  concurrence,  assented,  and  the 
iMdance  then  found  to  be  due  to  him  was  22/.  I6s.  7c/. ; 
^nd  ultimately  the  Court  made  thefollowingorderthereon: 
"  The  Bankrupt  Law  Consolidation  Act,  1 849.    In  the 
Court  of  Bankruptcy,  London,  Basinghall  Street,  IstJti/y, 
1858.     In  the  matter  of  a  petition  for  arrangement  by 
Josiah  Hall  with  his  creditors,  before  Mr.  Commissioner 
Holroyd. 

'^  Memorandum.  On  the  12th  June  last  a  sitting  for 
declaring  a  dividend  in  this  matter  was  held,  when 
James  Ward,  of  &c.,  claimed  to  prove  under  this  estate 
as  a  creditor  for  the  sum  of  8550/.  10«.  7(/.,  and  on  theappli- 
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1868.  cation  of  the  said  James  Ward  the  diyidend  was  stayed  until 
Wa^d  ^^  account  of  the  said  James  ^Fard  had  been  investigated. 
dIt.  Upon  hearing  Mr.  Beckitt,  the  solicitor  for  the  said 
James  Ward,  and  Mr.  Taylor,  as  solicitor  for  the  trustees 
under  the  above  petition^  and  the  accounts  between  the 
petitioner  and  the  said  James  Ward  having  on  the  25ih 
day  of  June  last  been  duly  taken^  it  appears  that  the 
balance  due  from  the  petitioner  to  the  said  James  Wwrd 
is  the  sum  of  22/.  16«.  7d.,  for  which  sum  he  is  entitled 
to  prove  upon  the  estate.  E.  Holroyd,  Commisdoner.'^ 

Theplaintiflfhasnever  recognised,  but  has  always  refused 
to  sanction  or  approve  of  the  account  referred  to  in  the 
order,  or  to  prove  on  the  estate  of  HaU  for  such  balance. 
Up  to  the  24th  June,  1868,  and  subsequently  thereto, 
Josiah  Hall  had,  under  the  agreement  with  the  defend- 
fmts,  continued  to  exercise  the  right  of  picking  copperas 
stone  pursuant  to  the  grant  of  the  4th  September,  1843. 
On  the  28th  June,  1858,  the  attorney  for  the 
plaintiff,  by  his  instructions,  procured  counsel  to  draw 
the  notice  dated  the  23rd  June,  hereinafter  set  forth, 
and  on  that  same  28th  June  the  plaintiff's  attorney 
received  from  the  plaintiff  a  cheque  for  77GL,  tiie 
amount  of  the  damages  and  costs  in  the  two  actions, 
with  instructions  to  pay  the  same  at  once  to  HalPn 
attorney  in  discharge  thereof.  On  that  the  plaiiitifTs 
attorney  called  with  the  cheque  on  Hair%  attorney, 
who  requested  him  to  get  it  cashed  and  to  call  on  him  on 
the  30tb  with  the  money.  Accordingly,  on  the  80th 
June,  1858,  the  plaintiff's  attorney  called  on  jEb^Tsattor* 
ney,  and,  instead  of  carrying  out  the  arranged  settlement, 
paid  the  whole  of  the  damages  and  costs  in  the  two  actions. 
On  the  2nd  July,  1868,  the  defendants'  attomeysi, 
Mesbrs.  Ackworth  ^  Son,  tendered  to  the  plaintiff  thep^ 
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iam  of  87/.  10^.^  for  one  and  a   half  year's  rent  of       1863. 
the  licence  due  at  Midsummer,  1858,  which  tender  the        Ward 
plaintiff  refused.     On  that  day,  before  such  tender,  the        j^^^ 
plaintiff  signed  the  notice  next  mentioned,  and  directed 
the  same  to  be  served  upon  Mr.  Austin,  the  original  lessee, 
and  for  this  purpose  a  derk  of  the  plaintiff's  attorney 
called  at  the  residence  of  Mr.  Austin,  before  such  tender, 
and  found  he  had  died. 

On  the  8rd  July^  1858,  the  plaintiff  served  the  de- 
fendants and  Jasiali  Hall  with  the  following  notice: 
''Whereas  by  an  indenture  dated  the  4th  day  of  Sep* 
tember,  1843,  between  Delamark  Banks,  of  &c.,  of  the 
one  part,  and  Daniel  Austin,  of  &c.,  of  the  other  part; 
ibr  the  considerations  therein  mentioned  the  said  Deta" 
nuark  Banks  granted  to  the  said  Daniel  Austin,  his  ex- 
ecutors, administrators  and  assigns,  fiiU  and  free  liberty 
and  licence  to  and  for  him  and  them,  and  his  and  their 
aerrants,  workmen  and  agents,  to  search  for,  pick  and 
Set^  in  manner  therein  mentioned,  copperas  stone,  other- 
^wise  pyrites,  found  upon  the  shore  of  the  manor  of 
JUinster  between  high  and  low  water  mark,  and  also 
"to  make  use  of  such  ground  as  might  be  necessary 
£>r  lajring  the  said  copperas,  and  all  other  liberties  and 
;privil^es  requisite  for  that  purpose,  for  the  term  of 
'twenty-one  years,  from  the  24th  day  of  June,  1843,  at  a 
Tent  of  25/.  payable  on  the  days  therein  mentioned, 
which  he  the  said  Daniel  Austin  thereby  covenanted,  for 
himself,  his  heirs,  executors,  administrators  and  assigns, 
to  pay  on  the  said  days  or  times.     And  it  was  thereby 
provided  that  if  the  said  half  yearly  rent,  or  any  half 
yearly  payment,  or  other  part  thereof,  should  be  in  arrear 
for  the  space  of  twenty-one  days  next  after  any  or  either 
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1863.       of  the  days  thereinbefore  mentioned  for  pajment  thereof. 
Ward       although  no  demand  for  payment  thereof  should  have 
Day.        ^^^  made,  in  such  case  it  should  be  lawful  for  the  said 
Delamark  Banks,  his  heirs  and  assigns,  by  notice  in 
writiQg  delivered  to  the  said  Daniel  Austin,  his  executors, 
administrators  or  assigns,  or  left  at  his  or  their,  or  one 
of  their  last  known  place  of  abode,  to  determine  the 
said  grant  thereby  made,  and  thenceforth  the  same  should 
immediately  cease  and  be  void.  And  whereas  by  an  inden- 
ture of  the  9th  day  of  August,  1854,  and  made  between 
Edward  Richard  Rupert,  George  Banks,  WiWam  John 
Banks,    WiUiam  Shrimpton  and  James  Shrimpton^  the 
executors  and  devisees  in  trust  for  sale  of  the  late 
Delamark  Banks  of  the  first  part,  and  I,  the  undersigned 
James  Ward  the  younger,  of  &c.,  of  the  second  part, 
and  Henry  Hugh  Beckitt,  a  trustee  to  bar  dower,  of 
the  third  part,  the  said  manor  of  Minster,  with  the 
appurtenances,  was  conveyed  to  the  undersigned  James 
Ward  the  younger,  his  heirs  and  assigns,  and  he  is  now 
the  absolute  owner  thereof.     And  whereas  the  said  rent 
of  25/.  has  fallen  considerably  into  arrear,  and  the  half 
yearly  payment  thereof  which  became  due  on  the  25th 
day  of  December,  1857,  became  due  more  than  twenty-one 
days  previous  to  the  date  of  this  notice,  and  a  forfeiture 
of  the  said  indenture  of  the  4th  day  of  September,  1848, 
has  thereby  been  incurred.    Now,  I,  the  undersigned, 
by  virtue  of  the  said  last  mentioned  indenture,  do,  by 
this  present  notice  in  writing,  determine  from  the  date 
hereof  the  said  grant  or  licence  to  pick  copperas,  and 
the  same  shall  from  henceforth  cease  and  be  void :  and 
in  case  you,  claiming  to  be  the  assignee  of  the  said  last 
mentioned  indenture,  or  otherwise  entitled  to  the  benefit 
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thereof,  ahall  yourself,  or  by  your  seryants,  workmen        1S6B. 
and  agents,  search  for,  pick  or  get  the  said  copperas       wm 
stone,  otherwise  pyrites,  from  the  shore  of  the  said        jJ^y 
manor,  after  the  service  of  this  notice  on  you,  you, 
your  agents,  servants  and  workmen,  will  be  deemed  tres- 
passers upon  the  property  of  the  said  manor,  and  will 
be  prosecuted  accordingly.    In  witness  whereof  I  have 
hereunto  set  my  hand  this  28rd  day  of  June,  1858.     To 
Meanrs.  D.  Austin^  Josiah  Hal/,  Edgar  Hall,  Thomas 
Memutage  Day,  William  Henry  Nicholson,  Charles  Lee, 
George  Smith  and  William  Wills,  and  to  all  others  whom 
it  may  concern.    James  Ward,  junr." 

Though  this  notice  bears  date  the  23rd  June,  1858, 
neither  the  defendants  nor  their  attorneys  had  any  inti- 
ination  thereof,  or  that  any  such  proceeding  was  con- 
't^emplated,  until  the  notice  was  actually  served  on  the 
Srd  July,  1868,  but  it  was  actually  signed  on  the  2nd 
July,  before  the  tender  before  mentioned  was  made. 

On  the  6th  July,  Mr.  J,  H.  Taylor,  the  defendants' 
agent,  sent  the  following  letter  to  the  plaintiff,  dated 
on  that  day.  ''Sir.  I  have  seen  and  read  a  notice 
you  have  served,  or  are  about  to  serve,  upon  Mr.  ^oskih 
Hall  and  Messrs.  Day  and  Nicholson  and  others,  and  at 
the  contents  thereof  I  cannot  but  express  my  very  great 
astonishment.  I  hereby  warn  you  and  give  you  notice 
that  if  you  commit  any  of  the  illegal  acts  therein 
threatened  legal  proceedings  will  be  taken  against  you 
to  recover  any  damages  the  parties  may  sustain  in  con- 
sequence thereof,  and  this  letter  or  warning  to  you  will 
be  used  in  evidence  against  you,  as  the  parties  to  be 
injured  may  be  advised.  I  am  &c.,  J.  H.  Taylor  J^ 
On  the  11th  January,  1859,  the  defendants,  by  their 
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18G3.  solicitors^  tendered  to  the  plaintiff  in  person  SOL  for  two 
Ward  J^ars  rent  of  the  licence  due  at  CTiristmas,  1858,  but 
j^'  the  plaintiff  refused  to  accept  it. 

After  the  notice  was  served  on  the  defendants  on 
July  3rA,  Josiah  Hall^  under  the  agreement  with  the 
defendants  above  mentioned^  continued  to  exercise  the 
licence  by  gathering  copperas  stones  on  the  shore  of  the 
manor^  and  disposing  of  the  same. 

This  action  was  brought  against  the  defendants,  as  to 
the  second  and  third  counts,  for  the  acts  .committed 
after  July  3rd,  1858 ;  the  rent  due  up  to  Midtummer^ 
1858,  which  was  the  subject  of  the  first  count,  having 
been  satisfied  by  the  payment  into  Court  of  732.  18«.  7d. 
on  that  count. 

It  was  agreed  that  the  Court  might  draw  all  such 
inferences  of  fact  as  a  jury  might  draw. 

The  questions  for  the  opinion  of  the  Court  were: 
Whether  the  plaintiff  was  entitled  to  maintain  the  second 
and  third  counts,  or  either  of  them,  against  the  de- 
fendants ? 

If  the  Court  should  be  of  opinion  that  the  plaintiff 
wal  entitled  to  maintain  either  of  those  counts,  the 
verdict  was  to  stand  for  the  plaintiff,  with  40«.  damages, 
it  being  agreed  that  the  real  damages  would  have  to  be 
ascertained  in  a  suit  in  Chancery  pending  between  the 
parties.  If  the  Court  should  be  of  the  contrary  opinion, 
the  verdict  for  the  plaintiff  was  to  be  set  aside  and  a 
verdict  entered  for  the  defendants. 

J.   A.  Russell,  for  the  plaintiff. — The  plaintiff,  by 

*  the  notice  served  by  him  on  the  defendants  on  the 

3rd  July,  1858,  duly  determined  the  licence,  and  his 

right  to  determine  it  was  not  interfered  with  either 
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bj  his  ill^al  distress  on  the  27th  March,  1858,  or        1863. 
hj  the  defendant's  tender  of  one  and  a  half  year's       Ward 
arrears  of  rent  on  the  2nd  July,  1858.    [Blackburn  J.         dIV. 
The  plaintiff's  attempt  to  distrain,  though  abortive,  in- 
dicated his  intention  to  treat  the  licence  as  in  existence ; 
and  it  was  made  more  than  twenty-one  days  after  the 
rent  was  dae,  and  therefore  when  the  right  to  determine 
the  grant  had  accrued.]    The  distress  was  under  a  mis- 
apprehension of  the  plaintiff's  right  under  the  grant 
which  did  not  constitute  the  licensee  tenant  of  the  land ; 
and  therefore  the  case  does  not  fall  within  the  maxim 
Qaod  semel  placuit  in  electionibus  amplius  displicere  non 
potest;  Co.  Uti.  146  a. ;  note  to  Dumpor's  Case,  1  Smiih 
JL.  C,  6th  ed.9  pp.  37-38.    All  the  cases  in  which  the 
i3iaking  a  distress  has  been  deemed  an  election  not  to  take 
wlvantage  of  a  forfeiture  have  been  between  landlord  and 
^t^enant.    [Cramptan  J.    In  Croft  v.  Lumley  (a)  I  thought 
^hat  the  question  as  to  the  effect  of  the  payment  and  ac- 
cseptanoe  of  money  offered  as  rent  depended  on  the  doctrine 
«f  election^  in  which  Lord  Wentleydale,  p.  744,  rather 
agreed  with  me;  but  the  other  Judges  thought  that  the 
receipt  of  rent  was  an  unequivocal  act]     The  tender  of 
one  and  a  half  year's  arrears  of  rent  did  not  operate  as 
a  waiver  of  the  forfeiture.    The  rent  having  been  in  arrear 
for  twenty-one  days,  the  right  to  put  an  end  to  the 
Ucence  accrued,  and  that  right  cannot  be  affected  by  a 
tender  of  rent  due  afterwards.     [Blackburn  J.  The  de- 
fendants tendered  the  rent  within  twenty-one  days,  so  as 
to  prevent  a  firesh  cause  of  forfeiture.     It  was  a  right  of 
election  on  the  part  of  the  plaintiff  to  determine  the 
grant,  not  a  forfeiture.] 

(fl)  6  i7.L.  (7.672.713. 
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1863.  J'  Broum,  for  the  defendants. — First   It  is  immaterial 

W^nj,  whether  what  was  done  by  the  phiintiff  is  looked  at  as 
P^"y  taking  advantage  of  a  forfeiture  or  the  exercise  of  an  elec- 
tion. If  there  was  a  forfeiture  it  was  waived  by  the  dis- 
tress :  and^  in  the  negotiation  for  a  settlement  of  the  actions 
and  a  grant  of  a  fresh  licence  at  the  expiration  of  the 
existing  grant,  the  plaintiff  declared  his  election  to  con- 
sider the  licence  as  continuing;  and  he  could  not  after- 
wards revoke  it.  The  doctrine  of  election  applies  wherever 
a  landlord  or  grantor  exercises  his  option  of  treating  the 
estate  as  continuing,  for  the  tenant  or  grantee  is  thereby 
induced  to  alter  his  position:  and  the  expression  of 
election  may  be  by  word  of  mouth.  As  to  the  distress, 
stat  8  Ann.  c,  14.  m.  6,  7,  give  the  right  of  distraining 
within  six  months  after  the  expiration  of  the  tenancy : 
and  although  there  was  no  tenancy  under  the  licence  but 
only  a  grant  of  a  profit  k  prendre;  and  consequently  no 
right  of  distress ;  still,  the  attempt  to  distrain  was  an 
affirmance  of  the  licence ;  Doe  d.  Flower  v.  Peck  (a).  Even 
a  demand  of  rent  accruing  subsequently  to  the  expiration 
of  a  notice  to  quit  may  amount  to  a  waiver  of  the  notice ; 
Blyth  V.  Dennett {b).  [Crompton  J.  In  Brewer  d.  Lard 
Onslow  V.  Eaton  {c)  it  was  held  that  taking  an  insufficient 
distress  after  a  forfeiture  for  rent  accruing  before  was  not 
a  waiver  of  a  right  to  re-enter.  The  receipt  of  rent 
accruing  after  the  expiration  of  notice  to  quit  is  a  waiver 
of  it;  Goodright  d.  Charter  v.  Cordwent  (d).]  Treating 
this  as  a  forfeiture,  whether  the  grant  be  of  a  corporeal 
or  an  incorporeal  tenement,  there  has  been  an  election  not 
to  insist  upon  it ;  note  to  Dumpor's  Case  in  1  Smith  L. 
C,  4th  ed.,  37-38.     [Blackburn  J.  referred  to  note  (1)  by 

(«)  1  B.  4-  Ad,  428.  (6)  13  O.  B,  17a 

(e)  3  Doug.  230.  (d)  6  T,  B.  219. 
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1863. 
Ward 


Butler  to  Co.  UtL,  211  ft.]     In  Pennanii  Case  (a)  it 

was  resolyed  ''that  in  case  of  a  condition  annexed  to 

rent,  if  the  lessor  distrains  for  the  same  rent  for  which         ^' 

Day. 

the  demand  was  made,  he  hath  thereby  also  affirmed  the 
lease,  for  his  distress  for  the  rent  received  hath  affirmed 
the  lease  to  have  continuance  after  the  rent  received,  for 
after  the  lease  determined  he  cannot  distrain  for  the  rent, 
I^Ams.  pi.  ir'  [10]  "Accord.*' (6).  The  rule  AUegans 
oontraria  non  est  audiendns  applies ;  Brooms  Maxims^ 
4th  ed.,  pp.  169,  172.  [He  also  cited  Doe  d.  De  Rut- 
MtH  Y.  Lewis  (c),  Blackburn  J.  referred  to  Green's 
Case(dy] 

Secondly,  the  plaintiff  prevented  the  defendants  from 
flaying  the  rent  by  refusing  the  tender.  [Blackburn  J. 
Sat  that  refusal  was  after  the  time  when  the  plaintiff  had 
^  right  by  notice  to  determine  the  grant.  Crompton  J. 
3f  the  plaintiff  had  accepted  the  sum  tendered  he  would 
liave  affirmed  the  tenancy  to  Midsummer.']  He  might 
lukTe  accepted  the  rent  to  Christmas. 

J.  A.  Russell,  in  reply. — The  negotiation  for  granting 
m  new  licence  was  only  for  the  purpose  of  settling  the 
mctions  against  Hall  and  his  son ;  and  the  new  licence 
"Was  to  be  granted  to  the  son.  [Blackburn  J.  The  nego« 
idation  was  ako  with  the  father  as  well  as  the  son :  it  is 

evidence  from  which  it  may  be  inferred  that  the  previous 

licence  was  treated  as  still  subsisting.] 

Crohpton  J.  In  this  case  we  are  not  only  Judges, 
but  as  jurymen  we  are  to  draw  inferences  from  the  facts. 

(a)  3  0^.04  a.  Res.  2. 

(6)  In  the  edition  of  Cok^a  Reports  by  Thomas  and  Eraser,  1826, 
the  irords  "  hath  affirmed  the  lease  to  have  continuance  after  the"  are 
omitted,  eyidently  through  mistake. 

(0  5A.fE.  277.  (d)  Cro.  El.  3. 
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1863.  The  case  appears  to^me  to  fall  within  the  doctrine  of 
Ward  election,  as  to  which  the  old  rule  of  law,  and  no  doubt 
j)^'^  has  been  thrown  upon  it,  is.  Quod  semel  placuit  in 
electionibus  amplius  displicere  non  potest;  that  is^  if  a 
man,  having  an  option,  by  some  solemn  act  declares  his 
determination  and  election  he  cannot  afterwards  recede 
from  it  j  and  the  reason  of  this  is,  that  the  other  party 
may  have  been  led  by  this  expression  communicated  to 
him  to  alter  his  position.  Whether  the  plaintiff  deter- 
mined the  licence  by  entry,  if  he  has  a  right  of  re-entry, 
or  by  a  formal  notice,  which  is  a  more  roundabout  cere- 
mony, it  was  conceded,  and  indeed  could  not  well  be 
doubted,  that  the  right  of  determining  the  licence  was 
in  the  option  of  the  plaintiff,  and  therefore  this  must  be 
looked  on  as  a  case  of  election. 

The  defence  is  put  upon  two  grounds :  first,  on  the 
ground  of  the  distress;  secondly,  on  the  ground  of  the 
negociation.  Looking  at  all  the  circumstances  together, 
I,  as  a  juryman,  think  that  the  plaintiff  sufficiently  ex- 
pressed his  determination  to  treat  the  licence  as  existing, 
and  that  he  is  bound  by  that  election.  The  plaintiff's 
counsel  contended  that  we  ought  to  look  at  the  distress 
as  one  matter  and  the  negotiation  as  another;  but  I 
think  we  should  look  at  them  altogether,  in  order  to  see 
whether  the  parties  did  or  did  not  intend  that  this  should 
be  treated  as  a  subsisting  agreement  between  them. 
And  I  should  not  have  the  slightest  doubt  but  for  one 
minute  point.  The  doctrine  of  waiver  by  distress  and  of 
waiver  by  receipt  of  rent  depend  on  two  different  prin- 
ciples. Waiver  by  receipt  of  rent  only  applies  to  rent 
accruing  subsequent  to  the  forfeiture,  and  that  is  not 
the  present  case.  There  is  no  inconsistency  in  a  man 
who  has  given  notice  to  determine  a  tenancy  receiving 
rent  due  before  the  supposed  determination  of  it,  and 
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consequently  there    is    no  waiver   by   receiving    that        1863. 

rent,  as  was  expressly  determined  in  Greens  Case  {a).        ward" 

Waiver  by  distress  depends  upon  a  different  principle,         ^^^ 

viz.,  that  at  common  law  a  distress  for  rent  can  only 

be  made  during  the  existence  of  the  tenancy ;  and  the 

rent  used  to  be  made  to  be  due  before  the  last  day  of 

the  tenancy,  so  that  the  lessor  might  distrain  for  it 

before  the  actual  determination  of  the  tenancy ;  and  if 

the  lessor  chooses  to  distrain  for  rent  after  the  tenancy 

has  determined,  that  shews  that  he  considers  the  tenancy 

as  subsisting,  as  was  decided  in  14  Ass.  pi.  10,  cited  in 

Phwden,  133.    According  to  the  doctrine  of  election, 

he  treats  the  reversion  as  existing,  and  the  rent  as  still 

accruing  from  time  to  time,  instead  of  electing  to  take 

the  land  from  the  tenant     The  doctrine  of  waiver  rests 

on  the  inconsistency  of  a  man  saying,  by  his  distress, 

that  a  tenancy  is  subsisting  when  by  claiming  a  forfeiture 

he  asserts  that  it  has  been  determined.    I  should  have 

had  no  doubt  that  the  latter  doctrine  applied  to  the 

present  case,  except  that  it  is  possible  that  the  plaintiff 

^ight  suppose  that  he  had  a  right  to  distrain  under 

^tat.   8  Ann,  ^.  14.  ss.  6.  7.  for  the  half  year's  rent 

Within  six  months  after  the  determination  of  the  grant, 

if  the  grantee  continued  in  possession.     It  is  not  how- 

^^er  necessary  to  decide  whether  that  statute  applies  to 

^nch  a  case  as  this. 

But  upon  the  second  part  of  the  case,  coupled  with 
^lie  first,  I  feel  strongly,  as  a  juryman,  that  the  grant 
'^^as  in  fSu^  treated  as  existing.  A  negotiation  was 
^oing  on,  according  to  which  it  was  intended  and 
Expressed  that  there  should  be  a  renewal  of  the  grant 
Xipon  the  terms  of  the  damages  and  costs  of  the  actions 

(a)  Cro.  EL  3. 
VOL.  IV.  2   A  B.    &    S. 
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1863.  being  settled^  and  that  the  grant  shotdd  be  renewed 
^^^^  from  the  expiration  of  the  existing  grant ;  the  new 
jj][^  grant  to  be  made  to  the  son.  In  the  negotiation 
about  extending  the  grant  the  parties  speak  of  it  as 
existing.  The  inference  I  draw  is,  that  the  parties, 
in  eflFect,  treat  the  grant  as  an  existing  one  which 
did  not  want  anything  added  to  it.  The  authorities 
are  strong  as  to  this.  In  Greenes  Case  (a)  the  point, 
ah'eady  mentioned,  was  determined,  that  where,  after 
the  determination  of  the  tenancy,  the  landlord  re- 
ceived the  rent  which  was  due,  that  was  no  bar  to  a 
re-entry ;  but  then  in  giving  an  acquittance,  the  land- 
lord recited  that  the  other  was  his  tenant,  and  it  is 
said,  *'  in  this  case  by  calling  him  his  fermor,  this  is 
a  full  declaration  of  his  meaning  to  continue  him  his 
tenanf  And  that  case  was  approved  by  Parke  B.  in 
Doe  d.  Nash  v.  Birch  (&),  where  that  learned  Judge, 
during  the  argument,  says,  p.  406,  '^  In  Green's  Case, 
calling  the  party  a  tenant,  in  a  receipt  for  by-gone  rent, 
was  held  to  be  sufficient  evidence  of  a  waiver;*'  he 
understates  the  case ;  "and  that  though  the  receipt  of 
the  rent  would  not  be  a  waiver.'*  Afterwards,  in  his 
judgment,  p.  408,  "An  absolute,  unqualified  demand 
of  the  rent,  by  a  person  having  sufficient  authority, 
would  have  amounted  to  a  waiver  of  the  forfeiture.'* 
Here,  looking  at  the  facts  as  a  juryman,  though  they 
would  bear  the  construction  put  by  Mr.  Russell,  I 
think  the  parties  meant  to  treat  this  as  a  subsisting 
grant,  so  that  the  new  grant  was  to  be,  as  it  were,  a 
continuation  of  the  old  one, — ^whether  for  a  month  oar 
a  week  is  as  good  as  a  year  for  this  purpose.  And 
inasmuch  as  the  defendant  might  suppose  that  the  rait 

(a)  Cro.  El,  3.  (6)  \U,fW.¥XL 
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under  the  firesh  arrangement  was  going  on,  and  his        1868. 
position  wonld  thereby  be  altered,  the  plaintiff,  having        wIrd — ^ 
once  exercised  his  option,  could  not  exercise  it  again. 

There  is  another  point  upon  which  it  is  not  necessary 
to  give  an  opinion.  My  impression  is,  that  if  the  rent  did 
not  remain  in  arrear  until  the  giving  of  the  notice,  the 
plaintiff  could  not  give  the  notice.  If  the  rent,  up  to  the 
time  of  the  supposed  determination  of  the  lease,  had 
been  tendered  alone,  the  tender  would  be  in  time ;  for 
if  the  tender  prevented  the  rent  being  in  arrear  there 
would  not  be  a  forfeiture  of  which  advantage  could  be 
taken.  But  I  should  be  of  a  different  opinion  if  the 
tender  was  not  only  of  the  rent  prior  to  the  supposed 
forfeiture,  but  also  of  the  subsequent  rent,  for  the 
receipt  of  the  subsequent  rent  would  have  altered  the 
position  of  the  parties ;  and,  supposing  the  lease  had  not 
been  otherwise  continued,  the  plaintiff  was  not  bound 
to  receive  rent  in  such  a  way  as  would  amount  to  a 
vaiTer  of  the  forfeiture,  assuming  it  to  be  not  otherwise 
waived. 

For  these  reasons  I  am  of  opinion  there  should  be 
judgment  for  the  defendants. 

Blackburn  J.  (The  only  other  Judge  present.) 
Originally  the  predecessor  of  the  plaintiff  made  a  grant 
to  the  predecessor  of  the  defendants,  for  twenty-one  years, 
of  leave  and  licence  to  take  the  ore  he  might  find  in  a 
particular  tract  of  country,  and  pay  25/.  a  year  rent.  It 
was  not  a  lease  of  land,  but  a  licence  or  grant  to  him  and 
to  his  assigns  to  take  the  ore,  subject  to  a  proviso  that, 
if  the  25/.  should  be  in  arrear  for  twenty-one  days,  the 
predecessor  of  the  plaintiff,  his  heirs  and  assigns,  might 
by  notice  in  writing  determine  the  grant.  This  is  a 
2  A  2 
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1863.        matter  in  which  the  plaintiff  wonld  have  a  right  to 
Ward        choose  what  he  wonld  do : — the  rent  was  in  arrear  for 
DAT         twenty-one  days ;  and  he  had  an  election  or  option  to 
give  notice  in  writing  and  determine  the  grant.     Most 
of  the  cases  in  which  the  doctrine  of  election  has  been 
discussed  have  been  cases  of  landlord  and  tenant^  under 
a  regular  lease,  in  which  has  been  reserved  a  right  of 
re-entry  for  a  forfeiture,  that  is,  an  option  to  determine 
the  lease  for  a  forfeiture ;  but  this  doctrine  is  not,  as 
Mr.  Russell  seems  to  think,  confined  to  such  cases. 
So  far  from  that  being  so,  the  doctrine  is  but  a  branch 
of  the  general  law,  that,  where  a  man  has  an  election  or 
option  to  enter  into  an  estate  vested  in  another,  or  to 
deprive  another  of  some  existing  right,  before  he  acts  he 
must  elect,  once  for  all,  whether  he  will  do  the  act  or 
not.   He  is  allowed  time  to  make  up  his  mind,  but  when 
once  he  has  determined  that  he  will  not  consider  the 
estate  or  lease,  whichever  it  may  be,  void,  he  has  not  any 
further  option  to  change  his  mind.     That  was  decided 
as  early  as  the  14  Edto.  3.  in  the  case  referred  to  (14  ^»; 
pi.  10),  cited  in  the  margin  of  Co.  Litt.  211  5.>  and  by 
counsel  in  the   argument  in  Bratcmnff  v.  Bestan  (a). 
Then  arises  the  question,  how  is  it  to  be  known  that  the 
election  has  been  made  ?     It  is  laid  down  in  Com.  Dig. 
tit  **  Election^*  (C.  1 ),  that,  '*  a  det^mioation  of  a  man's 
election  shall  be  made  by  express  words,  or  by  act.'' 
The  cases  are  uniform  ia  this,  that  where  a  lease  has 
been  forfeited  and  there  is  an  election  to  enter  or  not, 
if  the  landlord  either  by  word  or  by  act  determines 
that  the  lease  shall  continue  in  existence  and  communi- 
cates that  determination  to  the  other  party,  he  has 
elected  that  the  other  shall  go  on  as  tenant,  and  that 

(a)  Plotted.  131.  133. 
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the  tenancy  shall  continue,  and  having  done  so  he  can-  1863. 
not  draw  back,  as  is  also  laid  down  in  Com.  Dig.  tit  "  "ward 
"  EUetioiC^  (C.  2),  "  If  a  man  once  determines  his  elec-  ^;^^ 
tion,  it  shall  be  determined  for  ever.'*  In  Green's  Case  (a), 
where  the  lessor,  who  was  seeking  to  recover  by  taking 
advantage  of  a  forfeiture  for  non-payment  of  rent,  had 
stated  to  the  lessee  that  he  was  his  fermor,  and  so  com- 
municated to  him  that  he  (the  lessor)  considered  him 
his  tenant^  the  Court  held  that  was  sufficient  to  determine 
the  election,  and  that  the  plaintiff  could  not  insist  on  a 
forfeiture,  for  he  had,  after  the  time  when  the  rent  ought 
to  have  been  paid,  signified  his  determination  that  the 
estate  should  continue,  though  only  by  words  which  he 
might  never  have  intended  to  have  that  effect.  That  doc- 
trine was  approved  of  by  Lord  fFensleydale,  then  Parke 
B.,  in  Doe  d.  Nash  v.  Birch  (6),  where  the  question  was 
whether  a  demand  by  the  landlord's  son  of  a  quarter's 
rent  which  had  become  due  subsequent  to  a  forfeiture 
amounted  to  a  waiver  of  the  forfeiture.  The  case  was 
decided  on  the  ground  that  the  son  had  not  authority 
to  waive  the  forfeiture;  but  Parke  B.,  p.  408,  intimates 
his  opinion  that,  if  the  son  had  such  authority,  the  demand 
of  rent^  though  not  acted  upon,  would  have  been  a  suffi- 
cient communication  to  the  tenant  that  he  considered 
the  lease  as  existing,  and  it  would  have  been  like  Green's 
Case  (a),  and  the  forfeiture  would  have  been  waived.  The 
law  is  the  same  when  a  distress  is  made  for  subsequent 
rent  The  fact  of  making  the  distress  is  an  assertion 
by  the  landlord  that  the  estate  continues,  stronger  than 
a  mere  assertion  by  words ;  and  to  make  a  subsequent 
entry  would  be  treating  his  election  as  void. 

(a)  Cro.  Et.  3.  {b)  i  M.  ^  W.  402. 
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1863.  With  respect  to  the  payment  of  rent,  the  dicrtiuction 

Ward  ^®  pointed  out  by  my  brother  Crompton;  the  acceptance 
of  rent,  accmed  due  after  the  cause  of  forfeiture,  is  an 
avowal  and  assertion  that  the  estate  continued  after,  and 
shews  that  the  landlord  has  determined  his  election,  and  he 
cannot  afterwards  treat  the  lease  as  void  and  enter  after 
that  period.  But  the  receipt  of  rent  accrued  due  before 
the  forfeiture  is  no  waiver;  there  is  nothing  to  shew  that 
the  estate  continued.  That  point  was  also  decided  in 
Green's  Case  (a),  where  the  Court  expressly  determined 
that  the  receipt  of  rent  for  non-payment  of  which  the 
forfeiture  accrued  was  no  waiver. 

Assuming  this  to  be  the  law,  any  statement  on  the 
part  of  the  plaintiff  that  this  licence  was  a  continuing 
one,  communicated  to  the  other  side,  would  put  an  end 
to  his  right  to  deliver  a  written  notice;  and  the  next 
question  is,  has  there  in  fact  been  such  a  communication? 
We  are  to  consider  the  case  as  jurymen.  Two  acts  are 
relied  on  by  the  defendants,  and  I  think  that,  tak^ 
together,  they  sufficiently  shew  that  there  was  such  a 
determination  on  the  part  of  the  plaintiff  to  consider  the 
licence  as  continuing  as  prevented  him  from  afterwards 
giving  notice.  First,  in  March,  three  or  four  months 
after  the  sum  of  25/.  had  become  due,  which  ought  to 
have  been  paid  at  Christmas,  1857,  the  plaintiff  made  a 
distress  and  gave  notice  that  he  was  distraining  the 
goods  under  the  grant.  He  was  wrong  in  thinking  that 
he  could  distrain,  for  the  deed  was  not  a  lease.  But 
although  the  distress  was  illegal,  it  was  not  the  less  an 
indication  of  his  mind,  viz.,  that,  thinking  it  was  a  lease, 
he  considered  it  as  still  continuing.  K  this  had  been  a 
lease,  another  question  would  have  arisen,  whether  or  not, 
inasmuch  as  under  stat.  8  Ann,  c.  14.  ss.  6, 7,  a  landlord 
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maj  distrain  within  six  months  after  the  lease  is  deter-        1863. 

mined^  the  faet  of  making  a  distress  within  six  months        ward 

after  the  forfeiture  accrued  would  be  sufficient  evidence         ^^'^ 

that  the  landlord  was  treating  the  estate  as  continuing^ 

when  it  might  be  that  he  was  distraining  under  the  idea 

that  the  estate  was  at  an  end,  but  that  by  force  of 

the  statute  he  might  distrain  within  six  months  of  the 

determination  of  the  tenancy.    I  incline  to  think  that 

it  would ;  but  when  we  have  also  what  tends  to  shew 

that  the  plaintiff  considered  the  licence  as  continuing 

and  treated  it  as  such;  and  when  we  find  that  there 

were  negotiations  about  the  terms  on  which  the  actions 

for  illegal  distress  should  be  settled^  one  of  which  was 

that  upon  their  being  abandoned  the  plaintiff  should 

grant  to  the  person  exercising  the  right  granted  by  the 

licence  tmder  the  defendants  a  licence  for  twenty-one 

years  more,  commencing  from  the  end  of  the  first  term 

of  twenty-one  years,  though  the  plaintiff  afterwards  went 

off  fipom  that,  I,  as  a  juryman,  draw  the  conclusion  that 

he  communicated  to  the  other  side  that  he  was  going 

to  grant  a  licence  at  the  end  of  the  existing  licence, 

and  consequently  he  sufficiently  expressed  that  that  was 

an  existing  licence.    These  facts  are  stronger  than  those 

in  Green^i  Case  (a). 

As  to  the  supposed  effect  of  the  tender,  I  am  in- 
clined to  think  that,  supposing  it  had  been  made  for 
the  sum  due  at  Christmas,  1857>  it  would  not  have 
prevented  the  plaintiff  from  giving  his  notice  to  de- 
termine the  licence.  I  take  it  that  a  tender  has  the 
same  effect  as  payment.  The  question  would  be 
whether,  if  the  sum  was  due  on  the  25th  December, 
and  tweniy-one  days  after  the  cause  of  forfeiture  ac- 
(«)  Cro,  El.  3. 
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1863.  crnedy  and  it  had  been  paid  subeeqnently,  the  accept- 
Ward  ^^^^  ^^  *^^^  wonld  determine  the  right  to  put  an  end 
j^j^^  to  the  licence.  Green's  Case  {a)  is  expressly  in  point 
There  the  cause  of  forfeiture  was  non-payment  of  rent 
Two  days  after  it  was  demanded  the  rent  was  paid;  yet^ 
it  was  resolved  that  the  mere  receipt  of  the  rent  after 
the  day  would  not  prevent  the  right  to  re-enter  as  for  a 
forfeiture^  for  the  money  was  due  before  the  forfeiture 
accrued.  So  in  the  present  case,  suppose  there  had 
been  a  distinct  tender  of  the  rent  due  on  the  25th  of 
December t  it  might  have  operated  as  payment ;  but  pay- 
ment of  that  sum  would  not  have  prevented  the  plain- 
ti£F^s  right  to  recover.  Here  however  was  not  a  clear 
tender  of  the  sum  which  the  plaintiff  was  bound  to 
receive,  but  of  that  together  with  other  sums  which  the 
defendants  had  not  a  right  to  tender,  and  could  not  have 
insisted  that  the  plaintiff  should  accept.  But  it  is  not 
necessary  to  determine  this  point. 

Upon  the  other  grounds  I  am  dear  that  the  defend- 
ants are  entitled  to  our  judgment 

Judgment  for  the  defendants  (i). 

(a)  Cro.  EH.  3. 

(fi)  Affirmed  in  Exchequer  Chamber,  Easter  Vacation,  1864,  see  post 
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Habtnall  against  The  Ryde  Commissioners.     Wednesday, 

^  June  24th. 


By  The  Byde  Xmprovement  Act,  1854,  17  &  18  Vict.  c.  bcxxiii.,  which  ConmtS' 

incorporated  The  Towns  Improvement  Chiuses  Act,  1847,  10  &  11  Vict  sioners, 

e,  34.,  CommiBfiionen  for  carrying  the  Act  into  execution  were  incor-  j^ction! 

porated ;  and  were  empowered  to  levy  rates  to  a  limited  amount,  and  to  Towns  Im- 

be  applied  to  specified  purposes.    By  The  Towns  Improvement  Clauses  provement 

Act*  1847,  sect  47,  the  management  of  streets  is  vested  in  the  Com-  Clauses  Act, 

missioners;  by  sect  48  they  are  made  surveyors  of  highways ;  and  by  1547^  10  &  11 

sect,  49,  thqr  are  to  be  g[uiltv  of  a  misdemeanor  for  neglecting  to  repair  yict.  c.  34. 

any  public  highway  witfin  the  limits  of  the  special  Act,  and  liable  to  ^.  49, 

be  indicted  in  the  same  manner  as  the  inhabitants  of  a  parish.    Held,  ^y^  /^. 

that  the  Commissioners  were  liable  to  an  action  for  injuiy  to  a  person  provement  Act, 

caused  by  a  footway  within  the  limits  of  the  local  Act  being  out  of  repair ;  17  ^  18  Vict,  * 

and  that  it  was  not  necessary  to  aver  in  the  declaration  that  they  had  c,  ixTYiiy 
Amds  applicable  to  the  repair  of  the  footway. 

'PHE  declaration  stated  that,  after  the  first  election 
of  Commissioners  under  "  The  Ryde  Improvement 
Act,  1854,'*  and  after  the  coming  into  operation  of  the 
whole  of  that  Act,  the  defendants  were  the  Commis- 
sioners for  the  time  being  duly  elected  and  acting  under 
it,  and  the  pavement  and  footway  after  mentioned  were 
situate  within  its  limits,  and  were  under  the  care, 
management,  and  control  of  the  defendants  as  such 
Commissioners ;  and  the  defendants  wrongfully  sufiered 
and  permitted  a  certain  footway  in  and  being  part  of  a 
public  highway  in  the  town  of  Ryde^  in  the  Isle  of 
Wiyht,  in  the  county  of  Southampton^  to  be  and  continue 
out  of  repair  and  in  a  state  and  condition  dangerous  for 
foot  passengers  using  or  passing  along  the  highway  and 
footway  thereof;  and  a  certain  rounded  paving  or  kerb- 
stone was  then  negligently  and  wrongfully  sufTered  and 
permitted  by  the  defendants  to  be  at  the  end  of  the 
footway,  so  that  the  footway  terminated  abruptly  and 
dangerously  to  foot  passengers  lawfully  using  and  passing 
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along  the  same;  and  the  same  then  was  left  by  the 
defendants  after  daylight  had  ceased  without  any  suf- 
ficient or  proper  light  to  warn  persons  lawfully  using 
the  footpath  of  the  dangerous  state  thereof^  whereby 
the  plaintifi^^  while  lawfully  using  and  walking  upon  and 
along  the  highway  and  the  footway  thereof^  afler  day- 
light had  ceased,  slipped  and  fell  off  the  paving  or  kerb- 
stone and  the  footway,  and  broke  his  1^,  &c. 

Demurrer,  and  joinder. 

"The  Ryde  Improvement  Act,  185 V  17  &  18  VicL 
c.  Ixxxiii. 

By  sect.  19,  the  persons  elected  Commissioners  for 
the  purpose  of  carrying  the  Act  into  execution  were 
incorporated  by  the  name  of  The  Ryde  Commissioners, 
and  were  empowered  to  sue  and  be  sued,  &c. 

Sect.  43  incorporated  with  that  Act  The  Towns  Im- 
provement Clauses  Act,  1847,  10  &  11  VicL  e.  84., 
subject  to  certain  exceptions. 

Sect.  115.  "  Except  as  by  this  Act  otherwise  provided 
&c.,  all  monies  from  time  to  time  borrowed,  raised,  or 
otherwise  received  by  the  Commissioners  shall  be  carried 
to  the  credit  of  *  the  general  purposes  account,'  and  all 
monies  from  time  to  time  carried  to  the  credit  of  that 
account  shall  be  applied  as  follows :''  &c.  "Fourthly, 
in  carrying  the  several  purposes  of  this  Act  into  execu- 
tion, so  far  as  the  same  are  not  by  this  Act  otherwise 
sufficiently  provided  for/' 

Sect  117.  "It  shall  be  lawful  for  the  Commissioners, 
once  in  every  year,  or  oft;ener  if  they  think  fit,  to 
make  one  or  more  equal  rate  or  rates,  assessment  or 
assessments,  to  be  called  'the  rate  for  general  pur- 
poses,' for  all  the  purposes  of  this  Act  not  herein 
otherwise  expressly  provided   for,  but  such  rates  or 
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assessments  shall  not  exceed  in  any  one  year  2s.  6cL  in 
the  ponnd/'  &a 

By  sect.  118,  every  rate  made  nnder  the  authority  of 
the  Act  shall  be  made  and  levied  upon  the  occupiers  of 
property  assessable  to  the  poor  rate,  &c. 

The  Towns  Improvement  Clauses  Act,  1847,  10  &  11 
Vivt  e.  84. 

Sect  47.  "  The  management  of  all  the  streets  which 
at  the  passing  of  the  special  Act  are  or  which  thereafter 
become  public  highways,  and  the  pavements  and  other 
materials,  as  well  in  the  footways  as  carriageways,  of 
such  streets,  and  all  buildings,  materials,  implements, 
and  other  things  provided  for  the  purposes  of  the  said 
highways,  by  the  surveyors  of  highways  or  by  the 
Commissioners,  shall  belong  to  the  Commissioners.^' 

Sect.  48.  "  The  Commissioners,  and  none  other,  shall 
be  the  surveyors  of  all  highways  within  the  limits  of 
the  special  Act,  and  within  those  limits  shall  have  all 
such  powers  and  authorities,  and  be  subject  to  all  such 
liabilities,  as  any  surveyors  of  highways  are  invested 
with  or  subject  to  by  virtue  of  the  laws  for  the  time 
being  in  force ;  and  the  inhabitants  of  the  district  within 
the  said  limits  shall  not,  in  respect  of  any  lands  situate 
within  the  said  district,  be  liable  to  the  payment  of  any 
highway  rate,  grand  jury  cess,  or  other  payment  in 
respect  of  making  and  repairing  roads  within  the  other 
parts  of  the  parish,  township,  barony,  or  place  in  which 
the  said  district  or  part  thereof  is  situate.'^ 

Sect.  49.  "  The  Commissioners  shall  be  deemed  guilty 
of  a  misdemeanor  for  refusing  or  neglecting  to  repair 
any  public  highway  within  the  limits  of  the  special  Act, 
and  shall  be  liable  to  be  indicted  for  such  misdemeanor 
in  the  same  manner  as  the  inhabitants  thereof,  or  of 
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any  parish^  township,  or  other  district  therein,  were 
liable  before  the  passing  of  the  special  Act'^ 

Karslake,  in  support  of  the  demurrer, — The  Ryde 
Commissioners  are  not  liable  to  this  action.  By  The 
Towns  Improvement  Clauses  Act,  1847,  10  &  11  VtcL 
c.  34.  ss.  47,  46,  they  are  placed  in  the  position  of  sur- 
veyors of  highways.  In  Young  v.  Davis  (a),  affirmed  in 
Exchequer  Chamber  (&),  it  was  held  that  no  action  lay 
against  a  surveyor  of  highways  for  damage  resulting 
from  an  accident  caused  by  his  neglect  to  repair  the 
highway.  The  declaration  alleges  only  an  act  of  omis- 
sion by  the  defendants. 

Further.  The  Ryde  Improvement  Act,  1854,  17  &  18 
Vict.  c.  Ixxxiii.,  sect.  115,  contains  directions  as  to  the 
mode  in  which  the  Commissioners  shall  apply  the  monies 
in  their  hands  :  and  the  declaration  should  have  averred 
that  they  had  funds  applicable  to  the  repair  of  this  foot- 
way, and  that  they  had  a  discretion  so  to  apply  them* 
By  sect.  117  they  are  empowered  to  make  rates  for  the 
purposes  of  the  Act,  but  such  rates  are  not  to  exceed  in 
any  year  2s,  6d,  in  the  pound.  IBhckbum  J.  In  an 
indictment  against  a  parish  o^  township  for  non-repair 
of  a  highway  it  is  never  averred  that  there  are  funds 
sufficient  to  repair  it]  These  Commissioners  are  only 
incorporated  sub  modo ;  they  are  unpaid  Commissioners 
entrusted  with  a  duty,  but  are  not  liable  for  a  neglect  of 
it;  Metcalfe  v.  Hetherington  (c).  {^Crompton  J.  The* 
inartistic  mode  of  legislation  in  modern  times,  by  throw- 
ing two  Acts  together  and  directing  that  they  shall  be 
read  together  so  far  as  they  are  not  inconsistent  with 


(a)  7  H.^N.7m. 
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each  other,  often  imposes  a  difficult  duty  upon  the  Court. 
But,  in  order  to  determine  in  favour  of  the  defendants, 
we  must  strike  sect.  49  out  of  The  Towns  Improvement 
Clauses  Act,  1847.] 
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E.  U.  Sullen^  contrit,  was  not  called  upon. 

• 

Cbompton  J.  The  Towns  Improvement  Clauses  Act, 
1847,  being  incorporated  with  The  R^de  Improvement 
Act,  1854,  17  &  18  Vict  c.  Ixxxiii.,  we  must  look  to 
the  provisions  of  the  former  Act.  If  we  saw  any- 
thing in  the  latter  Act  necessarily  inconsistent  with 
the  former,  or  anything  shewing  that  it  was  intended 
ihat  sect.  49  of  the  former  Act  should  not  apply  to 
the  town  of  Ryde,  we  should  exclude  it  from  our  con- 
sideration. But  by  The  Ryde  Improvement  Act,  1854, 
the  defendants  are  made  a  corporation  capable  of  being 
sued,  and  the  complaint  in  the  declaration  is  that 
they  have  not  done  their  duty  in  repairing  a  highway 
inthin  their  district.  The  question  then  is  whether  an 
action  will  lie  against  them  by  an  individual  who  has 
sustained  special  damage  from  the  non-performance  of 
that  duty.  Young  v.  Davis  (a)  is  not  applicable  :  that 
case  was  considered  in  the  Exchequer  Chamber  {b\  and 
we  thought  that  by  The  Highway  Act,  5  &  6  fT.  4  c.  50., 
the  surveyors  of  highways  were  only  servants  of  the 
parish,  and  that  the  maxim  Respondeat  superior  applied. 
There  has  never  been  an  Act  of  Parliament  which  has 
thrown  the  obligation  to  repair  on  two  bodies :  on  the 
other  hand  the  public  have  always  had  some  one  body  of 
persons  to  look  to.  In  the  present  case,  by  The  Towns  Im- 
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provement  Clauses  Act,  1847,  sect  47>  the  management 
of  the  streets  which  are  highways  is  vested  in  the  Com- 
missioners; and  by  sect  49  they  are  to  be  deemed  guilty 
of  a  misdemeaoor  for  neglecting  to  repair  any  highway 
within  the  limits  of  the  Act,  and  liable  to  be  indicted 
for  such  misdemeanor  in  the  same  manner  as  the  in- 
habitants thereof  were  liable  before  the  passing  of  the 
special  Act.  These  enactments  take  away  the  liability  of 
the  parish  to  do  the  repairs  and  cast  upon  the  new  body 
a  liability  to  the  same  extent  as  that  which  before  lay 
upon  the  parish ;  and  consequently  a  liability  for  acts 
of  omission  to  repair. 

Then  it  was  said  that  we  must  couple  this  liability  with 
sect.  117  of  the  special  Act,  by  which  the  Commissioners 
are  to  make  rates  not  exceeding  in  any  year  2i.  6dL 
in  the  pound,  and  with  sect  115,  by  which  the  monies 
raised  are  to  be  applied  in  a  particular  way;  and  it  was 
argued  that,  unless  it  was  shewn  that  the  Comnussioners 
had  funds  applicable  to  the  purpose,  there  was  nobody  to 
whom  the  public  could  look  for  the  repair  of  the  high- 
ways.  But  when  they  are  made  liable  to  repair  the 
highways,  it  is  no  answer  to  say  that  they  have  no  funds, 
— they  must  get  funds.  The  parish,  when  they  were 
liable,  could  not  have  said  we  are  not  in  funds.  Afler  a 
verdict  of  guilty  upon  an  indictment  for  non-repair,  pro- 
cess went,  and  the  parish  was  compelled  to  perform  the 
duty  of  repairing.  Under  The  Towns  Improvement 
Clauses  Act,  1847,  sect.  49,  the  Commissioners  are 
guilty  of  a  misdemeanor  in  revising  or  n^lecting  to 
repair;  and,  being  so,  if  a  private  person  su£Pers  special 
damage  from  the  repairs  not  having  been  done  they 
are  within  the  general  rule  of  law,  and  unless  they  can 
discbarge  themselves  are  liable  to  an  action. 
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Blackbubn  J.  (The  only  other  Judge  present)  I 
am  of  the  same  opinion.  Metcalfe  y.  Hetherington  (a) 
is  not  in  point  There  the  declaration  was  against 
trustees  of  a  harbour  appointed  under  a  local  Act  of 
Parliament  for  n^ligence  in  keeping  the  harbour^ 
whereby  the  plaintiff's  ship^  in  respect  of  which  the 
defendants  received  harbour  dues,  was  injured ;  but  it  did 
not  shew  that  the  trustees  were  under  any  obligation  to 
dear  out  the  harbour;  and  upon  that  the  decision  of  the 
Court  was  that  the  declaration  was  bad ;  and  it  was  said 
that  if  such  an  obligation  was  shewn,  inasmuch  as  they 
had  under  the  Act  a  discretion  as  to  the  application  of 
the  funds,  in  order  to  make  a  good  declaration  it  should 
have  been  alleged  further  that  they  had  funds  in  their 
hands  which  they  were  bound  to  apply  in  cleariog  out 
the  harbour.  In  The  Towns  Improvement  Clauses 
Act,  1847,  sect.  49,  the  Legislature  have  used  dear 
language  to  express  what  was  not  expressed  in  the  local 
Act  in  Metcalfe  v.  Hetherington  (a),  viz.,  that  the  Com- 
missioners shall  repair  the  highways  and  be  liable  to  an 
indictment  for  neglecting  to  repair  them. 

As  to  the  point  that  it  was  necessary  to  aver  that  the 
defendants  had  funds  in  thdr  hands  applicable  to  the 
lepair  of  this  footway,  though  the  want  of  funds  might 
throw  a  difficulty  in  the  way  of  the  plaintiff  getting 
compensation,  it  is  no  answer  on  demurrer  to  the  decla- 
ration, and  does  not  prevent  him  recovering  judgment 

-Judgment  for  the  plaintiff. 

(a)  11  Exch.  257. 
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Saturday, 
June  27th. 

Profane 

cursing. 

Information. 

Conviction. 

19(?.2.c.21. 

11  4- 12  Vict. 

c  43.  *.  10. 


The  Queen  against  Scott. 

1.  A  conviction,  nnder  stat.  19  G.  2.  <?.21.*.  1.,  charging  that  the 
defendant  did  "  profanely  curse  one  pro&ne  cnrse'*  (setting  it  oat> 
"twentr  several  times  repeated,"  ana  a^jndffin^  him  "for  his  said 
offence  to  forfeit  the  sum  of  2/.,  being  a  ctimiuative  penalty  at  the  rate 
of  28.  for  each  repetition  of  the  oath,  is  good. 

2.  An  information  for  profanely  cursin^i:  one  profane  curse,  several 
times  repeated,  is  not  bad  for  du^dty  within  stat.  11  &  12  Vict.  c.  43. 
«.  10. 

/CONVICTION  by  two  justices  of  Buckinghamshire, 
removed  by  certiorari. 

*^  Bucks.  Be  it  remembered,  that  on  Sec.,  at  &c.,  John 
Mason  Scott,  of  &c.,  mealman,  is  convicted  before  us,  the 
undersigned,  two  of  Her  Majesty^s  justices  of  the  peace 
for  the  said  county,  for  that  he,  the  said  John  Mason 
Scott,  on  &c.,  at  &c.,  unlawfully  did  profanely  curse  one 
profane  curse  in  these  words,  to  wit  (setting  it  out), 
twenty  several  times  repeated.  And  we  adjudge>the  said 
John  Mason  Scott,  for  his  said  o£Pence,  to  forfeit  and  pay 
the  sum  of  2/.,  to  be  paid  and  applied  according  to  law ; 
and  also  to  pay  James  King,  who  prosecuteth  in  this 
behalf,  the  sum  of  12s,  6cL  for  his  costs.  Given  under 
our  hands  and  seaU,^^  &c. 

"  E.  W.  Selby  Lowndes  (l.  s.) 

'*  Chas.  W.  Selby  Lowndes  (l.  8.)'' 

In  Easter  Terra,  HoH  obtained  a  rule  calling  upon  the 
prosecutor  to  shew  cause  why  the  conviction  should  not 
be  quashed  on  the  grounds,  first,  that  it  included  several 
offences,  and  was  therefore  bad  for  duplicity  and  in  con- 
tradiction of  stat.  1 1  &  12  Vict  c.  43.  s.  10. ;  secondly, 
that  the  penalty  was  not  warranted  by  stat.  19  C  2. 
c.  21.  s.  1.,  under  which  the  conviction  took  place. 
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KeaanB  shewed   cause. — The    offence    of   profanely        isGd. 
cnrsmg  or  swearing  may  include  several  curses   or    The  Quekh 
oaths ;   as  an  assault  may  include  several  blows.     Stat.        g^^-^ 
19  C  2.  e.  21.    contemplates   a  conviction   for   one 
offence  where   several  profme  curses  or  oaths  have 
been  uttered  at  one  and  the  same  time.     Sect.  1  im- 
poses the  penalty  on  the  offender  for  cursing  or  swear- 
ings not  for  every  curse  or  oath ;  and  in  order  to  get  rid 
of  all  technical  difficulties   a   form  of   conviction  is 
given  in  sect  8^  as  follows:— ''Be  it  remembered,  that 
on  the     day  of  ,  in  the       year  of  His  Majesty's 

icign,  A.  B.  was  convicted  before  me  {one  &c.)  of 
bearing  one  or  more  profEine  oath  or  oaths,  or  of  cursing 
one  or  more  profane  curse  or  curses,  as  the  ^ase  may  be,*' 
fiy  sect  5,  in  case  any  common  soldier  or  common 
^'lor  shall  be  convicted  of  profime  cursing  or  swearing, 
^d  diall  not  immediately  pay  down  the  penalty  or  give 
"^^^urity  for  it,  instead  of  being  committed  to  the  house 
^  correction  he  shall  be  publicly  set  in  the  stocks  for 
^e  hour  "  for  every  single  offence ;  and  for  any  number 
^^  offences,  whereof  he  shall  be  convicted  at  one  and 
^^  same  time,  two  hours.''     {^Cfrompton  J.     The  form 
csonviction  given  in  sect  8  looks  as  if  the  Legislature 
\^^H)gnised  a  conviction  including  several  oaths;  and 
^^  form  of  commitment  in  5  Bum  Just,,  by  Bere  and 
^itiy,  p.  1235,  recites   a  conviction  with  the  words 
^ne   profime    oath'*    and    "  one   shilling"    between 
^"^ckets,  which  shews  that  it  was  considered  that  the 
^^^viction  might  be  for  one  or  more  profane  oaths ;  but 
^  ^^  must  be  distinct  oaths.]     The  form  of  conviction 
^^    5   Bum   Just.,   by   Bere    and    Chitty,   p.  1234,   is 
^^pied  from  stat.  19  G.  2.  c.  21.  s.  8. :   the  form  in 
'^cifcy'*  Law  and  Practice  of  Summary  Convictions,  4th 
VOL.  IT.  2  b  b.  &  s. 
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1863.  ed.,  p.  667,  warrants  this  conviction.  \_Cromptan  J. 
The  QuKSN  A  magistrate  may  convict  for  profanely  swearing  or 
g^^*„  cursing  in  his  presence  and  hearing.  Suppose  he  fines 
a  man  for  swearing  one  profane  oath^  has  the  man 
licence  to  go  on  profanely  swearing  without  heing 
subject  to  a  further  penalty  ?]  In  the  convictions  under 
Stat.  6  Sc  7  fV.  3.  c.  11.  i.  1.,  the  words  of  which  are 
nearly  the  same  as  those  in  stat.  19  G.  2.  c  21.  s.  I., 
the  swearing  of  several  oaths  is  alleged  in  the  same 
conviction  with  a  ctunulative  penalty  of  2<.  for  each 
oath,  and  the  present  objection  was  not  taken  in  the 
cases  which  arose  under  that  Act ;  Rex  v.  SparUng  (a). 
Rex  V.  Roberts  (b),  Rex  v.  Chaveney{c).  {HoU,  contrft. 
In  Rex  V.  Roberts  {b)  it  does  not  appear  whether  there 
was  more  than  a  single  penalty.  Crompton  J.  The 
Master  of  the  Crown  Office  informs  us  that  there  is  no 
record  or  memorandum  in  that  office  of  any  case  of 
conviction  under  stat  19  O.  2.  c.  21.]  [Wightman  J. 
Under  stat.  6  &  7  ^  8.  e.  11.  it  seems  to  have  been 
the  invariable  practice  to  draw  up  the  conviction  in  this 
form^  and  it  was  recognised  in  Rex  v.  Sparling  (a), 
where  the  Court  said,  p.  498 — "  To  give  the  justice  a 
power  to  adjudge  the  forfeiture  at  the  rate  of  2s.  it 
must  appear,  that  the  defendant  is  not  such  a  person 
upon  whom  a  less  penalty  is  infficted  by  the  statute.'^] 
Jervi^^  Act,  11  &  12  Vict  c.  48.  s.  10.,  enacts  "that 
every  information  shall  be  for  one  offence  only,  and  not 
for  two  or  more  offences ;''  but  the  offence  here  is  one. 

Hollf  contra. — This  objection  was  not  taken  in  the  i 
cited;  and  the  enactment  inJervi^^  Act,  11  &  12  Via. 

(a)  1  Str.  497.  {h)  Id.eOS;2Ld.  Raym,  1376. 

(f)  2  Ld.  Ttaym,  1368. 
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c.  43.  s.  10.^  seems  to  shew  that  the  practice  in  many        1868. 
cases  had  been  to  include  several  distinct  offences  in    The  Qukem 
one  conviction^  as  indictments  for  misdemeanor  (a)  may        scott. 
contain  several  counts  for  different  offences.     ICromp- 
tan  3.     That  has  not  been  the  practice  in  modem  times : 
it  has  been  held  that  under  the  Game  Acts  a  person 
cannot  in  the  same  conviction  be  convicted  of  more 
than  one  offence  in  the  same  day.     Stat  19  G.  2.  c.  21. 
i.  5.  shews  that  the  Legislature  contemplated  a  single 
and  a  double  offence.     Blackburn  J.     Under  stat.  24  & 
25  Vkt.  e.  99. 1. 10.  the  uttering  counterfeit  coin^  followed 
by  a  second  uttering  within  ten  days,  is  punished  more 
severely  than  a  single  uttering.]    Stat.  19  O.  2.  e.  21.  s.  5. 
only  shews  that  when  a  soldier  or  sailor  has  been  con- 
victed of  several  offences  ''at  one  and  the  same  time" 
lie  may  be  placed  in  the  stocks  for  two  hours,  but  does 
xu>t  say  that  he  may  be  convicted  in  the  same  conviction. 
X  the  justices  considered  the  oaths  as  one  swearing, 
"^cy  should  have  imposed  the  penalty  of  two  shillings 
^^y.      In  Newman  v.  Bendyshe  (6)  a  conviction  under 
•^  11  G.  4  &  1  fT.  4.  c.  64.,  charging  the  party  with 
^^Qping  his  house  open  for  the  sale  of  beer,  selling  beer, 
^^4  suffering  beer  to  be  drunk  and  consumed  in  the 
^0\^ge  at  an  imlawfiil  time,  was  held  bad  for  including 
*^*cc  distinct   offences,  though  only  one  penalty  was 


-Xeane  was  not  called  upon  to  reply. 

"VTioHTHAN  J.     I  am  of  opinion  that  this  rule  must 
^^^    dischai^ed.     I  will  consider  the  case  first  without 

^<s)  Ab  to  indictmentB  for  larceny,  see  stat  24  &  25  Vict,  c,  96.  s,  5. 
C*)  lOXffJElll. 

2  B  2 
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1863.       reference  to  Jervis's  Act,  11  &  12  Vict  c.  43.    This  is  a 
The  QvEEM    prosecution  under  stat.  19  G.  2.  e.  21.,  intituled  ''An  Act 

o^^  more  e£fectually  to  prevent  profane  cursing  and  swearing,'' 
by  which  it  is  enacted  (sect.  1)  that  "if  any  person  or 
persons  shall  profanely  curse  or  swear,  and  be  thereof  con- 
ricted  fcc  before  any  one  justice  of  the  peace,  be.,  every 
person  or  persons  so  o£Pending,  shall  forfeit  and  lose  the 
respective  sums  hereinafter  mentioned;  (that  is  to  say,) 
every  day  labourer,  &c.,  one  shilling;  and  every  other 
person  under  the  degree  of  a  gentleman,  two  shillings; 
and  every  person  of  or  above  the  degree  of  a  gentleman, 
five  shillings.  And  in  case  any  such  person  or  person* 
shall,  after  conviction,  offend  a  second  time,  every  such 
person  shall  forfeit  and  lose  double,  and  for  every  other 
offence  after  a  second  conviction,  treble  the  sum  first 
forfeited  by  any  offender,  for  profane  cursing  and  swear- 
ing as  aforesaid.''  And  by  sect.  8  a  form  of  conviction  is 
given  [his  Lordship  read  it].  The  conviction  in  the  pre- 
sent case  follows  the  form  given  in  the  statute;  for  the 
defendant  is  convicted,  for  that  he  ''did  profanely  curse 
one  profane  curse  in  these  words,  to  wit,"  (the  curse  is 
set  out  which  vrithout  doubt  is  profane,)  "twenty  ileveral 
times  repeated,'*  and  he  is  adjudged  "for  hia  said 
offence"  to  forfeit  and  pay  the  sum  of  2/.,  being  at  the 
rate  of  two  shillings  for  each  curse. 

It  is  objected  that  this  is  a  conviction  for  several 
offences,  and  is  therefore  bad.  But  several  cases  of 
convictions  under  stat.  6  &  7  W^.  3.  c.  11.  were  brought 
before  us,  and  in  all  of  them  the  defendant  was  charged 
with  swearing  several  oaths  which  were  included  in 
one  conviction,  and  he  was  adjudged  to  forfeit  so 
much  at  the  rate  of  two  shillings  for  each  oath^ 
and  though  in  all  the  instances  the  conviction 
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quashed,  tKe  present  objection  has  never  before  been       18G3. 

taken;  and  in  one  of  the  cases^  Rex  v.  Roberts  (a),  the    The  Queeh 

Court  held  the  conviction  good  in  substance,  though  it       scott. 

was  qnaahed  for  a  formal  defect.    The  conviction  in 

form  is  indeed  for  the  o£Pcnce  of  cursing  several  profane 

curses;  and  it  is  said  that  it  only  warrants  the  imposition 

of  one  penalty.     But  the  form  given  in  the  statute 

evidently  shews  that  the  Legislature  contemplated  that  a 

person  cursing  or  swearing  one  or  more  profane  curses 

or  oaths  may  be  adjudged  to  pay  a  cumulative  penalty 

in  one  conviction;  and  the  profane  cursing  or  swearing 

^g  the  offence  which  the  statute  prohibits,  as  often  as 

the  person  repeats  such  curses  or  oaths  consecutively  he 

forfeits  the  sum  specified.   Therefore,  looking  at  the  case 

independently  otJirvis's  Act,  I  am  of  opinion  that  on 

^e  terms  of  the  statute  and  upon  authority  the  con- 

^^iction  ought  to  be  supported. 

Then  it  is  said  that  at  any  rate  the  conviction  is  bad 

•^cc  Jfrvu's  Act,  11  &  12  Vict.  c.  43.;  because  sect.  10 

^^cts  that  every  information  for  any  offence  punishable 

^pon  summary  conviction  ^'shall  be  for  one  offence  only, 

*^4  not  for  two  or  more  offences.''    The  offence  here  is 

^  swearing  on  one  occasion  so  many  oaths,  which 

^^tgects  the  defendant  to  a  cumulative  penalty  of  two 

^^Ulings  for  each  oath.     It  is  said  that  the  defendant  is 

^^ject  to  one  penalty  only ;  but  according  to  the  con* 

^^Xiction  which  has  been  put  upon  stat.  19  6r.  2.  c.  21., 

^^4  the  form  given  by  that  Act,  though  the  offence  of 

^^earing  the  same  oath  several  times  on  one  occasion  is 

^^^,  it  seems  to  have  been  considered  that  the  penalty 

^^  at  the  rate  of  so  much  for  each  oath  sworn  at  the 

^txie  time.    Therefore,  if  the  offence  is  one,  and  the 

(fl)  1  Sir,&08;2Ld,  Raym,  1376. 
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1863.        question  only  as  to  the  amount  of  the  penalty,  sect.  IG 

The  QuBKH     ®^i^  ^  ^"^  *^'^''  ^'  ^*  ^^^^  ^^*  *PP^y* 


SOOTT. 


Crohpton  J.  had  left  the  Court. 

Blackbttrn  J.  I  am  of  the  same  opinion.  Thif 
oonyiction  is  under  Stat  19  G.  2.e.21.,andbysect.8,whicl] 
gives  a  form  of  conviction,  the  certiorari  is  taken  away  ] 
therefore,  unless  it  is  shewn  that  the  justices  had  no 
jurisdiction  to  convict  the  conviction  stands  good.  The 
statute,  though  not  drawn  in  modem  times,  is  somewhat 
obscure.  Sect.  1,  by  which  every  person  "  so  offending,'' 
that  is,  who  ''shall  profanely  curse  or  swear,  and  be 
thereof  convicted,"  shall  if  above  the  d^ree  of  a 
labourer  &c.  and  under  that  of  a  gentleman  forfeit  two 
shillings,  looks  as  if  one  sum  was  to  be  imposed  as  a 
penalty  for  profane  cursing  and  swearing ;  but  sect.  5 
shews  that  the  Legislature  contemplated  that  the  justices 
should  investigate  as  one  charge  any  number  of  oaths 
or  curses  aUeged  to  have  been  sworn  by  the  same  person 
''at  one  and  the  same  time,"  for  the  offender,  if  a  com- 
mon soldier  or  sailor,  is  to  be  "  set  in  the  stocks  for  the 
space  of  one  hour,  for  every  single  offence ;  and  for  any 
number  of  offences,  whereof  he  shall  be  convicted  at  one 
and  the  same  time,  two  hours."  And  to  warrant  the 
constable  in  keeping  a  man  in  the  stocks  for  two  hours 
it  would  seem  that  the  conviction  must  be  in  one  instru- 
ment. 

Mr.  Holl  suggested  that  each  profane  curse  or  oath 
was  to  be  treated  as  a  separate  offence,  and  that  there 
should  be  separate  convictions  after  a  previous  conviction. 
But  that  is  negatived  by  the  concluding  language  of 
sect.  5.     And  the  form  given  in  sect.  8  still  more  clearly 
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shews  that  it  was  intended  that  the  oJBTender  might  be        ISG3, 
convicted  of  swearing  one  or  more  profane  oaths  or    The  Queeh 

corses  at  one  and  the  same  time,  in  the  same  conviction,        „  ^• 

'  '         Scott. 

the  number  of  oaths  or  corses  being  regarded  only  with 
a  view  to  the  amount  of  the  penalty  to  be  imposed. 

The  cases  of  convictions  under  stat.  6  &  7  fF.  8.  c,  11., 
which  is  similarly  worded,  are  strong  to  shew  the  opinion 
of  the  profession  and  the  belief  of  the  Judges  that  the 
construction  which  we  adopt  is  the  correct  one;  and  then 
the  Legislature,  knowing  the  practice  as  to  convictions 
under  the  former  Act,  seem  to  have  expressly  sanctioned 
that  practice  by  the  form  of  conviction  given  in  stat.  19 
G.  2.  c.  21.  «.  8.,  which  contemplates  any  number  of 
profiuie  oaths  or  curses. 

As  to  Jeruiis  Act,  11  &  12  VicL  c.  43.  s.  10.,  I  do  not 
agree  with  Mr.  Hott  that  if  the  conviction  were  bad,  as 
being  for  several  o£Pences,  it  would  necessarily  shew  that 
the  josticea  had  no  jurisdiction  to  convict  But  I  per- 
fectly agree  with  my  brother  Wightman  that  Jervis's  Act 
applies  where  there  is  an  information  for  more  than  one 
offence;  and  here  there  is  but  one,  viz.,  that  the  de- 
fendant swore  many  profane  oaths  on  one  and  the  same 
occasion;  and,  according  to  the  scheme  of  stat.  19  G.  2. 
c.  21.,  that  is  to  be  investigated  as  one  offence. 

Rule  discharged. 


876 

1868. 


TBINITY  VACATION. 


Saturday^ 
June  27th. 

6  (?.  4.  <?.  129. 
*.3. 
Threats 
against  wcrk- 
man. 


O'Neill  and  Galbbaith,  appellants,  Longman, 
respondent.     . 

The  appellants,  O.  and  G.,  and  the  lefpondent,  L,,  were  memben 
of  7^  United  Boiler  Makers  and  Iran  SktpbtUlder^  Society,  a  benefit 
Socielj  or  dub  not  registered,  hairing  branches  in  erery  place  of  im- 
portance in  the  United  Kingdom,  the  execntiye  committee  being  at 
Manchester,  O.  was  president  of  the  HttU  branch.  L,  and  three  oiher 
members  of  the  club  worked  for  Messrs.  JT.,  who  were  boiler  makers, 
and  employed  N.,  not  a  member  of  the  dub,  to  do  angle  iron  work, 
which,  according  to  the  rules  of  the  dub,  could  only  be  done  by  •*  platers," 
one  of  the  three  dasses  of  workmen  into  which  the  boiler  makers  belonging 
to  the  Sodety  had  divided  themsdves.  At  a  meeting  of  the  dub  on  the 
12th  March,  O.  being  in  the  chair,  a  resolution  was  passed  that  no 
member  should  be  allowed  to  work  at  Messrs.  K^  if  N,  was  allowed  to 
remain  at  angle  iron  work.  A  resolution  was  also  earned  that  two 
deputies  should  be  sent  to  Messrs.  K,  to  speak  to  them  in  reference  to 
knocking  off  N,  from  bending  angle  iron.  The  three  members  of  the 
dub  left.  On  the  16th  March,  0.,  as  president  of  the  dub,  ordered  L, 
to  come  out,  and  said  that  he  would  use  his  influence  to  hare  him 
turned  out  of  the  Sodety.  On  the  17th,  G,  and  two  other  members  of 
the  club  went  to  Messrs.  JT.'s  works  and  told  K,  that-  they  had  come 
as  a  deputation  from  the  Sodety  with  respect  to  the  difficult  thai  had 
arisen,  and  after  some  further  conversation  (?.  said  that  none  of  the 
club-men  would  work  there  as  long  as  N,  was  at  work  an^  iron 
bending.  N,  was  continued  at  his  work.  On  the  28th  a  meetmg  was 
held  to  which  L,  was  summoned,  the  business  being  whether  £,  was 
going  to  stop  in  the  Sodety  and  leave  Messrs.  K*b  employ,  or  remain  at 
Messrs.  iT.'s  and  be  turned  out  of  the  Sode^.  G,  reported  the  proceed- 
ings  of  the  deputation  to  Messrs.  K.,  and  X.  was  asked  by  O.  from  the 
chair  whether  he  intended  to  remain  an  honourable  member  and  leave 
the  shop,  meaning  Messrs.  JT.'s,  or  stay  in  the  shop,  be  despised  by  the 
club,  and  have  his  name  sent  roimd  aU  over  the  country  in  the  report, 
and  be  put  to  all  sorts  of  unpleasantness.  O,  and  G,  having  been  con- 
victed on  an  information  for  endeavouring  by  threats  or  intimidation  to 
force  L.  to  depart  from  his  hiring,  employment,  or  work,  under  stat.  6 
G,  4.  c.  129.  *.  3. :  Held,  per  Wmtman  and  Blackburn  JJ.  that  there 
was  suffident  evidence  against  0, ;  but,  per  Wiffhtnum  J.  not  suffident 
against  G, 

/^  ASE  stated  by  the  Stipendiary  Police  Magistrate  for 
the  borough  of    Kingston-upon-HuU,   under    atat. 
20  &  21  Vict  c.  43. 

Upon  an  information  preferred  by  the  respondent 
against  the  appellants  under  stat  6  G.  4.  c.  129.  s,  8., 
charging  that  the  appellants  did  *' unlawfully  by  threats 
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and  intimidation  endeavour  to  force  ^'  the  respondent,        1863. 
'*  who  was  then  and  there  a  workman  hired  in  the  trade      o^Nkill"" 
and  business  of  a  boiler  maker  by  Henry  Raines  Kruger      Lo„a,^^ 
and  his  partners,  then  and  there  to  depart  from  his  said 
liiring  contrary  to  the  said  statute/'  each  of  the  appel- 
lants was  convicted  of  the  said  o£Pence,  and  adjudged  to 
le  imprisoned  and  kept  to  hard  labour  for  three  calendar 
months. 

Messrs.  Kruger,  Dannatt  and  Co.,  who  are  boiler 
makers  at  HuH,  some  time  ago  contracted  with  The 
Manchester  and  Lincolnshire  Railway  Company  to  make 
two  boilers.  Having  on  a  former  occasion  employed  a 
man  named  Garvan  to  execute  a  similar  contract,  Messrs. 
£ruger  applied  to  him  again.  The  negotiation  however 
ijEdled,  and  they  declined  to  accede  to  Garvan^  terms  as 
to  the  time  and  mode  of  payment.  Garvan  is  a  member 
of  The  United  Boiler  Makers  and  Iron  Shipbuilders' 
Society,  a  benefit  Society  or  club  not  registered,  but 
having  branches  in  every  place  of  importance  in  Eng- 
land,  Scotland,  Ireland  and  Wales,  the  executive  com- 
mittee of  the  Society  being  stationed  at  Manchester. 
The  executive  committee  at  Manchester  deriving  infor- 
mation from  the  local  boards,  issue  a  report  in  a  printed 
circular  periodically  on  matters  connected  with  the 
Society,  and  if  a  member  is  expelled  his  name  is  in- 
serted in  such  report. 

The  appellants,  O'Neill  and  Galbraith,  are  members  of 
the  Society,  O'Neill  being  president  of  the  Hull  branch, 
one  Roberts  being  the  local  secretary. 

The  negotiation  with  Garvan  having  gone  off,  Messrs. 
Kruger  %  foreman  of  boiler  makers,  Longman,  the  re- 
apondent,  communicated,  on  the  6th  March,  1863, 
with  the  secretary  of  the  Hull  branch  of  the  boiler 
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1863.  makers'  Society,  with  a  view  of  obtaining  men  to 
O'Neill  perform  the  work.  The  boiler  makers  belonging  to 
Longman  ^^^  Society  have  divided  themselves  into  three  classes 
of  workmen,  '* holders  up/'  "rivetters/'and  "platers/' 
the  latter  being  the  highest  doss,  and  comprising 
those  who  are  supposed  to  be  skilled  in  bending 
angle  iron  for  the  boilers;  though  in  many  very  large 
establishments  angle  iron  bending  is  performed  by  the 
blacksmiths,  and  not  by  those  calling  themselves  exclu- 
sively boiler  makers,  the  boiler  makers  having  in  reality 
sprung  from  the  blacksmiths,  and  following  one  branch 
only  of  the  blacksmith's  business. 

Lonffman  is  a  member  of  the  Society,  or  what  is  called 
a  dub-man,  and  there  were  at  that  time  three  other 
members  of  the  Society,  Jordan,  Bell  and  Lonffthame, 
in  the  employ  of  Messrs.  Kruger. 

On  the  I2th  March  all  attempts  to  obtain  men  from 
the  dub  having  been  unsuccessful,  Messrs.  Kruger 
ordered  their  foreman  blacksmith,  Nofrfolk,  who  is  not  a 
club-man,  to  commence  work  on  the  boilers  by  bending 
angle  iron,  Norfolk  having  on  former  occasions  performed 
similar  work,  and  being  fully  competent  as  an  angle  iron- 
smith,  though  not  ordinarily  employed  in  such  a  way. 
Norfolk  continued  his  work  of  bending  angle  iron  from 
the  I2th  without  intermission.  On  the  afbemoon  of  the 
1 2th  Longman  was  summoned  to  attend  a  meeting  of 
the  Society,  the  object  of  the  meeting,  as  stated  in  the 
summons,  being  "  to  stop  an  encroachment"  Longman 
attended  the  meeting  and  found  the  encroachment  to  be 
"  Norfolk  working  at  angle  iron."  O'Neill  was  in  the 
chair,  and  a  resolution  was  passed  that  the  men  belong- 
ing to  the  Society  should  not  be  allowed  to  work  at 
Messrs.  Kruger'^  if  Norfolk  was  allowed  to  work  at  angle 
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iron  worL  A  resolution  was  then  proposed  by  Longman  1868. 
and  carried^  that  two  deputies  should  be  sent  to  Mr.  q'Nbill 
IVestf  Messrs.  Kruffer^s  foreman,  to  speak  to  him  in  i^jjgmak 
referenoe  to  knocking  off  Norfolk  fifom  bending  angle 
inm.  One  deputy  was  to  be  a  rivetter,  Fairfield,  the 
other  an  angle  iron  worker,  Beaumont.  O'Neill  then 
told  Longman,  Jordan  and  Bell,  who  were  present,  that, 
being  dub-men  working  in  Kruger^^  yard,  they  would 
have  to  come  out  if  Norfolk  was  not  knocked  off  angle 
iron  work.  Beaumont  and  Fairfield  went  from  the  club 
to  the  house  of  Messrs.  Kruger^%  foreman,  and  Beau- 
mont  offered  his  services  as  an  angle  ironsmith,  stating 
he  was  a  club-man,  and  had  come  from  the  club  and  was 
going  to  return  there  again.  He  was  told  that  Norfolk 
had  been  set  to  work,  but  was  promised  a  job  if  he  came 
the  next  day. 

On  the  18th  March,  Beaumont  went  to  Messrs.  Kru- 
Ser^By  and  had  some  conversation  with  Longman  and  the 
other  dub-men  in  their  employ.  He  was  told  by  West  to 
begin  angle  iron  turning,  and  replied  that  he  understood 
the  dub  to  say  that  he  was  not  4»  work  unless  Norfolk 
gave  over  working  at  the  angle  iron  work.  He  went 
Hway  without  working.  After  dinner  on  the  13th,  Jordan, 
£ellBiid  Longthome  did  not  return  to  work,  but  Longman 
continued  to  work  as  usual. 

On  the  14th  March,  Beaumont  came  to  work  for  a  few 
hours  and  bent  one  bar  of  angle  iron,  but  the  work  was 
«o  badly  done  that  it  could  not  be  used,  and  Jordan,  Bell 
and  Longthome  also  came  to  work  as  usuaL     On  the 
evening  of  the  14th  there  was  another  dub  meeting, 
and  after  the  14th  neither  Beaumont,  Jordan,  Bell  or 
Longthome  ever  came  to  work  again;  Longman,  how- 
ever, continued  to  work  as  usual. 
The  16th  March  was  the  anniversary  of  the  Society; 


V. 

LOKQMAN. 
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1863.  ^^^  there  was  a  dinner  at  7  p.m.  Longman  and  Long- 
^^Nkill  *t^^^^^  went  in  the  evening  and  called  0*Neill  out  firom 
the  dinner^  and  Longthome  asked  him^  as  president  of 
the  Hull  branch  of  the  Society,  why  they  should  leave 
Kmger's  works.  O'Neill  replied  :  "  I,  John  O'Neill,  as 
president  of  the  Society,  order  you  (meaning  Longman 
and  Longthome)  to  come  out  /'  and  he  called  Longman 
"ti  damned  thief/'  and  other  abusive  names,  and  said 
that  "  if  he  {O'Neill)  had  been  one  of  the  men  working 
at  Kruger*s  premises,  previous  to  this  occurrence,  he 
{O'Neill)  should  certainly  have  pulled  Longman  out/' 
O'Neill  also  said  that  ''he  would  use  his  influence  to 
have  Longman  turned  out  of  the  Society/'  Longman, 
however,  did  not  leave  his  work  at  Messrs.  Kruger^s. 

[On  the  17th  March,  Galbraith  and  others  came  to 
Messrs.  Kruger'^  works  as  a  deputation  from  the  dub, 
with  respect  to  the  difficulty  that  had  arisen  in  relation 
to  the  club-men  working  if  Norfolk  were  allowed  to 
continue  his  work  at  angle-iron  bending.  Kruger  told 
the  men  at  this  interview  that  forbearance  would  not 
last  for  ever,  and  Norfolk  was  continued  at  his  work.] 

After  this  Longman  received  a  summons  to  attend  a 
meeting  of  the  club  on  the  28th  ''on  important  busi« 
ness."  Longman  attended  the  meeting,  at  which  there 
were  fifty  members  present,  and  among  the  rest  Gal^ 
braith,  O'Neill  being  in  the  chair.  The  business  was,  whe- 
ther Longman  was  going  to  stop  in  the  Society  and  leave 
Kruger'^  employ,  or  remain  at  Kruger'^  and  be  turned 
out  of  the  Society.  Galbraith  made  a  report  of  the  pro- 
ceedings of  the  deputation  to  Messrs.  Kruger  on  the  17th, 
which  was  put  to  the  meeting,  received,  and  adopted. 
Longman  was  afterwards  asked  by  O'Neill,  firom  the  chair, 
whether  he  intended  to  remain  an  honourable  member 
and  leave  the  shop  (meaning  Kruger'^  employ),  or  stay 
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ID  the  shop^  be  despised  by  the  club^  and  have  his  name        iSGS. 

sent  round  all  over  the  country  in  the  report,  and  be      ~:^ 

jpnt   to   all   sorts  of  unpleasantness.      Longman    told      ,    ▼• 

^  "  Longman. 

€yNeiU  that  if  there  vras  anything  to  undergo  he  would 
'bear  the  consequences;  but,  several  of  the  members  having 
cx>me  round  Longman^  a  resolution  was  passed,  giving 
Jiim  till  Monday  the  30th  for  consideration,  and  Long- 
wnan  said  he  would  duly  consider  it.  The  result  of  which 
"^raSy  that  he  wrote  to  the  secretary  a  letter  declining  to 
leave  his  employment     It  was  stated  at  this  meeting 
^tiiat  they  could  not  legally  turn  Longman  out  of  the 
Society  then^  but  woidd  have  to  write  to  Manchester ; 
smd  a  resolution  was  passeH  that  NorfoW%  case  and  the 
masters'  case  should  be  determined  according  to  rule, 
aind  Longman*^  case  also,  the  rule  being  that  club-men 
should  not  use  their  influence  to  obtain  work  for  non- 
Society  men.     Longman  asked  O^Neill  what  the  rule 
"wasy  and  O^Neill  replied^  they  should  refer  to  Manchester. 
Longman,  at  the  time  the  case  was  heard,  could  not  say 
whether  he  had  been  turned  out  of  the  club  or  not,  but 
he  had  received  no  notice  to  that  effect. 

It  was  contended,  by  the  attorney  for  the  appellants, 
that  there  had  been  no  breach  of  the  law;  that  0*NeiIl, 
Galbraiihy  and  the  other  members  of  the  club,  had 
merely  told  I^ngman  that  they  would  carry  out  the 
mles  of  the  dub ;  that  there  was  no  immediate  threat  or 
intimidation ;  that  lAingman  himself  admitted  he  had 
made  no  complaint  that  the  rules  had  been  departed 
firom^  and  was  not  aware  that  there  had  been  any  de- 
parture from  them;  and,  that  O'Neill  and  his  com- 
panions had  been  actuated  by  a  bon£  fide  belief  that  it 
Was  for  the  interests  of  society  at  large  that  they  should 
Carry  out  the  leading  principles  of  the  club. 


O'Nkill 
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IgQS,  The  magistrate  found  each  of  the  appellants  guQtjr^ 

being  of  opinion  that  the  niles  of  the  club  (a  copy  of 
which  was  appended  to  the  case)  did  not  sanction  what 
had  been  done  by  the  appellants^  or  offer  any  explanation 
of  their  conduct  consistent  with  innocence;  and  that 
what  took  place  on  the  28th  March,  looking  also  at 
the  spirit  previously  evinced,  constituted  the  offence 
contemplated  by  stat.  6  G.  4.  c.  129.  s.  8. :  being  also  of 
opinion  that  there  was  a  combination,  npt  for  the  pup- 
pose  bona  fide  of  carrying  out  the  rules  of  the  club,  but 
with  the  object  of  coercing  Longman  to  depart  from  his 
hiring  against  the  wish  and  also  to  the  injury  both  of 
himself  and  Messrs.  Kruger,  and  with  the  intention 
thereby  of  coercing  Messrs.  Kruger  to  comply  with  the 
wishes  of  the  club  as  to  Norfolk. 

The  question  for  the  opinion  of  the  Court  was.  Whether 
the  magistrate  was  entitled  to  find  that  such  an  endea- 
vour on  the  part  of  each  of  the  appellants  to  force 
Longman  to  depart  from  his  hiring  by  threats  and 
intimidation,  as  constituted  the  offence  contemplated  by 
stat.  6  G.  4.  c,  129.  5,  3.,  had  been  made  out 

Stat.  6  6.  4.  c.  129.  s.  3. :  ''If  any  person  shall  by 
violence  to  the  person  or  property,  or  by  threats  or 
intimidation,  or  by  molesting  or  in  any  way  obstructing 
another,  force  or  endeavour  to  force  any  journeyman, 
manufacturer,  workman,  or  other  person  hired  or  em- 
ployed in  any  manufacture,  trade,  or  business,  to  depart 
from  his  hiring,  employment,  or  work,  or  to  return  his 
work  before  the  same  shall  be  finished,  or  prevent  or 
endeavour  to  prevent  any  journeyman,  manufacturer, 
workman,  or  other  person  not  being  hired  or  employed 
from  hiring  himself  to,  or  from  accepting  work  or  em- 
ployment from  any  person  or  persons  ;*' 
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every  person  so  offending  &c.  shall  be  imprisoned  only^        1863. 

or  shall  be  imprisoned  and  kept  to  hard  labour,  for  any  q'Nbill 

time  not  exceeding  three  calendar  months/'  Longmah. 
The  case  was  argued  June  26th. 

Tindal  Atkinson  {Waddy  with  him),  for  the  respond- 
ent— ^The  meaning  of  the  threat  is  that  the  members  of 
tile  dub  would  combine  against  the  respondent;  it  is  of 
the  same  kind  as  those  in  Walsby,  appt.,  Anley,  respt.  (a), 
And  PerhanCt  Case  {b),  which  were  held  to  be  within  stat. 
6  G.  4.  c.  129.  s.  8. 

Jifacnamara,  for  the  appellants. — ^The  respondent  was  a 

^olantary  member  of  a  club,  one  of  the  objects  of  which 

^^as  to  divide  skilled  workmen  into  three  classes,  so  that 

^liey  should  not  interfere  with  each  other;  and  the  club, 

Relieving  that  the  rules  were  infringed  by  the  respoudent 

ir^eoiaimnginthe  employment  of  Messrs.  Kruger^  0*NeiU, 

^«  chairman  of  the  meeting,  told  him  that  he  must  either 

l^Ave  the  dub  or  leave  his  employers.    Time  was  allowed 

Ixim  for  deliberation;  and  the  question  of  his  expulsion  was 

^referred  for  dedsion  to  Manchester.     PerhanCs  Case  {b) 

Only  dedded  that  it  was  not  necessary  that  the  threats 

should  be  set  out  in  the  conviction.     In  Walsby,  appt, 

^nley,  respt.  (a),  there  was  a  threat  to  do  an  illegal 

^ust   and  no  alternative  was  given  to  the  employer; 

liere  the  respondent  was  only  told  what  would  be  the 

^x>n8equence  of  his  expulsion  from  the  club.    A  threat 

^%o  bring  an  action  would  not  be  within  the   statute. 

\Blackbum  J.     What  would  be  lawful  for  one  man  to 

do  may  be  unlawful  for  several  to  combine  to  do,  as  my 

(a)  30  L.  J.  M.  C.  121 ;  7  Jur.  N.  S.  466. 

(6>In  Q.Ii.,2QL,J.  M.  C31;  b  Jur.  N.  8.  1212;  in  Exch.,  5  ^. 
#  N.  30. 


LOMQMAN. 
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1863.       brothers  Crompton  and  HiU  pointed  ont  in  WdUby,  appi, 
~ONbill      Anley, r&xft. 

There  is  no  evidence  against  Galbraith.  This  is  a 
joint  conviction^  and  there  must  be  evidence  of  a  com- 
bination by  both  appellants  to  use  an  unlawful  threat 
[  Wightman  3.    The  threat  need  not  be  made  by  two.] 

Cur.  adv.  vulL 

June  27th.    The  following  judgments  were  delivered. 

WiaHTMAN  J.  This  is  a  conviction  under  stat.  6  6r.  4 
c.  129.  i.  3.  [His  Lordship  read  it.]  The  question  is^ 
whether  such  a  threat  was  used  by  O'Neill  and  Galbraith, 
or  either  of  them^  as  to  warrant  a  conviction  of  them  or 
either  of  them.  The  magistrate  has  found  that  a  threat 
within  the  meaning  of  the  statute  was  used  by  both. 

It  appears  that  Galbraith  and  others  were  sent  to 
Messrs.  Kruffer,  the  employers  of  Longman^  to  state  to 
them  the  difficulty  as  to  the  members  of  the  dub  in  their 
employment  continuing  in  it  if  Norfolk,  one  of  Messrs. 
Kruger^  workmen^  who  was  not  a  member  of  the 
club^  were  allowed  to  continue  doing  a  particular  kind 
of  work^  for  which  according  to  the  rules  of  the  dub 
he  was  not  qualified,  and  to  report  to  the  club.  At 
a  meeting  of  the  club^  to  which  Longman  had  been 
summoned,  Galbraith  reported  the  proceedings  of  the 
deputation,  from  which  it  appeared  that  Norfolk  was 
continued  in  that  work  which  it  was  the  object  of 
the  club  to  prevent ;  and  O'Neill,  being  in  the  chair, 
asked  Longman  whether  he  meant  to  remain  a  mem- 
ber of  the  Society  and  leave  the  shop,  that  is,  the 
employment  in  which  he  was  then  engaged,  or  stay  in  the 
shop  and  be  despised  by  the  club,  and  have  his  name 
sent  round  all  over  the  country  in  a  report,  and  be 
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put  to  all  sorts  of  unpleasantness.    Longman  said  that        X86d. 
lie  would  bear  the  consequences^  but  several  members      o^^^i^ 
baying  come  round  him  a  resolution  was  passed  giving      .    ^-^^ 
bim  two  days  for  consideration.    The  result  of  which 
"Was  that  he  declined  leaving  his  employment. 

The  question  is,  whether  these  expressions  of  CyNeitt 

are  such  a  threat  as  bring  the  case  within  the  Act 

of  Parliament.    Longman  was  a  member  of  the  Society 

from  which  he  was  threatened  to  be  turned  out ;  it  was 

a  Society  beneficial  to    the  members;   no  rule  was 

infringed  by  his  remaining  in  the  employment  of  his 

xxuisters ;  therefore,  the  effect  of  the  threat  was  this : 

'*  If  you  do  not  leave  the  employment  of  Messrs.  Krvger^ 

ui  which  you  now  are,  you  shall  cease  to  be  a  member 

ud  to  have  the  benefit  of  this  club.'^     Considering  the 

place  in  which  the  words  were  spoken  I  cannot  put  any 

other  construction  upon  them.     And  the  sending  round 

'^  name  all  over  the  country  was  to  be  in  a  report 

^^^ed  by  the  executive  committee  at  Manchester  to  the 

braxielies  all  over  the  country,  including  the  place  where 

^easrs.  Kruger  carried  on  business.    It  seems  to  me 

^^t  this  is  a  threat  which  would  operate  most  formid- 

*^y  on  the  mind  of  a  member  of  the  Society ;  and  I 

*^^rdly  know  what  sort   of  threat,   short  of  personal 

^olence,  would  come  within  stat.  6  <?.  4.  c.  129.  s.  8., 

^  tlus  is  not  such. 

^ut  the  case  against  Galbraith  does  not  appear  to  me 
^^  satisfactorily  made  out,  for  all  that  he  did  was  to 
^^o^rtain  from  the  masters  of  Longman  whether  they 
^tended  to  allow  Norfolk  to  remain  at  his  work,  and 
^*^en  report  to  the  Society  what  he  had  heard  from  the 
^asters.  He  used  no  threat,  nor  does  it  appear  that  he 
^OL.  nr.  2  c  B.  &  s. 


886  TRINITY  VACATION. 

1868.       assented  to  what  was  said  by  O'Neill,  except  by  the  &C 
O'Nwix     ^^  ^^^^^  present. 


T. 

Xx>jraifA]r. 


Blackburn  J.  (The  only  other  Judge  present.)  \ 
also  come  to  the  conclusion  that  here  was  a  threa 
within  the  meaning  of  stat.  6  G.  4.  c.  129.  #.  8. 

O'Neill  was  the  man  who  uttered  the  threat.  Bu 
my  own  opinion  is^  that  the  magistrate  was  justified  ii 
drawing  the  inference  that  Galbraith  was  acting  ii 
concert  with  O'Neill,  and  that  what  O'Neill  said  an( 
did  in  Galbraith's  presence^  coupled  with  what  wa; 
said  and  done  by  Oalbraith  before^  was  evidence  agains 
himj  and  that  the  conviction  of  both  was  right;  but,  ai 
that  depends  entirely  upon  the  view  that  may  be  takei 
of  the  evidence,  I  will  not  differ  firom  my  brothei 
Wightman,  and  am  content  to  join  in  his  judgmeni 
that  as  against  Galbraith  the  evidence  was  not  sufficieni 
to  justify  the  magistrate  in  finding  that  he  was  party  tc 
the  threat,  and  consequently  that  the  conviction  dioulj 
be  affirmed  against  O^Neill  alone. 

The  words  used  in  the  statute  are  ''by  threats  oi 
intimidation''  to  force  or  endeavour  to  force  a  work- 
man to  depart  from  his  work.  At  one  time  it  wai 
thought  that  there  must  be  a  threat  of  violence ;  but 
Wahby,  appt.,  Anley,  respt.  (a),  decides  the  principk 
which  we  are  bound  to  apply  to  the  present  case.  There 
two  men,  who  had  signed  a  declaration  pledging  them 
not  to  belong  to  any  Society  which  interfered  with  the 
arrangements  of  their  employer  or  the  hours  or  terms  d 
labour,  were  at  work  for  the  prosecutor.  The  defiendant 
brought  to  the  prosecutor  a  paper  signed  by  himself  and 

(a)  30  Z.  J,  M.  a  1|1 ;  7  Jut.  N,  8.  4(15. 


) 
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thirty  other  workmen,  containing  their  resolution  that       1863. 
nnless  the  men  who  were  working  under  the  declaration      cnbill 
were  discharged  they  woidd  leave  work ;  the  prosecutor     lohomaji. 
rafused  to  be  dictated  to,  and  then  the  defendant,  and 
all  the  workmen  who  signed  the  paper,  left  his  employ- 
ment.   The  question  there  before  the  Court  was  whether 
the  threat  so  used  was  a  threat  within  the  meaning  of 
itat  6  G^.  4.  c.  129.  i.  8.  The  Court  decided  that  it  was, 
tnd  that  there  need  not  be  a  threat  of  yiolence,  though 
the  three  Judges  who  constituted  the  Court  agreed 
that  there  must  be  a  threat  to  do  an  illegal  act,  the 
threat  in  that  case  being  of  an  illegal  combination 
or  conspiracy  to  this  effect:  "We,  in  a  body,  will  com- 
Une  against  you  if  you  do  not  discharge  a  particular 
workman.'^    Taking  that  as  the  rule  of  law,  the  ques- 
tion here  is,  was  there  evidence  to  justify  the  magis- 
trate in  deciding  that  there  was  a  threat  that  O'Neill 
and  others  would  do  what  would  amount  to  an  unlaw- 
fiil  ooDspiracy,  vis.,  a  conspiracy  to  persecute  these 
nen  if  they  would  not  leave  their  work  ?     [His  Lord- 
*lup  stated  the  facts.]    There  was  no  right  according  to 
^7  rule  of  the  dub  to  turn  Longman  out,  and  therefore 
it  would  be  illegal  to  do  so;  though  I  dare  say  there  was 
^  Tuiwiitten  understanding  that  they  would  turn  any 
member  out  if  he  did  not  strike  when  they  struck.     K 
"^eed  they  honestly  thought  that  they  were  a  Society 
which  had  a  right  to  turn  him  out,  perhaps  saying  they 
woold  do  so  might  not  amount  to  such  a  threat.     But 
the  hmguage  used  to  Longman  while  fifty  fellow-work- 
^^  were  standing  by  goes  much  ftirther  than  that ; 
^d  what  was  meant  by  ''  all  sorts  of  unpleasantness'^  is 
explained  by  what  was  done  with  reference  to  Norfolk, 
2  c  2 
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1863.  ^^^  ^w  ^  ^^^  employment  of  Messrs.  Kruffer, — the 
Q»2^^j^  Society  as  a  body  were  confederate  and  agreeing  to 
LoKQMAjr  T^^^^  *  combination  to  deprive  him  of  his  work.  I 
think  therefore  that  the  magistrate  might  not  unreason- 
ably draw  the  conclusion  that  O'Neill  was  threatening 
Longman : — "  If  you  do  not  leave  your  employment,  we 
will  act  in  combination  with  reference  to  the  employ- 
ment in  which  you  are  :'^  that  is  an  unlawful  threat, 
and  of  the  same  kind  as  that  resorted  to  in  fFabiy, 
appt,  Anley,  respt.  (a),  but  far  stronger. 

I  therefore  think  that  the  conclusion  at  which  the 
magistrate  arrived  was  reasonable.  But  as  we  are  not 
to  draw  inferences,  the  ground  on  which  I  decide  is 
simply  that  there  is  evidence  from  which  he  might  draw 
the  inference  which  he  did. 

It  is  said  that  these  persons  thought  they  were  acting 
legally ;  if  so,  it  is  time  that  they  should  be  informed  of 
their  mistake.  Every  man  has  liberty  to  work  for  any 
master,  but  not  to  coerce  others,  or  to  combine  to 
deprive  others  of  that  liberty.  (yNeiU  was  guilty  of  the 
offence  of  which  he  was  convicted,  and,  though  chaiged 
with  acting  jointly  with  another,  namely  Galbraith,  may 
be  convicted  separately ;  and  therefore,  as  against  him, 
the  conviction  is  affirmed. 

Conviction  as  to  (yNeiU  afiSrmed, 
as  to  Galbraith  quashed  (&). 

(a)  30X.  J:3r  a  121;  lJur.N.S,4ld&. 
(6)  See  the  next  case. 
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1863. 


O'Neill  and  Galbraith,  appellants,  Kbuqeb,   [Saturday,^ 
respondent  (a).  

6  Gf.  4.  c.  129. 
«.  3. 

0.  ^  G.,  the  appellaiits  in  the  preceding  case,  were  conyicted  upon  an   Threat* 
n>fi)nnation  for  ^eaTouiing  hy  threats  and  intimidation  to  force  K.  to  against  <m* 
Btke  an  alteration  in  his  mode  of  conducting  his  business,  contrary  to  phygr, 

itit  6  G^.  4.  e.  129.  «.  3.    The  evidence  was  as  stated  in  the  head  note 
tf  the  pnoeding  case.    Held, 

1.  Per  Cockbitm  C.  J.,  WiglUman  and  MeUor  JJ.,  that  there  was  no 
•videaee  against  O. 

2.  Per  Coekbum  a  J.  and  Melhr  J.,  Wightman  J.  dissentiente,  that 
the  object  of  G.  was  to  discuss  with  Z.  the  terms  of  arranging  the 
dispate  between  him  and  the  dubrmen  in  his  employ  rather  than  to 
iatuiidate  him ;  and  therefore  there  was  not  sufficient  evidence  against  G, 

/^  ASE  stated  by  the  Stipendiary  Police  Mag^trate  for 
the  borough  of  KingMton-upon'Hull,  under  stat.  20 
fc   21  Viet  c.  43. 

Upon  im  information  preferred  on  the  same  day  as 
^c  oouTiction  in  the  preceding  case^  by  the  respondent 
^S^ainst  the  appellants,  under  stat  6  G.  4.  c.  129.  s.  8., 
^^^^Utfging  that  the  appellants  '*  did  unlawfully  by  threats 
^^d  by  intimidation  endeavour  to  force*'  the  respondent, 
*  ^ho  was  carrying  on  the  business  of  a  boiler  maker,  to 
'^Bke  an  alteration  in  the  mode  of  conducting  and  carry- 
^^€  0^  ^  business  contrary  to  the  statute,**  each  of  the 
appellants  was  convicted  and  adjudged  to  be  imprisoned 
^^d  kept  to  hard  labour  for  three  calendar  months. 

The  case  was  the  same  as  in  the  preceding,  substi- 
tuting the  two  following  for  the  paragraph  between 
^^^kets  in  p.  880. 

Ott  Tuesday,  the  17th  March,  1863,  Galbraith  with 
^^^0  other  club-men  saw  Mr.  fVest,  at  the  works,  and 
^^d  the  object  of  their  visit  was  a  deputation  from 
{a)  See  the  preceding  case. 
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1863.  the  Society  to  come  to  some,  terms  as  to  the  dispute 
O'Neill  which  had  arisen  between  the  dub-men  in  Kmger^^ 
Kbuquu  employ  and  Messrs.  Kruger  as  to  Norfolk  doing  the 
angle  iron  work  at  the  boilers.  West  shewed  the 
deputation  Beaumonf%  work.  GalbraiA  Beid,  if  he 
had  been  master  where  such  work  was  done  he  would 
have  discharged  any  man  who  did  it  fFest  said  to 
Galbraith  that  they  would  have  no  comfort  if  iVbi^otf 
did  not  finish  the  angle  iron  work  he  had  begun^  and 
in  the  meantime  let  the  club  send  a  competent  man 
to  do  the  angle  iron  work  for  the  other  boiler.  ChlbraUk 
said  he  would  take  upon  himself  to  call  a  meeting  of 
the  Society  to  see  for  a  competent  man  for  Messrs. 
Kruger.  Mr.  Kruger  was  present.  GalbraWi  said  that 
none  of  4he  club-men  woidd  work  for  Messrs.  Kruger 
so  long  as  Norfolk^  the  smithy  was  at  work  at  iron 
angle  work.  Kruger  said  how  would  they  like  to  be 
so  treated,  as  when  they  had  applied  for  men  and  an 
incompetent  man  had  been  sent^  that  they  should  be 
refused  the  services  of  their  own  man ;  that  it  was  a 
proper  blacksmith's  job;  that  Norfolk  had  done  it 
before^  and  that  he  could  do  it  well ;  that  the  bar  was 
spoilt  that  Beaumont  had  bent^  and  they  wished  to 
prevent  them  from  having  the  services  of  a  com- 
petent man,  and  asked  who  was  to  pay  for  Beaumont^B 
bad  work.  Galbraith  said  one  of  the  objects  of  the=^ 
Society  was  to  obtain  work  for  their  men :  that  they  ^nd 
good  men  among  them,  and  could  provide  Kruger  an  angles 
iron  smith  competent  for  the  work,  but  that  when  theirr" 
man  came  Norfolk  must  cease  the  iron  bending.  Thq^' 
expressed  their  willingness  to  find  Messrs.  Kruger  ^b 
competent  man,  but  that  they  would  have  to  wait  twc:' 
or  three  days   for  him,  as  business  was  very  bris]^.^ 


▼. 
Kbuosk. 
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bat  that  they  would  not  allow  any  of  their  men  to  ises. 
work  in  Kruger^n  yard  so  long  as  Norfolk  was  al-  o^N^ill"^ 
iowed  to  bend  angle  iron  work.  Kruger  put  it  to 
them^  "  Am  I  to  understand  that  our  blacksmith  is  not 
adlowed  to  bend  angle  iron  work  so  long  as  your  man  is 
in  my  employ  V  Galbraiih  replied  that  it  was  so ;  their 
^um  wonid  not  work  in  Krugefi^^  yard  so  long  as  Norfolk 
was  engaged  in  bending  angle  iron. 

On  the  18th  Mareh^  West  again  saw  GaJbraith  and 
two  other  dub-men  who  previously  had  been  in  Messrs. 
Krugtr^n  employ.  They  came  to  say  they  could  not 
Bad  an  angle  iron  smith:  they  then  proposed  that 
(yNeHl  should  come  and  bend  the  angle  iron  for  them^ 
which  was  dedined  by  West.  Before  they  left^  they 
said  they  would  look  out  again;  Wiesi  said  come  in 
after  dinner;  but  they  never  came.  On  the  same  day, 
after  the  interriewy  a  man  went  to  Messrs.  Kruger^B 
yard  who  said  he  was  a  general  worker,  and  fFest 
declined  to  have  him,  saying  we  have  waited  long 
enough  £(»  you  and  we  shall  take  our  own  course, — 
m^tf^iing  that  Messrs.  Krugert  woidd  employ  what  men 
tliey  chose,  and  from  what  source  they  chose. 

It  was  contended  by  the  attorney  for  the  appellants 
tbat  there  had  been  no  breach  of  the  law;  that  O'Neill, 
Galbraitk  and  the  other  members  of  the  club  had  shewn 
their  bona  fides  throughout,  their  general  purpose  being, 
liot  to  coerce  but  to  help  Messrs.  Kruger ;  that  there 
Was  no  immediate  threat  or  intimidation  so  as  to  bring 
tlie  case  within  fFalsby,  appt.,  Anley,  respt  (a) ;  that  if 
Hny  particular  phrases  used  by  the  appellants  might,  taken 
l^y  themselves,  be  held  to  be  minatory,  yet  that,  con- 
strued by  what  they  said  and  did  at  other  times,  no  threat 

(a)  90L.J.M.  C.  121 ;  7  Jyt.  N.  8.  4fi5. 
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1863.  ^  intimidation  contemplated  by  the  Act  of  Parliamc 
o^NbilT"  ^^d  be  inferred  to  have  been  intended;  that  t 
Kbuoks.  P^^posc  of  the  appellants  and  the  dub  was  to  get  rid 
Norfolk,  and  that  they  wonld  not  work  with  him  exec 
as  a  smith ;  that  they  were  bound  to  carry  out  the  leadi 
principles  of  the  club  that  each  class  of  workmen  ong 
to  go  through  a  regular  course  of  instruction  in 
particular  branchy  and  that  the  various  stringent  m] 
of  the  Society  for  the  separation  ofthe  workmen  inl 
different  classes  and  for  the  keeping  up  of  such  sepai 
tion  were  benefidaL 

The  magistrates  found  each  of  the  appellants  guQl 
being  of  opinion  that  each  had  endeavoured  to  foi 
Messrs.  Kruger  to  alter  their  mode  of  conducting  a; 
carrying  on  their  business  as  to  Norfolk  by  threats  a 
intimidation. 

The  question  for  the  opinion  ofthe  Court  was^  Whetl 
the  magistrate  was  entitled  to  come  to  the  condosi 
that  the  offence  charged  against  the  appeUants,  » 
contemplated  by  stat.  6  6. 4.  c.  129.  $.  3.^  of  endeavourij 
by  threats  and  intimidation  to  force  Kruger  to  make  ; 
alteration  in  the  mode  of  carrying  on  his  business  h 
been  made  out. 

Stat  6  G.  4.  c.  129.  m.  3.,  ''If  any  person  shall 
violence  to  the  person  or  property  of  another,  or  ] 
threats  or  intimidation,  or  by  molesting  or  in  any  w 
obstructing  another,  force  or  endeavour  to  force  a 
manufacturer  or  person  carrying  on  any  trade  or  busine 
to  make  any  alteration  in  his  mode  of  regulating,  mans 
ing^  conducting  or  carrying  on  such  manu£Eicture,  trac 
or  business,  or  to  limit  the  number  of  his  apprentio 
or  the  number  or  description  of  his  journeymen,  woi 
men,  or  servants/'  every  person  so  offending,  &c.^  shi 
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1)6  imprisoned  only^  or  be  imprisoned  and  kept  to  hard        1863. 
labour  for   anj  time   not  exceeding  three    calendar      o»Nkill 

Tindal  Atkinson  [VTaddy  with  him),  for  the  respond- 
ent.— The  deputation  from  the  club  were  not  in  the 
jKnition  of  workmen  putting  an  alternative  before 
^eir  employers,  as  in  Walsby,  appt.,  Anley,  respt  (a); 
Imt  of  men  putting  a  pressure  upon  a  manufacturer,  the 
only  dispute  being  that  he  employed  a  workman  who 
^as  not  a  member  of  their  club. 

Liuhf  for  the  appellant  O^NtilL — There  is  no  evidence 
to  warrant  the  conviction  of  O^Neill,  under  the  latter 
'branch  of  stat.  6  (r.  4.  c  129.  s.  3.,  of  having  used  any 
threat  or  intimidation  towards  the  respondent,  the  em- 
ployer of  Longman.  He  has  been  already  convicted  of 
an  offence  against  Longman  upon  the  same  facts  under 
the  first  branch  of  that  section;  and,  if  the  respondent 
had  been  present  at  the  meeting  when  O'Neill  addressed 
the  members  of  the  club  and  the  resolution  was  come 
to^  it  may  be  that  both  convictions  might  stand.  But 
the  respondent  was  not  present,  nor  was  what  O'Neill 
9Qid  intended  to  operate  on  his  mind.  Neither  was 
^hat  O'Neill  said,  nor  was  the  resolution,  communicated 
^o  the  respondent. 

JJoff,  for  the  appellant  Galbraith. — The  interview  with 
^I^«  respondent  on  the  17th  March  was  in  the  nature  of 
^"^^^isonable  n^otiation.  Galbraith  gave  the  respondent 
^^€  alternative  of  either  dismissing  Norfolk  or  doing 

(tf)  30  X.  /.  AT.  C  121;  IJur.  N.  8,  466. 
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1868.  without  the  services  of  memben  of  the  club ;  and  this 
Q,jjj^jjj^  he  lawfully  might  do :  fFabby,  appt,  Anky,  respt.  (a), 
^'  per  Cockbum  C.  J-     [He  also  cited  Hilton  v.  JEchers- 

ley  {by]  The  object  of  Ga&raiih  at  the  interview  was 
to  arrange  the  dispute  between  employers  who  had  put 
themselves  in  communication  with  the  dub^  and  men 
who  had  been  in  their  employment  and  were  willing  to 
return  on  certain  terms. 

J^ndal  Atkbuon,  in  reply. 

CocKBUBN  C.  J.  It  is  clear  that  there  is  no  case 
against  (yNeiU,  because  the  conviction  is  upon  an  in- 
formation of  endeavouring  by  threats  and  intimidation 
to  force  the  respondent  to  make  an  alteration  in  the 
mode  of  carrying  on  his  business.  It  is  true  that  there 
was  a  deputation  to  the  respondent  after  the  resolution 
at  the  meeting  of  the  club  forbidding  its  members  to 
work  for  Messrs.  Kruger  imtil  Norfolk  was  discharged ; 
but  that  resolution  was  never  communicated  to  the 
respondent  by  the  persons  who  went  as  a  deputation 
from  the  dub. 

As  regards  Gatbraitk,  the  question  turns  on  the  con- 
versation between  him  and  the  respondent;  there  are 
passages  in  it  which  bear  the  appearance  of  threats  and 
coercion  by  the  former,  and  are  capable  of  being  so  con- 
strued if  read  alone;  but  looking  at  all  the  circum- 
stances I  am  disposed  to  think  that  he  went  for  the  pur 
pose  of  discussing  the  matter  rather  than  to  intimidate 
At  any  rate  there  is  so  much  doubt  that  Galbraiih,  beinf 
a  person  charged  with  a  criminal  offence,  should  havi 

(a)  30  L.  J.  M,  a  121.  122;  7Jur.  N.  S.  466.  466. 
(6)  6  JET.  #  J5.  47. 
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the  benefit  of  it  If  he  had  gone  with  his  associates  in  iges. 
the  first  instance  to  the  respondent  and  stated  that  q'Nkill 
unless  Norfolk  was  dismissed  no  members  of  the  club  keuobb. 
would  be  allowed  to  work  for  hiin^  this  would  have  been 
intimidation.  But  the  dub  had  come  to  a  resolution 
that  no  member  should  work  at  Kruger^%  works  if  Norfolk 
was  allowed  to  remain  at  angle  iron  work.  Three  of 
them  had  accordingly  left  Kruger^%  works,  and  one  was 
being  threatened  for  not  leaving.  Then  it  might  well 
be  tiliat  OalbraUk,  the  end  sought  by  the  resolution 
having  been  in  great  measure  gained,  thought  it  de- 
sirable tiliat  some  arrangement  should  be  come  to.  In 
carrying  out  that  intention  he  would  naturally  represent 
to  the  respondent  the  real  state  of  things,  reminding 
him  of  the  resolution  come  to  by  the  Society,  of  the 
fiurt  that  three  of  the  dub-men  had  already  left  his 
service,  and  of  the  impossibility  of  getting  any  more 
dub-men  unless  Norfolk  were  dismissed.  The  respond- 
ent very  properly  declined  to  be  dictated  to,  but  his 
refusal  is  not  conclusive  to  shew  that  Galbraith  intended 
to  coerce  him.  On  the  whole  I  think  that  Galbraith 
only  meant  to  try  and  induce  the  respondent  to  come 
to  terms.  This  is  not  an  offence  against  stat.  6  G.  4. 
c.  129.  I.  3.;  and  therefore  the  conviction  as  against 
Galbraith^  as  wdl  as  against  O'Neill,  must  be  quashed. 

WioHTVAN  J.    I  agree  with  the  Lord  Chief  Justice 
^s  to  (yNeill 

But  as  to  GalbraUh  I  think  that  what  passed  between 

liim   and  the  respondent  was  not  a  mere  attempt  to 

lurrange  the  matter  in  dispute,  but  an  endeavour  to 

coerce  the  respondent  not  to  employ  Norfolk  by  a  threat 

that  if  he  did  no  member  of  the  club  would  be  allowed 
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to  work  for  him ;  and  that  the  fSstcts  quite  warranted  the 
conclusion  of  the  magistrate. 

Blackbubn.  J.  had  left  the  Court. 


Mellob  J.  I  agree  with  the  Lord  Chief  Justice.  I 
think  that  Galbraitk  did  not  mean  to  threaten  or  coerce 
the  respondent^  but  went  to  see  if  it  was  possible  to 
reconcile  him  to  the  workmen  who  had  left. 

Conviction  quashed. 


Monday, 
June  15th. 

9  &  10  Vict. 

e.  93. 

Damage. 

Beasmable 

probability 

of  pecuniary 

advantage. 

Solatium, 

Change  of 

distribution 

of  property. 


IN  THE  EXCHEQUER  CHAMBER. 

Pym,  administratrix,  against  The  Gbeat  Nobthebn 
Railway  Company. 

1.  In  an  action  under  stat  9  &  10  Vict.  e.  93.  to  reooTer  damages  for 
the  death  of  a  relative  killed  bj  the  wrongful  act,  neglect^  or  default  of 
another  person,  the  loss  of  the  reasonable  probabili^  of  pecuniary  benefit 
from  the  continuance  of  the  life  of  the  deceased  is  a  sufficient  damage 
to  maintain  the  action. 

2.  The  statute  gires  to  the  personal  representAtive  a  cause  of  action 
beyond  that  whic^  the  deceased  would  nare  if  he  had  surriTed,  and 
based  on  a  different  principle. 

3.  Concessum,  that  in  such  an  action  no  compensation  can  be  giyen 
by  way  of  solatium  for  grief  or  loss  of  society  of  the  deceased. 

4.  The  remedy  siTen  by  this  statute  is  to  individuals^  not  to  a  dan  ; 
and  therefore,  on  the  death  of  a  person  whose  income  arose  from  land 
and  jpersonalty  independent  of  any  exertion  of  his  own,  no  portion  of 
which  was  lost  to  his  family  by  his  death,  the  action  is  maintainable  if 
in  consequence  of  that  death  the  mode  of  its  distribution  among  the 
members  is  changed. 

n^HIS  was  an  appeal  from  the  decision  of  the  Court 
of  Queen's  Bench^  reported  2  B.  ^  S.  759. 
The  case  was  as  follows. 
This  was  an  action  brought  under  the  provisions  of  the 
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9  fc  10  Vict  e.  93.  by  the  plaintiff^  as  the  widow  and        18C3. 
administratrix  of  Francis  Leslie  Pym,  against  the  defen-         p^^j 
dants^  who  are  carriers  of  passengers  npon  a  railway        Gbeat 
called  The  Great  Northern  Railway,  for  the  loss  alleged    ^^™" 
to  have  been  sustained  by  her  and  by  his  children  from      Companj. 
his  deaths  which  was  caused  by  an  accident  on  the  defen- 
dants' railway,  occasioned  by  the  negligence  of  one  of 
the  servants  of  the  defendants. 

The  plaintiff  by  her  declaration  alleged   that  the 
defendants  were  carriers  of  passengers  npon  the  rail- 
Way,  and  that,  whilst  Francis  Leslie  Pym  was  being 
carried  by  the  defendants  as  a  passenger  on  it,  he  was 
by  and  through  the  negligence  of  the  defendants  in- 
jured, and  afterwards  and  within  twelve  calendar  months 
x^ezt  before  the  suit  died,  and  that  the  plaintiff  sued  as 
Bnch  administratrix  for  the  benefit  of  herself  as  his 
^Widow,  and  also  for  the  benefit  of  his  children,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and 
provided. 

The  defendants  pleaded  that  they  were  not  guilty, 
^nd  upon  that  plea  the  plaintiff  took  issue. 

At  the  trial,  before  Cochbum  C.  J.,  it  appeared  that 
-Francis  Leslie  Pym  was,  on  the  23rd  Aprils  1860,  a 
I>as8enger  by  the  defendants'  railway,  and  that  whilst 
lie  was  such  passenger  an  accident  occurred  upon  the 
^tdlway  arising  from  the  negligence  of  one  of  the 
defendants*  servants,  whereby  Francis  Leslie  Pym  was 
injured  and  died  the  same  day. 

The  deceased,  at  the  time  of  his  death,  was  forty-one 

^ears  of  age,  and  died  intestate,  leaving  a  widow,  the 

3^1aintiff,  and  nine  children,  the  eldest  aged  eleven  years, 

and  the  youBgest  aged  two  months. 

The  deceased  was  tenant  for  life  of  certain  estates  in 
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1868.  '^^  under  a  re-settlement  of  fiunily  property^  which 

:f^  had  heen  made  at  the  time  of  his  marriage,  and  was  also 

Great  "^ised  in  fee  of  other  estates  subject  to  certain  charges 

NoRTHK&H  thereon.    The  net  income  arising  from  the  whole  of 

Railway 

Gompany.     these  estates  amounted  to  3869/.  a  year. 

By  the  provisions  of  this  re-settlement,  at  his  death 
the  plaintiff  became  entitled  to  a  jointure  of  1000&  a 
year  for  her  life,  charged  upon  the  re-settled  estates, 
and  the  eight  younger  children  to  a  provision  of  800/.  a 
year,  being  the  interest  at  4L  per  cent,  of  a  sum  of  20,000/. 
chained  also  upon  the  re-settled  estates.  Subject  to  the 
above  chaises  these  estates,  upon  the  death  of  Francis 
IjesUe  Pym^  passed  imder  the  entail  created  by  the  re- 
settlement to  his  eldest  son  in  fee.  The  unsettled 
estates,  subject  to  the  existing  charges  therecm,  passed 
to  the  eldest  son  as  heir-at-law. 

The  deceased  also  left  personal  property  to  the  amount 
of  8890/.,  of  which  the  plaintiff  at  his  death  became 
entitled  to  1130/.,  and  the  nine  children  to  the  sum  of 
250/.  each.  He  was  of  no  profession  or  business,  and 
had  no  other  income  or  property. 

The  Lord  Chief  Justice  directed  the  juiy  that  to 
entitle  the  plaintiff  to  their  verdict  they  must  be  satis- 
fied not  only  that  the  death  of  Francis  Leslie  Pym. 
\99A  caused  by  the  negligence  of  the  defendants,  but 
also  that  the  plaintiff  and  her  children,  or  some  of  them, 
had  sustained  some  pecuniary  loss  or  damage  by  such 
death.  And  he  further  directed  them,  that  if,  after 
making  allowance  for  what  the  deceased  would  naturally 
have  expended  on  himself,  they  thought  that  a  portion 
of  his  income,  beyond  the  1800/.  a  year,  to  which  his 
widow  and  eight  younger  children  became  entitled  at 
his  death,  would  have  been  from  time  to  time  set  aside 
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by  him  for  the  benefit  of  hia  fiunily,  or  appropriated  to        1863. 
their  educatioii  and  advancement  in  life^  and  would  thus         p^ 
havesecored  to  them  advantages  which  by  his  death       qbkat 
they  had  lost,  that  woidd  constitute  such  pecuniary  loss    I^orthewi 
and  damage  as,  coupled  with  the  death  of  the  deceased     Company. 
having  been  caused  by  the  negligence  of  the  defendants, 
would  enable  them  to  find  a  verdict  for  the  plaintiff.    - 

The  jury  found  a  verdict  for  the  plaintifi^,  and  assessed 
the  damages  at  13,000/. ;  and  apportioned  that  sum,  viz. 
lOOOil  for  the  widow  and  1500/.  for  each  of  the  eight 
younger  children.  - 

At  the  dose  of  the  case,  and  before  the  Lord  Chief 
Justice  directed  the  jury,  the  counsel  for  the  defendants 
contended  that  neither  the  plaintiff  nor  any  of  the 
children  had  sustained  any  such  loss  or  damage  as  was 
necessary  to  maintain  the  action,  and  that  there  was  no 
eridenoe  of  any  such  loss  or  damage  which  ought  to  be 
submitted  to  the  jury;  and  the  Lord  Chief  Justice  there- 
upon reserved  those  points  and  gave  leave  to  the  defen- 
dants to  move  to  enter  the  verdict  for  them  or  a  non- 
suit. 

In  3Iichaebnas  Term,  1861,  the  defendants  obtained 

a  rule  to  shew  cause  why  the  verdict  should  not  be 

^   aside  and  a  verdict  entered  for  the  defendants, 

Oir  why  a  nonsuit  shoidd  not  be  entered  on  the  ground 

tiiat  there  was  no  cause  of  action  established  by  the 

Evidence,  or  why  a  new  trial  should  not  be  had  on  the 

%TOiiiid  that  the  damages  were  excessive:  which  rule 

^^as  afterwards  discharged ;  the  plaintiff  consenting  that 

^lie  damages  given  on  the  verdict  should  be  reduced 

^om  13,0002.  to  9000/.,  viz.,  lOOOiL  for  the  plaintiff  and 

XOOOL  for  each  of  the  eight  younger  children. 

The  question  for  the  decision  of  this  Court  was. 
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1863.  Whether^  under  tihe  circumstances  set  forth  in  the  case, 

p7i  there  was  evidence  which  the  Lord  Chief  Justice  ought 

Great  ^  ^^^^  submitted  to  the  jury  that  the  plaintiff  or  any 

^RaUwa**  ®^  ^^®  children  had  sustained  any  such  loss  or  damage 

Company,  as  was  ucccssary  to  maintain  the  action. 

•  This  appeal  was  heard  by  Erle  C.  J.,  Pollock  C.  B., 
Williams  and  Willes  JJ.  and  Bramwell  and  Chan- 
NELL  BB« 

Stat.  9  &  10  Vict.  c.  93.,  entitled  ''An  Act  for  com- 
pensating the  families  of  persons  killed  by  accidents :'' 
after  reciting  in  sect  1  that  ''no  action  at  law  is  now 
maintainable  against  a  person  who  by  his  wrongful  act, 
neglect,  or  default  may  have  caused  the  death  of 
another  person,  and  it  is  oftentimes  right  and  expedient 
that  the  wrongdoer  in  such  case  should  be  answerable 
in  damages  for  the  injury  so  caused  by  him,''  enacts: 
"That  whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereoi^  then  and 
in  every  such  case  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amoimt  in  law  to  felony/' 

Sect.  2.  "Every  such  action  shall  be  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be 
brought  by  and  in  the  name  of  the  executor  or  adminis- 
trator of  the  person  deceased ;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may  think  pro- 
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portioned  to  the  injury  resulting  from  such  death  to  the  1863. 

parties  respectively  for  whom  and  for  whose  benefit  such  ^^ 

action  shall  be  brought ;  and  the  amount  so  recovered,  gkkat 

after  deducting  the  costs  not  recovered  from  the  defend-  Northerh 

"  Bailway 

ant,  shall  be  divided  amongst  the  before  mentioned  Company. 
parties  in  such  shares  as  the  jury  by  their  verdict  shall 
£nd  and  direcf 


Hawkins  (ffoU  with  him),  for  the  defendants. — First. 
The  action  maintainable  on  this  statute  by  the  personal  re- 
presentative of  a  deceased  person  is  a  mere  continuance  of 
that  which  would  have  accrued  to  the  deceased  if  he  had 
lived ;  and  which  indeed  was  vested  in  him  at  the  time 
of  his  death,  for  it  is  clear  that  he  could  have  sued  for 
personal  injury  sustained  by  him,  and  any  pecuniary  loss 
in  consequence ;  and  the  damage  in  both  actions  must  con- 
sequently be  of  the  same  character.     This  appears  (rora 
the  recital  of  the  statute  and  from  sect.  1,  which  says 
that  an  action  for  damages  may  be  maintained  "  notwith- 
bonding  the  death  of  the  person  injured"  The  enactment 
^ust  indeed  be  qualified  thus  far,  that  the  personal  repre- 
®^tative  cannot  sue  for  personal  injury  sustained  by  the 
<Ieceased ;  and  it  has  also  been  decided  that  the  relations 
^^  the  deceased  are  not  entitled  to  recover  damages  as 
^    Solatium  for  grief  or  loss  of  the  society  of  the  de- 
^^^«ised,  Blake  v.  The  Midland  Railway  Company  (a),  but 
^^Vijit  confine  their  claim  to  pecuniary  damages.     Now 
*^^^*e  the  deceased  was  possessed  of  a  fortune,  which 
^^iild  not  be  diminished  by  his  death,  and  therefore 
^^^Vild  not   have   sued  for  anything  but  his  personal 
^Cering  and  the  pecuniary  loss  in  consequence.     In 

(a)  18  Q.  B,  93. 
>0L.  IV.  2d  B.   &   S. 
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1863.  Gillard  y.  The  Lancashire  and  Yorkshire  Railtoay  Cm 
PJ^i  pany(a),  dted  in  the  above  mentioned  case,  p.  10 
Grb^t  Pollock  C.  B.  saysy  ''It  is  a  pure  question  of  pecuniai 
^R^^*^"  compensationy  and  nothing  more^  which  is  contemplati 
Companj.  by  the  Act.  I  think  it  is  utterly  impossible  for  a  jui 
to  estimate  any  sum  as  a  compensation  for  the  injun 
feelings  of  the  siurvivors;  all  that  is  left  which  is  appr 
ciable  after  the  death  of  the  party  killed  is  the  pecuniai 
loss  sustained  by  his  family,  and  this  Act  enables  thei 
to  recoTcr  that  which  the  deceased  would  himself  hai 
sued  for,  had  the  accident  not  terminated  &tally.  TI 
framers  of  the  Act  never  could  have  meant  to  gi^ 
compensation  to  the  parent  for  the  mere  deprivation  • 
his  son,  or  the  widow  for  that  of  her  husband/'  [/% 
lock  C.  B.  I  am  not  now  prepared  to  say  that  what 
there  imputed  to  me  is  correct  law,  namely,  that  tl 
statute  enables  the  family  ''  to  recover  that  which  H 
deceased  would  himself  have  sued  for,  had  the  acddei 
not  terminated  fatally  /'  probably  the  case  of  a  tena] 
for  life  of  a  large  landed  property  was  not  with! 
my  contemplation.  I  agree,  however,  in  the  doctrii 
that  the  damages  must  be  given  for  pecuniary  lo 
alone.] 

Secondly.  Here  has  been  no  pecuniary  loss  to  tl 
family  of  the  deceased,  for  the  property  to  which  1 
was  entitled  at  his  death  is  preserved  to  them,  the  on 
difference  being  that  it  will  be  distributed  among  the 
in  a  manner  different  from  what  it  was  during  his  lifis. 

Thirdly.  The  damage  here  was  too  remote.  Tl 
damage  to  the  fiunily  is  not  owing  exclunvehf  to  tl 
death  of  the  deceased,  but  to  that  drcumitance  taki 

(a)  12  Z.  7.366. 
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in  oonnezion  with  his  voluntary  act  in  re-settling  his 
property  in  the  way  he  did.  [Pollock  C.  B.  Is  there  ' 
any  case  under  this  statute  where,  in  estimating  the 
damages,  notice  has  been  taken  of  life  insurances  left 
behind  him  by  the  deceased  ?]  There  is  only  an  unre- 
ported case  at  Nisi  Prius,  Hicks  v.  The  Newport,  Aber- 
gtwenny  and  Hereford  Railway  Company,  in  which  Lord 
CampbeU  held  that  the  amount  of  such  insurances 
ahould  be  deducted  from  the  amount  of  damages  (a), 

(a)  ThMX  ease  was  tried  at  the  London  Sittings  after  Hilary  Term, 
on  the  ITth  Ftbnuary,  1867.  Messrs.  Johnston,  Farquhar  ^  Leach 
h«Te  ikTOued  the  reporters  with  the  following  note  of  it. 

"Lord  Camfbbll  (to  the  jury).    Gentlemen,  the  case  is  entirely 

Uk  jonr  hands,  and  the  only  direction  I  can  give  yon  in  point  of  law 

ia,   that  jon  onj^t   to  consider  the  amount  of  the  pecuniazy  loss 

^hieh  the  fiunily  hsTe  sustained  by  the  death  of  the  father.    You 

^:re  not  to  look  to  the  wants  of  the  family,  but  to  the  loss  they  hare 

^^istelned  by  the  other's  death;  and  I  would  say,  in  the  words  of  a 

'V^rj  lewned  brother  Judge,   *take  a  reasonable    view  of  the   ease 

^jid  gi¥8  a  fair  compensation.'    I  think  you  should  fiist  consider  what 

'^woold  be  the  sum  if  there  were  no  insurances.    What  sum  should 

^*oa  say?     That  is  entirely  for  you  to  consider.    If  there  were  no 

Xamranees  what  would  be  the  amount?    Well,  then,  if  there  be  an 

Xnsurance  for  1000^  by  some  Company  that  insured  him  against  accidents 

\^j  railways,  and  they  being  entitled  to  receiye  1000/.  upon  that  policy, 

it  is  quite  dear  that  there  ought  to  be  a  deduction  from  the  aggregate 

amount  in  respect  of  that  1000/.    Then  with  regard  to  the  policies  upon 

liis  life  independently  of  accident,  if  you  allow  any  deduction  (and  I 

'think  you  will  probably  consider  that  some  deduction  ought  to  be  allowed) 

xt  wiU  only  be  in  respect,  I  should  think,  of  the  premiums  that  would  be 

jMod  by  the  fiunily,  or  which  would  haye  been  paid  by  himself  if  this 

^ual  aoddent  had  not  happened.    I  leaye  that,  howeyer,  entirely  in  your 

liands.    Yon  will  first  make  a  calculation  and  say  what  you  think  would 

l>e  a  reasonable  sum  that  ought  to  be  allowed  as  a  compensation  for  the 

-pecuniaiy  loss  his  £unily  would  sustain  had  there  been  no  insurance. 

You  win  then  deduct  firom  that  the  1000/.  insured  against  accidents,  and 

then  any  reasonable  sum  that  you  think  should  be  further  deducted  in 

respect  of  the  life  insurances.    You  will  then  haye  the  balance  which 

is  to  be  distributed  among  the  family;  and  then  it  will  be  your  duty  to 

2  D  2 


1868. 


Ptm 

V. 

Grbat 

KOBTBB&S 

Railway 
Compimy, 


y.  The  Midland  Railway  Company  (a),  the  Coui 
p.  110^  the  action  given  by  this  statute  is  not  t1 
tinuance  of  an  old  cause  of  action  in  the  deceasi 
will  be  evident  that  this  Act  does  not  transfer  thi 
of  action  to  his  representative^  but  gives  to  the 
sentative  a  totally  new  right  of  action^  on  diflTerei 
ciples.''  Besides  the  statitite  does  not  give  thii 
for  the  benefit  of  the  relatives  of  the  deceased  gei 
but  only  of  those  within  certain  specified  degrees, 
sect.  2  enacts^  that  "  the  jury  may  give  such  dam 
they  may  think  proportioned  to  the  injury  resultin 
such  death  to  the  parties  respectively  for  whom  c 
tchose  benefit  such  action  shall  be  brought" 

Secondly.  As  to  what  is  a  sufficient  pecuniary  h 
to  bring  a  case  within  this  statute.  In  an  action 
although  damages  cannot  be  given  by  way  of  sol 
legal  liability  alone  is  not  the  test  of  injury  in  r 

allot  it  am(Mig  the  different  members  of  the  familj  according 
judgment. 

.  *•  A  juror. — I  wish  to  ask  your  Lordship  one  question  which, 
bean  upon  the  point;  it  is  how  long  these  life  insurances  h 
effected,  and  what  the  present  yalue  of  them  is^  because  if  tl 
effected  a  number  of  years  ago,  it  is  yeiy  probable  that  the  < 
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of  which  they  may  be    recovered.     The  reasonable 

expectation  of  pecuniary  advantage  by  the  surviving 

relatives  may  be  taken  into  account  by  the  jury,  and 

damages  may  be  given  in  respect  of  that  expectation 

being  disappointed,  and  the  probable  pecuniary  loss 

thereby  occasioned;    Franklin  v.   The   South  Eastern 

Railway    Company  (a),  Dalton  v.   The   South   Eastern 

Haiboay  Company  {b),  Blake  v.  The  Midland  Railway 

Company  (c). 

Thirdly.  The  damage  here  was  sufficiently  proximate, 

ibr  in  consequence  of  the  death  of  the  deceased  his 

widow  and  children  lost  the  home  and  comforts  they 

wrould  otherwise  have  had,  and  the  latter  lost  chances  of 

advancement  in  life.    With  respect  to  the  argument 

baaed  on  the  re-settlement  of  his  estate  by  the  deceased, 

t:lie  defendants  have  had  the  benefit  of  it  by  the  reduc- 

tiion  of  the  damages  in  the  Court  below.     ^Erle  C.  J. 

^^o  question  relative  to  the  amount  of  damages  is  before 

^is.] 


1863. 
Pym 

T. 

Great 

korthbrh 

HaUway 

Company. 


Hawkins,  in  reply. — In  the  cases  relied  on  by  the 
other  side  the  deceased  was  earning  his  income  from  day 
'to  day. 


Eble  C.  J.     The  judgment  of  the  Court  below  must 
V^e  affirmed. 

The  question  raised  by  this  appeal  is  whether,  under 

%he  circumstances   set   forth  in  the  case,  there  was 

evidence  which  the  Judge  was  bound  to  leave  to  the 

jury  in  support  of  the  cause  of  action  declared  on.     The 

Coart   below  affirmed  the  ruling  of  the  Lord   Chief 

(a)  3  H,  4  N.  21 1.  (h)  4  C.  B,  N,  S.  296. 

(r)  18  Q.  B.  93. 
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1863.       Justice  at  Nisi  prius  on  this  poiot,  and  we  think  they 
Ptm        were  right. 

Grsat  ^®  principle  which  governs  these  cases  appears  to 

"^RaUwa*"  ns  to  be,  to  consider  whether  there  was  evidence  of  a 
Company,  reasonable  probability  of  peconiary  benefit  to  the  parties 
if  the  death  of  the  deceased  had  not  occurred;  and  was 
it  lost  by  reason  of  that  death,  caused  by  the  wrongful 
act,  neglect,  or  defaidt  of  the  defendants?  K  this  were 
so,  then  there  is  a  case  which  the  Judge  must  leave  to 
the  jury. 

The  plain  facts  of  the  present  case  shortly  stated  are 
these.  The  deceased  had  a  large  income,  arising  firom 
property  so  settled  that  20,000£  was  to  go  to  his 
younger  children  in  case  of  his  death,  and  the  rest 
to  his  eldest  son.  The  death  has  come,  and  the 
residt  is  that  that  sum  has  gone  in  the  manner 
pointed  out,  and  the  rest  to  the  person  entitled.  I 
take  it  to  be  in  evidence  that  at  the  time  of  his 
death  the  deceased  was  living  with  his  family  in  the 
ordinary  manner,  bringing  up  his  children  in  the' 
position  in  society  which  that  income  woidd  command. 
The  jury  were  bound  to  give  damages  for  the  depri- 
vation of  these  advantages,  because  the  reasonable 
probability  of  pecuniary  benefit  from  them  had  been 
taken  away  by  the  death  of  the  deceased.  The  statute, 
as  appears  to  me,  gives  to  the  personal  representative 
a  cause  of  action  beyond  that  which  the  deceased  would 
have  if  he  had  survived,  and  based  on  a  different  prin- 
ciple.  This  was  decided  in  the  cases  that  have  been 
referred  to,  Franklin  v.  The  South  Eastern  Railway 
Company  (a),  in  the  Exchequer,   and  DaUon  v.    The 

(a)  3  H^fN.  211. 
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South  Stutem  Railway  Company  {a\  in  the  Common  1863. 

Tleaa.    They  further  establish  that  the  reasonable  pro-  ^f^ 

liability  of  pecuniary  benefit  to  individuals  if  the  life  of  q  J;^^ 

the  deceased  had  continued  is  an  item  which  the  jury  Northbbh 

•^     •'         Railway 

may  take  into  consideration  wheti  estimating  the  damage  Company. 
occasioned  to  them  by  his  death.  In  those  cases^  it  is 
tme^  the  sums  in  dispute  were  small^  the  parties  being 
in  a  diiferent  podtion  in  life ;  bat  the  same  principle  is 
applicable  here,  where  the  deceased  had  a  large  income 
of  which  his  finnily  derived  the  benefit 

The  first  point  n»de  by  Mr.  Hawkins  is  therefore 
not  snstained  to  the  extent  contended  for  by  him.  The 
esse  comes  within  the  authority  of  those  to  which  I  have 
referred,  and  we  do  not  mean  to  lay  down  a  wider  pro- 
positicm  than  the  facts  before  us  require. 

On  the  second  pcnnt  also  Mr.  Hatbkins  fiuled  in  his 

ai]gafnent.     He  contended  that  the  whole  estate  of  the 

^leoeased  passed  at  his  death  to  the  class  of  relatives 

Whom  the  statute  meant  to  protect,  and  as  they  got  the 

^liole  estate  among  them,  no  loss  was  caused  to  them 

by  his  death.    The  remedy  however  given  by  the  statute 

i^  not  given  to  a  class  but  to  individuals ^  for  by  sect.  2 

*^  The  jury  may  give  such  damages  as  they  may  think 

jMToportioned  to  the  injury  resulting  from  such  death  to 

'tLhjb  parties  respectively  for  whom  and  for  whose  benefit 

^rach  action  shall  be  brought     This  requires  the  jury  to 

CdODflider  how  each  of  the  parties  is  situated,  and  how  the 

Uiterest  of  each  is  affected.    If  this  be  so,  the  younger 

€2lnldren  here  have  lost  by  the  death  of  their  father. 

The  third  ground  of  argument  taken  by  Mr.  Hawkins, 

{a)  4  C.  B,  N.  5.  296. 
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1863.       namely,  that  the  damages  are  too  remote  because  the; 

P^      •  arise  from  the  way  in  which  the  deceased  re-settled  hi 

Great       property,  likewise  fails.      The   answer  to  his  secoiK 

^rSw™    argument  is  also  an  answer  to  this. 

.Company.  J  must  now  draw  attention  to  the  way  in  whicli 

according  to  the  case  that  has  been  sent  up  to  us,  th 

question  was  put  to  the  jury  at  the  trial.     Our  judg 

ment  sanctions  the  principle  I  have  laid  down,  that  th< 

right  to  damages. is  based  on  the  reasonable  expecta 

tion  of  pecuniary  advantage  from  the  continuance  o 

the  life  of  the  deceased,  but  I  notice  the  other  circum 

stances  lest  we  might  be  taken  to  affirm  more  than  w( 

do.     It  seems  to  me  that  the  statement  of  the  rule 

laid  down  by  the  Court  below  in  the  case  differs  from 

the  printed  report, — in  the   case  the  damage  is  more 

specially  limited  to  compensation  for  pecuniary  benefit. 

According  to  the  case  sent  to  us  the  Lord  Chief  Justice 

told  the  jury,  "  If,  after  making  allowance  for  what  the 

deceased  would  naturally  have  expended  on  himself,  they 

thought  that  a  portion  of  his  income,  beyond  the  1800/1 

a  year  to  which  his  widow  and  eight  younger  children 

became  entitled  at  his  death,  would  have  been  from  time 

to  time  set  aside  by  him  for  the  benefit  of  his  family,  or 

appropriated  to  their  education  and  advancement  in  life, 

and  would  thus  have  secured  to  them  advantages  which 

by  his  death  they  had  lost,  that  would  constitute  such 

pecuniary  loss  and  damage  as,  coupled  with  the  death 

of  the  deceased  having  been  caused  by  the  negligence  of 

the  defendants,  would  enable  them  to  find  a  verdict  for 

the  plaintiff." 

If  I  were  called  on  to  take  each  of  the  items  of  damage 
relied  on  here,  and  affirm  that  every  one  of  them  could 
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be  sustained,  I  should  like  more  time  for  consideration.        1863. 
But  if  any  one  can  be  sustained,  it  will  be  sufficient  to         p^ 

uphold  our  decision.  Gb^iat 

Northern 
Bailway 

ToLLOCK  C.  B.  had  left  the  Court  Company. 

Williams   and   Willes   JJ.,  and   Bramwell  and 
C7:^KANNBLL  BB.  concurrcd. 

Judgment  affirmed. 


RiST  against  Faux.  J^'^lT^h 

Xn  in  action  for  debanching  and  carnally  knowing  the  daughter  and  Debauching 
■er-vint  of  the  plaintiff,  whereby  he  was  depriTed  of  her  services,  the   daughter, 
P^^Btiffgave  in  eridence  that  the  daughter  Uved  with  him  as  a  member  Proof  of  aer» 
of  bis  fRumily,  and  was  always  at  home  at  his  house  doing  the  work  of  vice. 
u^  house,  assisting  in  his  domestic  affairs,  and  attending  on  his  wife   Divided  «er- 
'I'no  was  in  ill  health,  from  shortly  after  six  o'clock  in  the  evening  of  one   vice, 
r^y  oatil  seven  o'dcick  in  the  morning  of  the  next  day,  and  that  she 
ll^  in  his  house ;  that  during  the  same  time  she  was  in  the  service  of 
J .  ®  defendant,  hired  as  a  labourer  in  husbandry  to  do  out  door  work  on 
y^  farm,  at  the  wages  of  bs,  per  week,  during  Ine  usual  hours  of  labour 
^f  such  persons,  wiat  is  to  say,  from  seven  in  the  morning  until  six 
0  cioclt  in  the  evening  during  the  months  of  April,  Mat/,  JunCj  July, 
^u^t  and  Septemher,  and  fi^m  eight  o'clock  in  the  morning  to  dusk 
uiing  the  other  months  of  the  year :  held  that  there  was,  in  point  of 
*»  sufficient  evidence  to  warrant  the  jury  in  finding  that  the  daughter 
^  ^e  servant  of  the  plaintiff 

J^IIIS  case  came  before  the  Court  on  a  bill  of  excep- 
tions. 
^^e  declaration  alleged  that  the  defendant  debauched 
^d   carnally  knew  Jane  Rist,  then  being  the  daughter 
*^^  servant  of  the  plaintiff^  whereby  she  became  preg- 
^^t  and  sick  with  child^  and  the  plaintiff  was  deprived 
5iiid  lost  her  services  for  a  long  space  of  time,  and 


not  the  seryant  of  the  plaintiff 

Issue  on  both  pleas. 

On  the  trials  before  Wightman  3.,  at  the  S 
Assizes  for  Huntingdon  in  1862^  a  verdict  was  foi 
the  plaintiff. 

The  bill  of  exceptions^  after  setting  out  the  pi 
&c.  and  the  evidence  on  the  first  issue^  pre 
thus: — 

And,  to  maintain  the  issue  secondly  above 
the  plaiatiff  gave  in  evidence  Sec.  that  the  sai 
Rist^  before  and  in  and  after  the  month  of  Fe^ 
1861^  and  thence  during  the  time  of  her  pr^ 
and  down  to  a  short  time  before  she  was  so  dc 
of  a  child  as  aforesaid^  lived  with  the  plaintiiif 
member  of  his  family^  and  was  always  at  he 
his  house  doing  the  work  of  the  house,  assisting 
domestic  affairs^  and  attending  on  his  wife  who 
ill  healthy  from  shortly  after  6  o'clock  in  the  eve 
one  day  until  7  o'clock  in  the  morning  of  the  ne: 
that  during  all  that  time  she  slept  in  the  house 
plaintiff;  and  that^  from  the  said  month  of  jF< 
down  to  the  month  of  November  in  the  same  yc 
said  Jane  Rist  was  in  the  service  of  the  defendar 
as  a  labourer  in  husbandry  to  do  out  door  work 
farm,  at  the  wages  of  hs.  per  week  during  the  usiu 
of  labour  for  such  persons,  that  is  to  say,  firom  7 
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in  the  monnng  until  6  o'clock  in  the  evening  during  the        18G8. 
montJia  <rf  April,  May,  June,  July,  August  and  Sepiem-         Rig, 
her,  and  from  8  o'clock  in  the  morning  to  dusk  during       yluz. 
the  other  months  of  the  said  period. 

Vviiereapon  the  Justice  directed  the  jury  that  there 
▼My  in  point  of  law,  suflSdent  evidence  of  service 
to  warrant  them  in  finding  a  verdict  for  the  plaintiff 
upon  that  part  of  the  case,  that  is  to  say,  upon  the 
i»«ue  secondly  above  joined;  whereupon  the  counsel 
for  tbe  defendant  interposed,  and  requested  the  Justice 
to  inform  the  jury  that  there  was  not  in  point  of 
^^  suflBcient  evidence  of  service  to  warrant  the  jury  in 
&>^d]Bg  a  verdict  for  the  jdaintiff  upon  that  part  of  the 
^^Me,  that  is  to  say,  upon  the  issue  secondly  above 
joined ;  bat  the  Justice  refused  so  to  inform  the  jury, 
^^  left  to  their  omsideration  the  question  whether 
^be  8gid  Jan€  Bigi  was  the  servant  of  the  plaintiff  as 
^'l^ged.  And  thereupon  the  jury  gave  their  verdict 
^^  the  plaintiff  upon  the  issues  above  joined. 

^Vliereupon  the  counsel  for  the  defendant  &c.,  made 
■^©i^  exception,  &a 


1^  case  was  argued  before  Pollock  C.  6.,  Williams, 
^X.LKs  an 
^^^  BB. 


^^  ^X.LS8  and  Keatino  JJ.,  and  Bkamwell  and  Chan- 


^iSCeame,  for  the  defendant. — Here  was  no  sufficient  evi- 

^^ce  that  the  {daintiff 's  daughter  was  his  servant.     In 

^^^^<nMpi0fi  V.  Ross  (a),  BramweU  B.  says,  p.  18,  ^'  It  is 

^^^^  impossible  that  one  servant  should  have  two  masters : 

^^     might  serve  cme  by  day  and  one  by  night."    The 

it  case  raises  the  question  there  suggested ;    for 

(a)  6  itt  #  N.  16. 


the  earliest  time  hitherto^  not  upon  tlie  seductioii 
which  is  the  wrongful  aqt  of  the  defendant,  but  u] 
loss  of  service  of  the  daughter,  in  which  service 
supposed  to  have  a  l^al  right  or  interest''  Th« 
of  the  declaration  and  the  language  of  PaUewn 
Davies  v.  Williams  (h),  shew  that  the  service  mui 
at  the  time  of  the  wrong  done.  ^Pollock  C.  ] 
need  not  at  that  particular  hour  or  moment. 
well  B.  Suppose  the  girl  had  bee;a  debauched  hj 
party^  could  neither  her  father  nor  the  defendai 
sued  him  ?]  They  would  be  bound  to  sue  jointl 
it  would  be  a  good  plea  to  say  that  the  act  was  d 
the  permission  of  either.  Here,  one  of  the  two  o 
of  a  female  servant  has  injured  himself  by  deba 
his  own  servant,  since  for  all  that  appears  this  ma 
been  done  at  some  period  of  the  day  during  whi 
was  bound  to  serve  him,  and  not  during  that  wh* 
was  bound  to  serve  her  £Either.  [^BramweU  B.  A 
ing  to  that  argument,  if  the  daughter  of  the  p 
in  this  case  had  made  a  bargain  with  the  def 
to  give  her  a  holiday  once  a  month,  and  he  » 
her  on  one  of  those  holidays,  he  would  not  be  li 
her  father.]  She  would  still  be  his  servant,  for  tib 
day  is  part  of  the  service.  [Pollock  C.  B.  Agric 
labour  is  not  performed  on  a  Sunday;  now  the  de 

{a)  7  AT.  #  G.  1033.  (A)  10  Q,  B.  725. 
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ing  may  have  taken  place  on  a  Sunday,  during  which  time        1863. 
she  -was  the  servant  of  her  father.]  The  onus  of  shewing         kist 
matter  of  that  kind  lies  on  the  other  side.     Suppose        vaux. 
the  griri  here  had  three  masters  instead  of  two,  could 
any   one  of  them  sue  for  debauching  her  during  the 
time  of  her  actual  service  with  either  of  the  others? 
A  servant  in  husbandry  who  absents  herself  from  her 
master's  service  is  liable  to  be  sent  to  prison,  and  it 
^ould  be  no  answer  to  say  that  she  absented  herself 
by  leave  of  her  fiEither ;  who  would  perhaps  be  liable  for 
enticing  her  away.     Suppose  any  other  wrong  done  to 
the  girl  during  the  hours  of  service  with  the  defendant, 
he,  and  not  her  father,  should  sue  for  it. 

O^Malley,  contra,  was  not  called  on. 

Tlic  CotTET  said  they  were  all  of  opinion  that  there 
was  sufficient  evidence  to  go  to  the  jury.  There  must 
therefore  be 

Judgment  for  the  plaintiff. 
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1868. 


Cbifps  against  Habtnoll. 

June  16th.  1.  Where  a  peraon,  at  the  reqoeet  of  another,  enters  into  a  xeoogmsuice 

of  bail  for  the  appearance  of  a  third  to  answer  a  criminal  chazge,  this 

Statute  of  ^  °^^  ^  **  special  promise  to  answer  for  the  debt,  default  or  miflcaniara 

jYoto^f  ^^  another  person"  within  the  4th  section  of  the  Statute  of  Fiaiias, 

29  Car  2  (?  3.  ^  ^^*  ^*  ^'  ^• 

^  4^     '   '   *  2.  Concessmn,  that,  in  order  to  bring  a  ease  witbin  that  sectioii,  the 

hecoonizance     ^®^*  ^^  default  must  be  towards  the  promisee. 

of  bail,  ^:  Q^**^^^  ^^  ^®  ^^'^^  ^  Green  t.  OreeeweH,  10  jI  ^  £.  458,  where^  a 

capias  having  been  issued  against  a  party,  another  entered  into  a  bail 
bond  for  him,  in  consideration  of  whicn  a  third  made  a  Terbal  inomise 
to  indemnify  him  against  the  consequenoMi,  it  was  hald  that  toe  ease 
came  within  the  above  section  ? 

A  FPEAL  from  the  decUion  of  the  Court  below  in 
favour  of  the  defendant^  reported  2  B.  jr  S.  697(a)  : 
which  was  argued  on  the  15th  June,  before  Erlx  C.  J., 
Pollock  C  B.^  Williams  and  Willes  JJ.,  and  Braji— 
WELL  and  Channell  BB« 


H.  James,  for  the  plaintiff.— The  question  turns 
the  4th  section  of  the  Statute  of  Frauds,  29  Car.  2 
c.  8.,  which  enacts  that  ''No  action  shall  be  brough' 
whereby  to  chaise  the  defendant  upon  any  special  proi 
to  answer  for  the    debt,   default  or  miscarriages 
another  person ;  unless  the  agreement  upon  which 
action  shall  be  brought,  or  some  memorandum  or  n( 
thereof,  shall  be  in  writing,  Ibd  signed  by  the  party 
be  charged  therewith,  or  some  other  person  thereuni 
by  him  lawfully  authorized/'     Here  the  defendant 
sued  for  a  default  made  by  his  daughter,  for  wh( 
appearance  to  answer  a  criminal  charge  the  plainti^ 
at  his  request,  had  become  baiL    The  Ck>urt  bel< 

{a)  The  rule  nisi  in  this  case  was  obtained  in  THnity  Term,  1 
not  in  Easter  Term,  1861,  as  stated  in  the  report 
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decided  against    the  plaintiff^   considering  themselves        1863. 

bound  by  the  authority  of  Green  v.  Cresswell  (a),  where,       cbipps 

a  capias  haying  been  issued  against  a  party,  the  plaintiff     haetholl. 

entered  into  a  bail  bond  for  him,  in  consideration  of 
irhich  the  defendant  made  a  verbal  promise  to  indem- 
nify the  plaintiff  against  the  consequences.     The  bail 
ix>nd  having  become  forfeited,  the  Court  held  that  the 
defendant  was  not  liable,  as  the  case  came  within  the 
^bove  section.    But  that  decision  cannot  be  supported. 
Xti  order  to  bring  a  case  within  that  section  the  debt  or 
defiaiilt  must  be  towards  the  promisee ;  Eastwood  y.  Ken' 
S^on  {p\  Bargreaves  v.  Parsons  (c),  Brittain  v.  Lhyd  {d), 
JFiizgerald  v.  Dressier  (e),  Batson  v.  King  (/),  Reader 
^v.  Kmgham  (g) ;  which  was  not  the  case  here.    According 
-f^o  8ome  old  authorities,  where  persons  become  bound  for 
^uiother,  they  are  entitled  to  arrest  him  if  necessary  to 
^lecnre  his  appearance;  Hawkins  P.  C,  Book  2,  c.  15, 
^  3;  Cake  an  Bail  Sf  Mainprize,  ch.  8 ;   but  that  can- 
xiot  Mpplj  here ;  for  the  request  to  bail  was  between  the 
X^laintiff  and  defendant,  and  it  does  not  appear  that  the 
^arty  bailed  ever  knew  of  it. 

Archibald,  contr^ — This  case  comes  within  the  sec- 
^on  in  question.  It  may  be  conceded  that,  in  order 
"to  faring  a  case  within  it,  the  debt  or  default  must 
\}e  towards  the  promisee.  Here  the  promise  of  the 
defendant  was  to  keep  the  plaintiff  harmless  in  the 
event  of  a  third  person  failing  to  appear  in  a  Court 
of  justice,  to  take  her  trial  for  a  misdemeanor.    The 

(a)  10  A.iR^3.  (b)  n  A.  i  E,  ^38, 

(e)  13  3f.  #  W.  661.  670.  (d)  14  M.  f  W.  762. 773. 

(«)  7  a  B.  N,  8,  374.  385.  (/)  4  ZT.  #  N.  739.  740. 

iff)  13  C.  B.  N.  S.  344.  353. 
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1863.  Court  will  take  judicial  notice  of  the  nature  oi 
Cbxpps  recognizance  of  bail,  the  form  of  which  may  be  s 
Habtkoll.  i^  Arch.  Cr.  PL  75,  15th  ed.  (a).  The  person  bailed 
necessarily  a  party  to  it,  and  the  surety  is  invei 
with  extensive  powers  to  secure  the  appearance 
the  principals.  In  Peiersdotff  on  Bail,  p.  514:  "II 
essential  to  the  security  of  the  bail  that  the  prind 
should  be  compelled  to  appear  at  the  time  and  pi 
specified  in  the  recognizance.  To  enable  the  1 
to  effectuate  this  purpose,  they  are  invested  with 
same  unrestricted  authority  over  the  person  of 
defendant,  as  we  have  already  seen  is  conferred  u] 
them  in  civil  cases.  Indeed,  in  criminal  proceedii 
the  power  possessed  by  the  bail,  in  obliging  the  accu 
to  fulfil  the  terms  of  the  recognizance,  should  be  e 
more  unlimited,  as  by  not  rendering  him  they  not  o 
forfeit  to  the  public  the  penalties  imposed  by  law, 
perhaps  create,  in  crimes  of  a  flagrant  nature,  an  impo 
bility  of  the  ends  of  justice  being  accomplished.  He 
they  may  seize  his  person  at  any  time  (as  on  a  Sundi 
or  at  any  place,  to  carry  him  to  a  justice  to  find  i 
sureties,  or  be  committed  in  their  discharge,  and  in  t 
rendering  the  principal  they  may  command  the  co-o{ 
ation  of  the  sheriff,  and  any  of  his  officers."  [Erie  C 
Is  there  any  instance  of  an  action  by  bail  in  a  crimi 
case  against  the  principal  who  has  absconded  ?]  Si 
actions  are  improbable ;  for  the  criminal  is  not  lil 
to  re-appear;  and  if  he  did,  the  recognizance  wc 
scarcely  ever  be  enforced.  The  doctrine  in  Greei 
Cresswell  [b)  applies  to  criminal  as  well  as  to  civil  ca 
In  Jones  v.  Orchard  (c),  A.  entered  into  a  recogniza 

{a)  ThiB  form  is  taken  from  stat.  11  &  12  Vict.  c.  42.  Schedule,  S 
{h)  10  A.  4'  E.  453.  (c)  10  C.  B,  61 


V. 

Habtmolt. 
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of  T)ail  for  B.,  on  the  removal  by  certiorari  of  an  indict-        1863. 
itt^nt  for  conspiracy  from  the  Central  Criminal  Court       cbippT 
to   the  Queen's  Bench.   B.  was  convicted,  and  the  recog- 
nizance was  estreated  for  non-payment  of  the  prosecutor's 
costs;  and  it  was  held  that  A.  might  maintain  an  action 
^Sainst  B.  as  upon  an  implied  indemnity.     [He  also 
cited  Kirk  ham  v.  Marter  (a).]     In  Fitzgerald  v.   DresS" 
^  (i)  the  defendant  had  a  property  in  certain  goods, 
•object  to  a  lien  of  the  plaintiff,  the  giving  up  which 
^^  the  consideration  for  the  defendant's  promise  to 
P^y  the  contract  price  for  those  goods ;  and  Hargreaves 
^*  Ptmoru  {c)  was  the  case  of  an  original  promise  by 
the  defendant 

H,  James,  in  reply. — The  duty  of  the  bail  does  not 
•rise  out  of  the  miscarriage  of  justice  by  the  escape  of 
the  criminal;  for  they  may  take  and  surrender  him 
before  any  de&ult  made.  Highmore  on  Bail,  p.  204, 
speaking  with  reference  to  bail  in  criminal  cases, 
^'^  observing  that  it  had  been  said  that  if  the  bail 
^^i^  compelled  to  pay  the  penalty,  in  consequence 
^^  the.  recognizance  becoming  forfeited,  they  could 
^^t  siostain  an  action  against  the  party  for  money  paid 
^    his  use;   adds,   that   "this   opinion   would   appear 

^    te   unfounded,   as    it    is    now    fully  settled,   that 

^*^^ire  a  person  is  bail  for  another,  he  is  entitled  to 
^^^^^^ver  all  the  expences  he  has  incurred,  incidental  to 

*^^'t.  situation."  [Williams  J.  Does  he  give  any  au- 
^^"^ty  for  that?]     No.     But  the  passage  is  repeated 

j^'^Ji  approval  in  Petersdorff  on  Bail,  pp.  516—17,  who 
^-^is  as  authority  for  it  Fisher  v.  Fallows  (d);  where  it  was 

(a)  2B,4A,  613.  (*)  7  C.  J?.  M  8.  374. 

{c)  13  M.  #  W,  561.  (d)  5  Ettp.  171. 

XOL.    LV.  2    E  B.    &    S. 
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1863.  lield  that^  if  a  person  becomes  bail  above  for  another^ 
Cripps  ^®  ^®  entitled  to  recover  all  the  expences  Le  has  been 
Habtmoll.  P^^  ^  ^y  reason  of  it,  and  may  therefore  recover  his 
expences  of  sending  after  the  principal  to  take  him,  in 
order  to  render  him ;  but  not  the  expences  of  a  suit 
improperly  defended.  That  however  was  a  case  of  bail 
in  a  civil  proceeding.  The  primary  duty  of  the  bail  in 
criminal  proceedings  is  to  the  Crown.  In  FoxaU  v. 
Bamett  (a),  where,  in  an  action  against  a  coroner  for 
causing  the  plaintiff  to  be  taken  into  custody  and  im- 
prisoned, it  appeared  that  having  been  arrested  by  the 
coroner's  warrant  for  manslaughter,  he  was  admitted  to 
bail  with  sureties,  and  afterwards,  on  his  application  to 
the  Queen's  Bench,  the  inquisition  was  quashed ;  and 
it  was  held  that  he  was  entitled  to  recover,  as  part 
of  the  special  damage,  his  costs  of  setting  aside  the 
inquisition. 

•    Cur.  adv.  tmli. 

The  judgment  of  the  Court  (i)  was  now  delivered  by 

Pollock  C.  B.  I  am  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  reversed ;  and  I  believe 
I  may  say  that  that  is  the  opinion  of  every  member  of 
this  Court,  including  my  brother  Bramwett^  who  has 
gone  to  Chambers. 

The  Court  below  held  that  they  were  bound  by  the 
decision  in  Green  v.  Cresswell  (c\  and  that,  in  order  to 
bring  a  case  within  the  4th  section  of  the  Statute  of 
Frauds,  29  Car.  2.  c.  3.,  the  debt  or  default  in  respect 

(a)  2K^B,  928. 

(h)  This  judgment  is  given  ex  relatione. 

(c)  10  A.  4^  E.ib3. 
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of  which  the  promise  is  made  must  be  towards  the        1863. 
promisee.  ckipps 

But  there  is  a  great  distinction  between  that  case  and     habtsoll 
the  present.     Here  the  bail  was  given  in  a  criminal  pro- 
ceeding ;  and,  where  bail  is  given  in  such  a  proceeding, 
there  is  no  contract  on  the  part  of  the  person  bailed  to 
indemnify  the  person  who  became  bail  for  him.     There 
is  no  debt,  and  with  respect  to  the  person  who  bails 
there  is  hardly  a  duty ;  and  it  may  very  well  be  that  the 
promise  to  indemnify  the  bail  in  a  criminal  matter 
should  be  considered  purely  as  an  indemnity,  which  it 
has  been  decided  to  be.     Now  it  has  been  laid  down, 
that   a  mere  promise  of  indemnity  is  not  within  the 
Statute  of  Frauds,  and  there  are  many  cases  which 
^^^ould  exemplify  the  correctness  of  that  decision.     On 
t,he  other  hand,  an  undertaking  to  answer  for  the  debt  or 
default  of  another  is  within  the  Statute  of  Frauds,  and 
txo  doubt  some  cases  might  be  put  where  it  is  both  the 
one  and  the  other,  that  is  to  say  where  the  promise  to 
^oiswer  for  the  debt  or  default  of  another  would  involve 
"^hat  might,  very  properly  and  legally,  be  called  an 
indemnity.  Where  that  is  the  case  (which  it  is  not  here), 
iu  all  probability  the  undertaking  would  be  considered 
^8  within  the  Statute  of  Frauds  if  it  were  to  answer  for 
^he  debt  or  default  of  another,  notwithstanding  it  might 
^dso  be  an  indemnity.     This  view  of  the  subject  creates, 
H  think,  a  broad  distinction  between  the  present  case  and 
Creen  v.  Cressw€U{a),  which  we  are  not  called  upon 
either  to  overrule  or  to  say  that  we  .entirely  support. 

Upon  these  grounds  we  are  of  opinion  that  the  judg- 
ment below  must  be  reversed,  and  judgment  given  for 
the  plaintiff. 

2  E  2 
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1863.  Williams  J.     I  ought  to  remark,  that  I  do  not  deem 

Cripps        it  at  all  necessary  for  us  to  say  whether  the  case  of 
Habtkoll.     Green  v.  Cresswell{a)  is  good  law  or  not,  but  I  think 
here  is  a  distinction  between  the  recognizance  of  bail 
in  a  civil  suit  and  the  recognizance  given  for  the  appear- 
ance of  a  defendant  in  a  criminal  proceeding.   Whether, 
in  a  case  where  the  plaintiff  becomes  bail  for  a  stranger 
in  a  civil  suit,  there  is  a  duty,  as  between  the  defendant 
in  the  action  and  the  surety,  that  he  will  render  or 
pay  the  debt,  so  as  to  reconcile  the  case  of  Green  v. 
Cresswell  (a)  with  the  doctrine  that  the  statute  applies 
only  to  promises  made  to  a  person  for  whom  another 
is  answerable,  I  think  that  where  bail  is  given  in  a 
criminal  suit  there  is  certainly  no  debt  or  duty  which 
can  be  considered  as  due  to  the  surety  from  the  party 
on  whose  behalf  the  recognizance  is  given.     The  statute 
therefore  cannot  be  held  to  apply  to  such  a  case  with- 
out overruling  the  doctrine  to  which  I  have  alluded; 
which  was  not  disputed  in  argument  before  us,  and  is 
established  by  the  cases  of  Eastwood  v.  Kenyan  (b)  and 
Hargreaves^y.  Parsons  (c).     In   Thomas  v.  Cook  (d)  it 
may  be  observed  that,  although  Bayley  J.  puts  the  case 
upon  the  ground  that  the  4th  section  of  the  Statute  of 
Frauds,  29  Car,  2.  c.  3.  does  not  apply  to  a  promise  to 
indemnify,  Parke  J.,  now  Lord  Wensleydale^  the  only 
other  Judge  in  that  case,  certainly  does  not  put  it  at  all 
upon  that  ground. 

Judgment  reversed. 

(fl)  10  A.  #  E,  4/>3.  (h)  11  A.  4-  K  438. 

(c)  13  M.  4'  W.  561.  (d)  SB,4  a  728. 
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1863. 


SiKES  against  Wild  and  others. 


Saturday^ 
June  13th. 


H««l   estate  had  been  devised  to  the  defendant  in  trust  to  sell,  who    Abortive  sale 
put  a  part  of  it  up  for  sale,  which  the  plaintiff  agreed  to  buy,  and  was    of  real  estate, 
accepted  as  the  purchaser.    The  defendant  was  aware  that  he  could  not    Title. 
make  &  title  firee  &om  incumbrance,  as  by  a  marriage  settlement  the  land    Damages. 
J^*»  vested  in  trustees  to  secure  an  annuity  to  the  widow  of  the  devisor, 
but  He  had  obtained  firom  her  a  parol  promise  that  in  the  event  of  the 
*fle  BHe  would  transfer  her  security  to  another  property.    After  the  sale 
the  widow  refused  to  assent  to  this,  and  the  barcain  went  off  in  conse- 
quence.   In  an  action  by  the  plaintiff  against  the  defendant  for  not  com- 
P^®^*Qg  the  bargain,  the  jury  found  that  the  defendant  bonA  fide  believed 
™t  He  would  be  able  to  make  to  the  purchaser  a  good  title  free  from 
uxcQ]it1)r^Q(»0^  and  that  he  had  reasonable  grounds  for  so  believing: 
-,  ^*   Held,  by  the  Exchequer  Chamber ;  consisting  of  Erie  C.  J.,  Pollock 
^  B..    Williams  and  WillesZZ.,  and  Bramve/l  and  Channell  BB.;  that 
~*  pUuntLfl^  although  entitled  to  recover  his  deposit  and  the  expencea 
o*  investigating  the  title,  was  not  entitled  to  recover  damages  for  the  loss 
^^'^  baigain :  affirming  the  judgment  of  the  Queen's  Bench ;  consisting 
^  ^*^Atman  and  Blackburn  JJ.,  dissentiente  Cockbum  C.  J. 
^^  Ooncessum,  on  the  authority  oi  Pounsett  v.  Fuller,  17  C.  B.  660, 
r°|J**li.e  expences  attendant  on  an  attempt  which  was  made,  after  the 
^'K'^ixi  was  0%  to  enter  into  a  fresh  arrangement  could  not  be  recovered. 

J^  Ills  was  an  appeal  from  the  decision  of  the  Court 

below  in  favour  of  the  defendant ;  reported  1  £.  jr 

'  S87 :  which  was  heard  before  Erle  C.  J.,  Pollock 

^.,  Williams  and  Willes  J  J.,  and  B&amwell  and 

*^^^NN£LL  BB. 


^ttsh  {Field  with  him),  for  the  plaintiff.— The  case  of 
^^9-eau  V.  Thomhillia)  decides  that,  where  a  bargain 
^^^  ^  sale  of  real  estate  goes  off,  no  damages  can  be 
^^Tered  by  the  intended  purchaser  for  the  loss  of  the 
^^'^ain.  But  no  sound  reason  can  be  given  for  that 
^^i^ion,  which  is  an  anomaly  in  itself,  seeing  that  a 
*^^rent  rule  holds  in  the  sale  of  personalty.  But,  were 
^^    even   otherwise,    the  present  case   comes  within 

{a)  2  W.  Bl.  1078. 
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1863.  ^^^  ™ore  recent  one  of  Hopkins  v.  Grazebrook  (a), 
^^^  which  establishes  that  the  rule  in  Flureau  v.  ThomhUl  (6) 
Wild  ^^^®  ^^^  *^PP^y  where  the  vendor  knew  that  he  had  no 
right  to  convey  the  estate^  an^  seems  recognised  in 
Pounsett  V.  Fuller  (c).  [Pollock  C.  B.  Hopkins  v. 
Grazebrook  (a)  was  rather  a  surprise  to  the  profession^ 
and  I  would  rather  overrule  it  than  break  in  on  Flureau 
V.  ThomhUl  (^).]  The  vendor  is  bound  to  give  the  pur- 
chaser all  the  information  in  his  power  relative  to  the 
state  of  the  property^  and  therefore  ought  not  to  conceal 
the  fact  that  there  are  incumbrances  which  prevent  his 
making  a  complete  title.  If  the  defect  in  the  title  here 
had  been  stated  to  the  purchaser^  it  is  probable  that  he 
would  not  have  agreed  '  to  buy  the  land^  although 
another  purchaser  might  not  care  about  that  defect. 
[Erie  C.  J.  Are  you  bound  to  advertise  to  all  persons 
that  there  is  a  defect  in  your  title^  which  may  neverthe- 
less  be  a  perfectly  safe  one?  Pollock  C,  B.  The  question^ 
ought  to  be^  was  there  mala  fides  on  the  part  of  the= 
vendor?]  It  is  not  necessary  to  go  so  far: — misrepre — 
sentation  or  concealment  is  enough.  [He  abandoned^ 
the  second  point.] 

Macaulay  {Wills  with  him),  for  the  defendants,  wa9^ 
not  called  on. 

Erle  C.  J.  The  first  question  is,  whether,  whei^ 
the  contract  to  purchase  an  estate  is  not  perfected  oib. 
the  part  of  the  vendor  in  consequence  of  a  defect  o^ 
title,  the  purchaser  can  recover  damages  for  the  loss  o'€ 
the  bargain.  The  defendant  is  willing  to  pay  back  the? 
deposit  and  all  costs  of  investigating  the  title ;  but  tho  - 

{a)  (SB.fC.  31.  (b)  2  W.  Bl,  1078. 

{c)  17  C.  B.  660. 


V. 

Wild. 
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plaintiff  Bays  the  bargain  was  worth  more  to  him.  The  18G3. 
question  comes  to  this,  can  damages  be  recovered  for  sikZ 
the  non-deliyery  of  land,  like  as  in  the  case  of  the  non- 
deliyery  of  merchandize  ? 

In  Flureau  v.  Thomhill{a)  it  was  decided  that  the 
measure  of  damage  in  the  sale  of  land  and  the  sale  of 
cIiattelB  is  different.     It  was  there  agreed  that  the 
vendor   undertakes  there  shall  be  a  good  title,  and 
tJiBt  such  was  the  understood  usage  of  conveyancers; 
ajid  if  the  title  is  defective,  whether  the  defect  were 
c^oncealed    or    known,  the    vendor  might    amend  it 
before   the  time  came  for  completion.     The  case  I 
luave  mentioned  decides  that,  if  that  was  not  done,  the 
purchaser  may  get  back  his  deposit,  but  is  not  entitled 
'C:^  recover  damages  for  the  loss  of  his  bargain:  that 
decision  is  approved  of  by  Lord  St.  Leonards  {b},  and,  as 
St  general  doctrine,  is  not  sought  to  be  impeached.    It  is 
mndeed  said  to  be  an  anomaly,  and  that  there  ought  to 
\}e  no  distinction  between  the  non-delivery  of  land  and 
'the  non-delivery  of  merchandize.     But  it  is  dear  that 
the  amount  of  damage  may  vary  indefinitely  in  the  former. 
A  small  fragment  of  land  may  be  almost  invaluable,  with 
reference  to  the  comfort  of  the  purchaser,  but  the  value 
of  chattels  may  be  replaced  by  delivery  of  their  market 
price.     We  are  not  bound  to  find  reasons  for  the  law, 
int  the  case  referred  to  does  not  lay  down  any  anomaly, 
%d  is  perfectly  reasonable. 
The  damages  here,  therefore,  must  be  assessed  accor- 
^liiig  to  the  doctrine  in  Flureau  v.  Thomhill  (a),  unless 
*lxe  case  comes  within  the  exception  in  Hopkins  v.  Graze- 
**^ooA  (c),  namely,  that  if  the  intended  vendor  knowingly 

(a)  2  W.  BL  1078. 

(6)  See  Sugd.  V,  f  P.,  11th  ed.  424  et  seq. ;  14th  ed.  358  et  seq. 

(c)  6B,fa  31. 
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1863.        withholds  from  the  intended  vendee  that  he  haa  n 
biKEs        title^  he  is  guilty  of  culpable  want  of  truths  and  is  bo 
Wild.        ^  make  the  latter  compensation  for  the  loss  of  his 
gain^  and  ought  not  to  have  the  protection  of  the  doct 
established  by  Flureau  v.  Thomhill  (a). 

If  that  principle  is  to  be  established  wheneve] 
comes  to  be  well  analyzed^  it  will  be  time  to  considc 
actual  fraud  is  necessary  to  take  away  the  protect 
It  is  sufficient  here  to  say  that  this  defendant  < 
not  fall  within  that  category.  He  offered  to 
widow,  who  had  this  charge  on  the  property,  thatj 
stead  of  her  annuity  being  charged  upon  it,  that  prop 
and  others  should  be  brought  into  one  fund  of  assets, 
of  which  she  should  be  paid.  She  assented,  alid  it  m 
reasonably  have  been  supposed  that  she  would  t 
tinue  in  that  mind  to  the  last.  She  was,  howe 
afterwards  persuaded  by  others  that  the  offered  secu 
was  not  so  good,  and  withdrew  her  consent.  Ui 
those  circumstances,  the  failmre  to  make  a  title  does 
bring  the  case  within  Hopkins  v.  Grazebrook  {b\ 

There  is  one  ulterior  question  here.  After  the  brc 
of  the  contract  had  taken  place  and  the  impossibilit 
making  a  title  was  known,  negotiations  were  continues 
the  hope  that  some  arrangement  might  be  come  to ; 
the  question  is,  can  an  action  be  supported  for  breac 
contract  in  respect  to  expences  incurred  to  effecti 
that  abortive  plan  ?  Such  damage  can  by  no  meanf 
considered  sufficiently  proximate. 

The  judgment  of  the  majority  of  the  Court  be 
must  therefore  be  affirmed. 

The  rest  of  the  Court  concurring. 

Judgment  aflSm 

(a)  2  W.  Bl.  1078.  (h)  eB.fC,  31. 
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CSITTINGS  IN  BANC  AFTEK  MICH.  TERM.] 
Gay  against  Matthews. 


\Thur8day, 

November 

27th.] 


1.  A  dedantioii  in  these  vords,  **A,  B,  by  &c.  sues  C,  D.  for  that 
^lie  defendant,  on  certain  land  in  the  occupation  of  the  plaintiff,  in  the    »    .    .  . 
-K^arish  &c^  called  &&,  took  the  goods  of  the  plaintiff,  (that  is  to  say),  six  ^.^'^ 
^rheat  ricks  &c.y  and  ui\jastly  detained  the  same  aeainst  sureties  and   J^J^^  ^' 
Y>led2e8  until  &c,  whereby  the  plaintiff  has  sustained  damages,  and  he    r\^'  j   x 
claims  £ ,"  is  a  dcclareUon  in  replevin.  Demand  of 

2.  Stat.  24  G.  2.  c,  44.  s,  6.,  which  enacts  that  no  action  shaU  be  ^^^f 
lironght  against  a  constable  acting  in  obedience  to  the  warrant  of  a  ^^f?  * 
justice  of  the  peace  till  demand  of  a  copy  of  the  warrant,  and  refusal  '^FP^^  ^^ 

thereof ;  and  stats.  2  &  3  Vici,  c.  93.  «.  8.  and  1  &  2  W.  4.  c.  41.  e.  19.,    ^!'^^^^  ^' 
-which  require  a  calendar  month's  notice  of  action  to  be  given  to  any  ^^'^^ 
constable  for  anything  done  in  the  execution  of  his  office,  do  not  apply  oXT^  %     a± 


to  actions  of  replevin.  fi     *'* 

3.  An  order  under  stat.  12  &  13  Vict,  c.  45.  b.  6.,  for  payment  of  the  f*  ?*o  -m-  a 

costs  of  appeid  made  in  a  Court  of  Quarter  Sessions,  directing  that  the  ^  ®         '^  * 

costs  be  paid  to  the  clerk  of  the  peace  instead  of  to  the  successful  party,  ^  1  o'fr- /' 

is  good:  per  Coclthum  C.  J.,   Blackburn  and  Mellw  J  J.,   dubitante  ^  ^^  ''*^'' 

WighiiHan  J. :  affirmed  in  the  Exchequer  Chamber ;  consisting  of  Erlt  , V,  1*  %o  v  * 

C.  J.,  Pollock  C.  B.,  WiUiams  and  Willes  JJ.,  and  Bramwell  and  Chan-  ^^.f  I'J  *"«?«. 

'T'HE  declaration  was  as  follows. 

Watshire  (to  wit.)    Alfred  Gay,  by  Thomas  WestaU 
his  attorney,  sues   George  Matthews,  for  ^that  the  de- 
fendant, on  certain  land  in  the  occupation  of  the  plaintiff^ 
^^    the  parish  of  Whiteparish,  in  the  county  of  Wilts, 
called  Brickworth  Farm  and  Whelpley  Farm,  took  the 
fiToods  of  the  plaintiff,  (that  is  to  say)  six  wheat  ricks, 
^^^o  barley  ricks,  two  oat  ricks,  and  one  bean  rick,  and 
^J^tly  detained  the  same  against  sureties  and  pledges 
^*il  &c.,  whereby  the  plaintiff  has  sustained  damages, 
*^^  lie  claims  100/. 
^Xeas. 

'■^irst.  Not  guilty.     On  this  nothing  turned.  ^ 

^^cond.  That  the  alleged  trespasses  were  committed 
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[1862.]      by  the  defendant  after  the  passing  of  stat  2  &  8  Vict 

GaT        ^*  93.,  and  were  committed  by  the  defendant  in  punu 

Matthews.    *^^®  ^^  ^^^^  statute,  and  that  no  notice  of  commencm{ 

this  action  was  given  to  the  defendant  one   calendai 

month  before  the  same  was  commenced,  pursuant  to  th( 

statute  in  that  behalf. 

Third.  That  at  the  General  Quarter  Sessions  of  thi 
peace  held  at  Devizes,  in  and  for  the  county  of  fFi^ 
on  Tuesday 9  the  1st  January,  in  the  24th  year  of  th 
reign  of  her  present  Majesty,  it  was  by  the  said  Court 
then  having  and  exercising  competent  jurisdiction  b 
that  behalf,  ordered  as  follows: — "  ffilts/ure,  to  wil 
Whereas  at  the  General  Quarter  Sessions  of  the  peae 
held  at  Warminster,  in  and  for  the  said  county  of  fVilL 
on  Tuesday  the  3rd  July  last,  Alfred  Gay  entered  hi 
appeal  against  a  rate  or  assessment  made  for  the  relic 
of  the  poor  of  the  parish  of  Whiteparish,  in  the  sai 
county,  dated  the  21st  May  then  last  past,  and  allowe 
the  22nd  day  of  the  same  month  of  May,  the  hearin 
and  determination  of  which  said  appeal  was  adjoume 
to  the  then  next  Session,  at  which  said  last  mentione 
Sessions  held  at  Marlborough,  in  and  for  the  said  count] 
on  Tuesday  the  16th  October  now  last  past,  on  hearin 
counsel  on  both  sides,  and  by  consent  of  the  sai 
appellant  and  respondents,  the  Court  did  further  adjour 
the  hearing  and  determination  of  the  said  appeal  unt 
the  then  next  and  now  present  Quarter  Sessions ;  an 
by  the  like  consent  did  order  that  it  be  referred  t 
Mr.  miliam  Thomas  Buckland,  of  Windsor,  in  th 
county  of  Berks,  land  surveyor,  to  survey  the  sever 
properties  in  respect  of  which  the  appellant  and  tl 
^everal  respondents  were  respectively  rated,  and  1 
report  to  the  next  and  now  present  Sessions  the  prop 
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r&^^^^ble  value  at  which  the  appellant  and  the   said      [1862.] 
resspondents  should  be  respectively  rated  according  to         '^ 
la^^'^  and  relatively  towards  each  other^  and  the  general    i^^x/hkwb 
a&^kessments  in  the  said  parish;  and  that  the  said  Court 
or    Quarter  Sessions  should  thereupon  make  such  order 
in.  -tHie  premises  as  it  should  deem  fit^  and  should  there- 
upon award  and  apportion  such  costs  and  expences  to 
eitlier  party  or  parties  respectively  as,  having  regard 
ta  the  several  grounds  of  appeal  and  such  order  so  to 
be  by  them  made  thereupon  as  aforesaid,  should  seem 
f^r  and  just.     And  whereas  the  said  William  Thomas 
B^tckland  accepted  such  reference,  and  in  pursuance  of 
such  agreement  and  order  made  such  survey  and  valu- 
ation, and  ascertained  the  proper  rateable  value  of  the 
"Gveral  properties  in  respect  of  which  the  said  appellant, 
a^d  also  the  several  respondents,  ought  to  be  respectively 
J^ted  according  to  law,  and  relatively  towards  each  other, 
to  the  best  of  his  knowledge  and  judgment,  and  reported 
^G   same  to  this  Court  upon  oath.    Now  this  Court 
^ving  heard  the  said  William  Thomas  Buckland,  and 
^^y  considered  the  said  report,  doth  approve  of  and 
infirm  the  same,  and  doth  find,  adjudge  and  determine 
that  the  said  appellant  had  no  grounds  for  appeal  against 
the  oaid  rate  or  assessment,  inasmuch  as  according  to 
^^©  ^d  report  the  proper  rateable  value  of  the  property 
^"^  respect  of  which  the  said  appellant  is  rated  therein  is 
^^^  at  a  lower  sum  than  the  same  ought  to  have  been 
'^^^^d :  and  that  the  proper  rateable  value  of  the  several 
P'^ojierties  in  respect  of  which  the  several  respondents 
^^^  respectively  rated  therein,  are  rated  at  higher  sums 
^^^  the  same  ought  to  have  been  rated  according  to 
^^^  and  in  relative  proportions  to  each  other ;  and  doth 
^^refore  order  and  direct  that  the  said  rate  or  assess- 
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[1862.]       went  be  amended  according  to  the  report  of  the  si 
j^^^^^  WUUam  Thomas  Buckland,  and  doth  award  and  ord 

Matthews  *^®  ^°^  ^^  ^^^'  ^^**  ^'  ^  *^®  ®*^^  respondents  for  thi 
costs  in  and  about  the  said  appeal^  and  the  further  sn 
of  98/.  10^.  by  them  paid  to  the  said  miliam  Thorn 
Buckland  for  his  costs  and  charges  in  making  sui 
valuation  and  report,  and  attendances  thereon.  Ai 
this  Court  doth  further  order  and  direct  the  said  appc 
lant,  Alfred  Gay^  *o  pay  the  said  sums  of  21/.  15#.  2 
and  98/.  10s.  for  costs  to  the  clerk  of  the  peace  of  tl 
Court,  to  be  by  him  paid  over  to  the  parties  entitled 
the  same  within  three  weeks  after  service  of  this  ordc 
or  a  copy  thereof,  upon  the  said  Alfred  Gay.  Joi 
Stoayne^  clerk  of  the  peace.  By  the  Court.''  And  tl 
defendant  says,  that  notice  of  the  said  order,  by  servii 
a  copy  of  the  same  upon  the  plaintiff,  was  given  to  tl 
plaintiff  on  the  9th  Marchy  1861,  and  that  the  plainti 
did  not  pay  the  said  sums  for  costs  or  any  part  thereo 
that  after  three  weeks  had  elapsed  from  the  time 
the  said  service  and  notice,  the  clerk  of  the  peace  ( 
the  said  county  duly  certified  that  the  said  sums  • 
21/.  155.  2e/.  and  98/.  IO5.  for  costs  had  not,  nor  hi 
any  part  thereof,  been  paid  in  obedience  to  the  sa 
order ;  and  that  thereupon  one  of  the  justices  of  tl 
peace  acting  in  and  for  the  county  of  WxlU^  on  the^6l 
Ajirily  1861,  duly  issued  his  warrant  under  his  hai 
and  seal,  directed  to  the  constable  of  Whiteparis 
in  the  county  of  JViltSy  and  to  all  other  peace  office 
in  the  said  county;  and  by  which  said  warrant  tl 
said  constable  was  commanded  forthwith  to  ma] 
distress  of  the  goods  and  chattels  of  the  plainti 
«and  that  if  within  five  days  next  after  the  making 
such  distress  the  said  two  last  mentioned  sums,  togeth 
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irifcl^  the  reasonable  charges  of  taking  and  keeping  the       [1862.] 
6ai<l  distress,  should  not  be  paid,  then  that  the  said         qat 
coiDi.«table  should  sell  the  said   goods  and  chattels  so    ^^t^ukws. 
di&^^vained,  and  pay  the  money  arising  from  such  sale  to 
th^    clerk  of  the  peace  for  the  county  of  IFilts.     And 
th^    defendant  says  that  he  is  one  of  the  peace  officers 
in      the  said  county  to  whom  the  said  warrant  was 
directed;  and  in  pursuance  of  the  said  warrant,  and  in 
eterdfie  of  his  duty  thereunder,  and  not  otherwise,  did 
M  in  the  declaration  mentioned  and  therein  complained 
<>^  as  he  well  might. 

Fourth.  A  similar  plea  to  the  third  in  respect  of 
another  order  of  Sessions  for  payment  of  420/.  15*.  7d. 
^^^  costs. 

^^h.  That  the  defendant  did  as  in  the  declaration  is 

^mplained  of  im  the  execution  of  his  office  as  a  con- 

*^^le,  and  that  he  acted  in  obedience  to  a  certain 

^^rrant  under  the  hand  and  seal  of  a  justice  of  the 

I^^^<^,  and  that  no  demand  was  made  or  left  at  the 

^Ual  place  of  the  defendant's  abode  or  otherwise  upon 

^  defendant  by  the  plaintiff,  or  his  attorney  or  agent, 

Writing,  signed  by  the  party  demanding  the  same,  of 

^  perusal  and  copy  of  such  warrant,  six  days  before 

^  Commencement  of  this  action,  or  at  alL 

^he  plaintiff  replied,  to  the  second  and  fifth  pleas, 

^     ^t  the  action  was  in  replevin,  and  not  in  trespass,  and 

^^urred  to  the  third  and  fourth  pleas. 

-X^lie  defendant  joined  in  demurrer,  and  demurred  to 


*^H^ 


replications. 
^S?he  plaintiff  joined  in  demurrer. 

-^.  James,  for  the  plaintiff. — First.    Tliis  is  an  action 
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[1862.]  of  replevin,  a  form  of  action  which  may  now,  by  stat. 
Gat  19  &  20  Vict.  c.  108.  s.  65.,  be  commenced  in  any  superior 
Matthewb.  Court.  It  lies  whenever  goods  are  wrongfully  taken, 
and  is  not  confined  to  cases  where  they  are  taken  under 
colour  of  distress ;  7  Bac.  Abr.  ^^  Replevin  %  Avowry^  (F.), 
p.  88, 7th  ed. ;  Bull  N.  P.  52,  7th  ed. ;  2  Selw.  N.  P.  1200, 
12th  ed. ;  Cam.  Dig.  '' PleadeVy'  (8  K.  1),  and  Replevin, 
(A.)  (B.) ;  Oeorge  v.  Chambers  (a),  Mellor  v.  Leather  (J), 
Dore  V.  Wilkinson  (o),  per  Lord  Ellenborough  ;  Shannon 
V.  Shannon  {d\  Galloway  v.  Bird{e)y  Mennie  v.  Blake  (y). 
Stat.  43  Eliz.  c.  2.,  the  first  Act  authoiizing  poor  rates, 
s.  19,  enacts  that  if  trespass  or  other  suit  be  brought  for 
distress  under  that  Act,  the  defendant  may  avow.  The 
marginal  note  of  fVilson  v.  Weller  {g\  may  be  relied  on 
as  an  authority  that  replevin  will  not  lie  here.  Rich- 
ardson  J.  is  there  represented  as  saying  that  ^'  where  a 
magistrate  has  competent  jurisdiction,  and  adjudges,  and 
on  refusal  to  pay  issues  a  warrant  of  distress  and  sale, 
the  goods  taken  under  it  are  not  replevisable.''  That 
dictum  has  been  copied  into  several  text  books,  but  is 
not  borne  out  by  the  case^  and  was  overruled  in  George 
V.  Chambers  {a). 

Secondly.  Assuming  this  to  be  an  action  of  replevin, 
the  second  and  fifth  pleas  are  bad.     The  former   is 
founded  on  stat.  2  &  8  Vict  c.  98.  s.  8.,  which  extends 
to  all  county  and   district  constables  all   the   powers,.. 
privileges  and  duties  mentioned  in  the  stat.  1  &  2  ^.  4- 
c.  41.,  which  by  s.  19  enacts  that,  in  all  actions  foe 


(a)  II  M.^'  W.  149.  (4)  IK^B.  619. 

(r)  2  Stark.  287,  288.  (d)  1  Sch,  #  L.  324. 

[e)  4  Bing,  299.  (f)6E.4' B.&4Z 
is)  1  B.  #  B.  57. 
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any  tiling  done  in  pursuance  of  that  Act,  one  calendar      [1862.] 
niontli's  notice  of  action  shall  be  given.     And  the  latter         Gat 
ia    foimded  on  stat.  24  O.  2.  c.  44.  s.  6.,  which  enacts    mattubws. 
tLi3.1;  no  action  shall  be  brought  against  any  constable 
actixig  in  obedience  to  the  warrant  of  a  justice  of 
tlio    peace  till  demand  has  been  made  of  a  copy  of  the 
iv^9.x-i-ant  and  refusal  thereof.     But  these  statutes  do  not 
^JPply  to  the  action  of  replevin,  for  it  is  a  proceeding  m 
^^^^^  S  and  this  was  so  held,  as  regards  the  24  G.  2.  c.  44. 
'-    6.,  in  Fletcher  v.  Wilhins  (a),  which  is  cited  with  ap- 
P'^x>l>ation  by  BayUy  J,  in  Waierhouse  v.  Keen  (i),  and 
tK>th  are  referred  to  in  2  Chittt/s  Statutes,  by  Welsby 
^^^d   Beavan,  p.  710,  note  (a),  2nd  ed. 

Thirdly.  The  third  and  fourth  pleas  are  bad.  The 
^^d^r  for  costs  ought  to  have  been  made  payable  to  the 
P^i^y,  and  not  to  the  clerk  of  the  peace.  This  depends 
^^  stats.  11  &  12  Vkt.  c.  43.  *.  27.  and  12  &  13  Vict. 
«•   4«.#.  5. 

X 1  &  12  Vict.  c.  43.  *.  27.  enacts,  "  After  an  appeal 

^S*3^inst  any  such  conviction  or  order  as  aforesaid  shall  be 

^^c*ided,  if  the  same  shall  be  decided  in  favour  of  the  re- 

^I^c>"ndent8,  the  justice  or  justices  who  made  such  conviction 

^^*^    order,  or  any  other  justice  of  the  peace  of  the  same 

^^^>"txnty,  riding,  division,  liberty,  city,  borough,  or  place, 

*^^«i-y  issue  such  warrant  of  distress  or  commitment  as 

^•*<>Te8aid  for  execution  of  the  same,  as  if  no  such  appeal 

^^*^  been  brought;  and  if  upon  any  such  appeal,  the 

vZ!on}rt  of  Quarter  Sessions  shall  order  either  party  to  pay 

oosts,  such  order  shall  direct  such  costs  to  be  paid  to  the 

^lorlt  of  the  peace  of  such  Court,  to  be  by  him  paid  over 

^^  ^He  party  entitled  to  the  same,  and  shall  state  within 

(a)  6  East,  283.  {h)  4  B.  #  C  200.  211. 
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[1862.]  vhat  time  such  costs  shall  be  paid ;  and  if  the  same  shall 
Gat  i^ot  be  paid  within  the  time  so  limited^  and  the  party 
Matthews.  Ordered  to  pay  the  same  shall  not  be  bound  by  any  re- 
cognizance conditioned  to  pay  such  costs^  such  clerk  of 
the  peace  or  his  deputy^  upon  application  of  the  party 
entitled  to. such  costs^  or  of  any  person  on  his  behalf,  and 
on  payment  of  a  fee  of  one  shilling,  shall  grant  to  the 
party  so  applying  a  certificate  (R.)  that  such  costs  have 
not  been  paid ;  and  upon  production  of  such  certificate 
to  any  justice  or  justices  of  the  peace  for  the  same  county, 
&c.,  it  shall  be  lawful  for  him  or  them  to  enforce  the 
payment  of  such  costs  by  warrant  of  distress  (S..  1)  in 
manner  aforesaid,  and  in  default  of  distress  he  or  they 
may  commit  (S.  2)  the  party  against  whom  such  war- 
rant shall  have  issued  in  manner  hereinbefore  mentioned 
for  any  time  not  exceeding  three  calendar  months,  unless 
the  amount  of  such  costs,  and  all  costs  and  charges  of  the 
distress,  and  also  the  costs  of  the  commitment  and  con- 
veying of  the  said  party  to  prison,  if  such  justice  or  jus- 
tices shall  think  fit  so  to  order,  (the  amount  thereof 
being  ascertained  and  stated  in  such  commitment,)  shall 
be  sooner  paid.*' 

12  &  13  Vict.  c.  45.  s.  5.,  "Upon  any  appeal  to 
any  Court  of  General  or  Quarter  Sessions  of  the  peace 
the  Court  before  whom  the  same  shall  be  brought  may, 
if  it  think  fit,  order  and  direct  the  party  or  parties  against 
whom  the  same  shall  be  decided  to  pay  to  the  other 
party  or  parties  such  costs  and  charges  as  may  to  such 
Court  appear  just  and  reasonable,  such  costs  to  be  re- 
coverable in  the  manner  provided  for  the  recovery  of  costs 
upon  an  appeal  against  an  order  or  conviction  by  an  Act 
passed,  &c,"  11  &  12  Vict.  c.  43. 


XXVL  VICTORIA.  433 

*X?he8e  statutes  have  been  held  only  cumulative  on  stat.      [1862.] 
1 T'   ^.  2.  c.  88.  s,  4.,  which  is  still  in  force,  Reg.  v.  Hunt-         q^ 
^<^^  (a);  and  directs  that  costs  in  these  cases  shall  be  paid    h^tthbws 
tio    -the  successful  party.    But,  although  stat.  12  &  13  Vict 
^-    4s5.  *.  5.  enables  the  order  to  be  enforced  as  under  the 
-''I    &  12  VicL  c.  48.,  it  does  not  say  that  it  shall  be  made 

*^  terms  prescribed  by  that  Act.  [^Mellor  J.  Do  you 
i  to  contend  that  the  money  should  be  made  pay- 
^^^1^  to  the  party,  but  enforced  through  the  derk  of  the 
I^<^rh.c»?]  That  may  be  the  construction.  Reg.  v.  Hunt- 
^S^  ifl)  is  the  converse  of  this  case,  as  shewing  that  the 
^^^■^^r  would  be  right  if  the  money  were  made  payable 
^^    -fclie  party. 

-Jtfaniagtte  Smith  {MUward  with  him),  for  the  defend- 

^^^-^*^ — First.  This  is  a  good  count  in  trespass :  the  words 

*^^-^^Tiliar  to  replevin  may  be  rejected.    No  reason  can  be 

^^^^S^ned  why  constables  and  other  oflScers  should  not  be 

^^^'^^tected  in  one  form  of  action  as  well  as  in  another. 

Secondly.  The  second  and  fifth  pleas  are  good.     In 

^^zrton  v.   Roberts  (J)    it  was  decided   that   replevin 

^^^'^^d  not  be  maintained  against  persons  making  distress 

^^^    not  performing  the  highway  duty,  unless  demand 

^      the  justice's  warrant  had  been  previously  made, 

^^■^    ^required  by  stat.  24  G.  2.  c.  44.  s.  6.     [^Blackburn  J. 

Fletcher  v.    Wilkins  (c)  Lord  Ellenborough  dissents 

^'Bn  that  case.]      The  Municipal  Corporations  Act, 

6  ^.  4.  c.  76.  #•  133.,  enacts  that  in  all  actions 

^'^^^  prosecutions  against  any  person  for  any  thing  done 

imrsuance  of  that  Act,  if  the  defendant  succeeds  he 

*a-^J]  jjg  entitled  to  full  costs  as  between  attorney  and 

(a)  3  £1  #  B,  172.  (b)  Wilfejf,  6G8. 

(r)  6  East,  283.  286. 
^^K.    IV.  2    F  B.    &    S. 
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[1862.]  client ;  and  in  Jonen  v.  Johnton  (a)  it  was  held  that  th 
q]^  applies  to  actions  of  replevin. 
MATTHBwg.  Thirdly.  As  to  the  third  and  fourth  pleas.  Tl 
form  of  order  here  employed  is  the  usual  and  oorre 
one.  The  enactment  12  &  13  Viet.  c.  45.  #.  5  is  n 
restricted  to  appeals  against  poor  rates,  but  applies 
all  orders  made  by  the  Quarter  Sessions  on  appei 
It  affirms  the  provisions  of  stat.  11  &  12  Vict.  c.  4 
#.  27.,  by  enacting  that  costs  awarded  at  Sessioi 
may  be  recovered  in  the  manner  prescribed  by  th 
Act.  {Montague  Smith  being  obliged  to  leave  tl 
Court,  the  argument  was,  with  the  consent  of  tl 
Court,  continued  by  MilwardJ]  The  construction 
the  other  side  would  strike  out  of  the  11  &  12  Fti 
e.  43.  8.  27.  all  that  relates  to  the  derk  of  the  peac 
in  consequence  of  which  there  would  be  no  person 
certify  to  the  justice  or  justices  that  the  costs  had  n 
been  paid.  These  statutes  are  in  pari  materia,  and  t 
Legislature  meant  there  should  be  the  same  remcs 
under  both.  [Blackburn  J.  referred  to  s.  1  of  oft 
12  &  13  Vict.  c.  45.] 

H.  James,  in  reply,  having  been  directed  by  the  C<s 
to  confine  himself  to  the  last  point. — The  language 
s.  5  of  12  &  13  Vict.  c.  45.  expressly  directs  that 
costs  be  paid  to  the  opposite  party.     [He  relied  on  ^ 
V.  Huntley  (&).] 

CocKBURN  C.  J.   The  only  question  that  really  reqpi 

the  expression  of  the  opinion  of  the  Court  is,  whe^ 

the  form  of  this  order  of  the  Quarter  Sessions  for   H 

ment  of  costs  is  valid.     I  think  it  is.     By  stat.  12  £> 

(a)  6  Exch.  133.  (b)  ZK^B.  172. 
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Vtc£^  e.  46.  $.  5.,  the  Conrt  of  Qaarter  Sessions^  on  appeal^       [1862.] 
are   s^uthorized  to  award  oosts^  and  those  costs  are  made         q^ 
recoverable  in  the  manner  provided  by  stat  11  &  12    ys^^^^^^^ 
Vmc£l  c.  43.  #.  27.    Now  it  is  ai^ed  that,  under  12  &  18 
Vzct^  c.  45.,  the  Qcuurter  Sessions  ought  to  give  the 
ordei-  for  payment  of  costs  to  the  successful  party,  and 
tbere  to  stop,  and,  if  the  machinery  of  11  &  12  Vict. 
c*  4S.  is  brought  into  operation  to  enforce  that  order, 
tliey  ought  to  make  a  separate  one  directing  payment 
in     the  first  instance  to  the  derk  of  the  peace.     I 
must  say  that  would  be  a  most  inconsistent  proceeding, 
for,  nrhen  we  look  at  stat.  12  &  13  Vict.  c.  45.,  we  find 
tl^t  the  Quarter  Sessions  have  authority  to  make  only 
one  order.    That  necessarily  implies  an  order  to  pay  to 
the  successful  party:  and  the  previous  Act  says  the  pay- 
ment shall  be  to  .the  clerk  of  the  peace.    Mr.  Jame8^% 
^'gument  involves  the  inconsistency  that  whereas  stat. 
'2  &  18  VicL  e.  45.  $.  5.  gives  power  to  the  Quarter  Ses- 
•^Oa  to  enforce  payment  in  the  manner  pointed  out  by 
^^  &  12  FicL  c.  43.  s.  2.,  yet  as  by  that  statute  payment 
^  the  clerk  of  the  peace  must  necessarily  be  part  of  the 
^^e  order,  the  Court,  acting  on  stat.  12  &  13  Vict. 
^  45.,  must  leave  that  out,  so  that  it  follows  that  costs 
^^  never  be  recovered  under  stat.  11  &  12  Vict.  c.  43. 
Either  the  order  must  be  made  conformably  to  the  form 
*^Uowed  in  this  instance,  or  else  the  Sessions  never  can 
S^^e  costs  which  will  be  recoverable  under  stat.  11  &  12 
^o^.  c.  43.  That  seems  to  me  a  positive  absurdity  on  the 
^^^  of  it     It  is  true  that,  as  according  to  Rey.  v.  Hunt- 
^2f  (a),  these  statutes  have  not  abrogated  stat.  17  Cr.  2. 
^*  H8.,  and  under  s.  4  of  that  statute  costs  of  an  appeal 
^S^c^st  a  poor  rate  awarded  by  the  Quarter  Sessions 

(a)  SF.fB.  172. 

2  p  2 
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[1862  J       could  be  recovered  by  distress  without  the  interventi 

Gat         of  the  clerk  of  the  peace ;  if  the  Sessions  here  had  i 

Matthews,    'owed  that  course,  that  case  decides  that  such  an  on 

would  be  valid.     But  it  does  not  shew  that  the  jurisd 

tion  given  to  the  Quarter  Sessions  by  stat.  12  &  13  Vi 

c.  45.  s.  5.  may  not  also  be  put  into  operation.     It 

quite  unnecessary  to  say  whether  our  judgment  ooi 

cides  with  Reff.  v.  Huntley  (a) ;  it  is  enough  that  all  t 

Court  decided  there  was,  that  under  stat.  17  G.2.  e.l 

s.  4.  proceedings  might  be  taken  in  the  form  contend 

for,  besides  intimating  that  the  same  might  also  be  do 

.    under  12  &  13  FicL  c.  46.,  taken  with  reference  to  st 

11  &  12  Vict  c.  43.     I  am  not  prepared  to  hold  tl 

12  &  13  Vict.  c.  45.,  referring  to  11  &  12  Vict.  e.  43., 
a  dead  letter. 

The  proceedings  in  the  present  case  are  therefi 
valid. 

WiGHTMAN  J.  On  all  points  except  the  last  I  cone 
with  the  rest  of  the  Court.  But,  with  respect  to  t 
point  referred  to  by  the  Lord  Chief  Justice,  it  seei 
that,  under  stat  11  &  12  Vict.  c.  43.  s.  27.,  the  Quar 
Sessions,  on  appeal,  may  make  an  order  for  either  pai 
to  pay  costs  in  the  first  instance ;  such  order  to  dir 
that  those  costs  shall  be  paid  to  the  clerk  of  the  peace, 
be  by  him  paid  over  to  the  successful  party ;  thus  maki 
the  clerk  of  the  peace  an  intervening  person  to  rece 
the  money.  Then  the  party  who  wishes  to  have  X 
benefit  of  that  order  may  apply  to  the  derk  of  1 
peace  for  a  certificate  that  those  costs  have  not  be 
paid,  whereupon  any  justice  of  the  peace  may  enfoi 
payment  by  distress.  But  then  comes  stat.  12  &  13  V\ 
c.  45.  8.  5.,  which  directs  that  the  order  to  be  made 
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[1862.] 


Matthews. 


not;    to  pay  the  costs  to  the  clerk  of  the  peace^  but  to 

th^   party,  doing  away  with  the  clerk  of  the  peace  as  the 

m^^ium,  and  ordering  the  costs  to  be  paid  by  one  party  v, 

to  tilie  other ;  such  costs  to  be  recoverable  in  the  manner 

pi^ovided  by  stat  11  &  12  Fict  c.  43.,  namely,  they  are  to 

l>o  x-ecovered  by  proceeding  before  a  justice  of  the  peace, 

'^^   t;lie  same  manner  as  when  the  clerk  of  the  peace  was 

^H^   person  to  receive  them.    It  is  unnecessary  to  obtain 

^"  o^xtificate  from  the  clerk  of  the  peace  that  the  costs 

'^^''^^  not  been  paid  to  him ;  if  he  is  not  the  person  to 

^ive  them  that  would  be  an  idle  form.     It  seems  to 

tihis  is  the  more  reasonable  construction  of  the  statute, 

^^^^  I  therefore  express  my  doubt  as  to  the  construction 

^^^"•^  on  it  by  the  rest  of  the  Court 

^^LACKBURN  J.    I  agree  with  the  Lord  Chief  Justice 
^   ^H  the  points  that  have  been  raised. 

Ihere  is  no  doubt  in  the  mind  of  any  of  us  that  this 
^^  cm  action  of  replevin,  and  that  the  object  of  that 
^^^^^^ion  is  to  restore  the  goods  seized,  and  that  neither 
^^tice  of  action  nor  demand  of  warrant  was  necessary. 

Ihe  only  question,  therefore,  is  that  arising  on  the  third 

*^tk^  fourth  pleas,  namely,  whether  the  orders  by  the  Quar- 

^^^  Sessions  to  pay  costs,  set  out  in  them  respectively,  are 

^^d.  It  is  ai^ed  that  these  orders  are  bad  because  they 

^ijpcct  the  money  to  be  paid  to  the  clerk  of  the  peace, 

^*id  that  by  force  of  stat.  12  &  13  Fict.  c.  45.  s.  5., 

"^xicler  which  the  Court  was  proceeding,  they  should  have 

^i^Jcccted  the  money  to  be  paid  to  the  party  himself.     I 

0.0  not  think  the  statute  bears  that  meaning.     It  says, 

'  ^pon  any  appeal  to  any  Court  of  General  or  Quarter 

Sessions  of  the  peace,  the  Court  before  whom  the  same 

»liall  be  brought  may,  if  it  think  fit;  order  and  direct 
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[1862.]      the  party  or  parties  against  whom  the  same  shal 
^7t         decided  to  pay  to  the  other  party  or  parties  such  i 
Matthews.    *^^  chaises  as  may  to  such  Court  appear  just 
reasonable/^    Now  I  concede  that^  if  these  words  i 
alone^  the  directing  costs  to  be  paid  to  the  party  n 
not  be  satisfied  by  an  order  directing  them  to  be 
to  another  person  for  lus  benefit.    But  that  is  no 
for  the  section  goes  on^  "  such  costs  to  be  recoTei 
in  the  manner  provided  for  the  recovery  of  costs  i 
an  appeal  against  an  order  or  conviction^'  under 
11  &  12   Vict.  e.  43.      That   statute,  sect.  27,   t 
^^such  order  shall  direct  such  costs  to  be  paid  to 
clerk  of  the  peace  of  such  Courts  to  be  by  him 
over  to  the  party  entitled  to  the  same."    I  agree 
Mr.  James  that,  in  directing  the  Court  how  they  ai 
make  the  order,  the  words  of  the  subsequent  stai 
though  apparently  different,  are  not  inconsistent 
the  power  given  by  the  former  one.    Then  the  ea 
Act  goes  on,  "  if  the  same  shall  not  be  paid  wi 
the  time  so  limited  &c.,  such  clerk  of  the  peao 
his  deputy,  upon  application  of  the  party  entitle 
such  costs,  or  of  any  person  on  his  behalf  &c.,  i 
grant  to  the  party  so  applying  a  certificate  &c. 
such  costs  have  not  been  paid,''     The  mode  of  reco 
is  by  application  to   a  justice  of  the  peace,  wh 
bound  to  issue  a  distress  warrant  in  a  form  g 
by  the  Act,  on  production  of  the  certificate  fix>m 
clerk  of  the  peace  in  a  form  also  given  by  it. 
Legislature  never  could   have  meant   that  the  i 
of  the  peace  was  to  give  to  the  justice  of  the  pei 
certificate  with  false  recitals.     For  the  decision  of 
case  before  us,  it  is  sufficient  to  say  that  the  ordc 
its  present  shape  is  good.     I  think,  however,  thi 
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'^^'•^d  not  be  good  unless  in  that  shape.  Reg.  v.  Hunt'  [1862.1 
^  C  ^)  i*  iiot  an  authority  to  the  contrary,  for  it  only 
<lec2ide8  that  an  order  for  costs  made  payable  to  the  party 
iM^cicr  Stat.  17  G.  2.  c.  88.  «.  4  is  not  rendered  bad  by 
8t^^«  12  &  13  Vict.  c.  46. :  it  was  not  necessary  for  the 
Co'Ujrt  in  that  case  to  decide  the  point  now  before  us. 
Por*  these  reasons  I  am  of  opinion  that  the  third  and 
fotxx-th  pleas  are  good. 

]|^EixoR  J.  TheSih  section  of  stat  12  &  13  Vict.  c.  45. 

differs  from  the  27th  section  of  stat  11  &  12  Vict.  c.  43. 

otMj,^  in  fliis^  that  it  directs  the  costs  to  be  paid  by  one 

P^*^  to  the  other.    But  under  both  Acts  they  must,  in 

^^e   first  instance^  be  paid  to  the  clerk  of  the  peace,  and 

t:hexi  the  machinery  referred  to  by  my  brother  Blackburn 

^^^^laes  into  operation.   I  agree  that,  as  generally  happens 

*^^    statutes  of  this  kind,  the  words  are  not  very  happily 

^^oeen.     The  L^;islature  must  have  meant  that  the 

^lev*k  of  the  peace  shall  be  in  a  condition  to  ^ve  a 

^^^x^cate  that  the  costs  are  not  paid :  on  the  construc- 

"^oii  of  the  plaintiff  he  could  not  of  his  own  knowledge 

si vc  such  a  certificate. 

Judgment  for  the  plaintiff  on  the  second 
and  fifth' pleas,  and  for  the  defendant 
on  the  third  and  fourth. 

(a)  SKfB.  172. 
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1863. 


Saturday,  IN  THE  EXCHEQUER  CHAMBER 

June  13th. 

Gay  against  Matthews. 

For  head  note,  see  ante,  p.  425. 

T^HE  plaintiff  having  brought  error  on  the  jadgm< 
for  the  defendant  on  the  third  and  fourth  pie 
the  case  was  heard  before  Ekle  C.  J.,  Pollock  C.  \ 
Williams  and  Willes  JJ.^  and  Bramwell  and  Chj 
NELL  BB. 

H.  James,  for  the  plaintiff^  repeated  his  argument 
the  Court  below,  and  relied  on  Reg.  v.  Huntley  (a). 

Milwardy  for  the  defendant,  was  not  called  on. 

Erle  C.  J.  The  judgment  of  the  Queen's  Ben 
must  be  affirmed.  The  statute  12  &  13  Vict,  c.  45.  *- 
authorizes  the  Court  of  Quarter  Sessions  to  order  1 
losing  party  to  pay  costs  to  the  successful  party,  a 
the  order  in  question  directs  them  to  be  paid  to  1 
clerk  of  the  peace  j  and  the  question  is,  is  that  a  pro] 
order?  The  same  statute  which  authorizes  the  Co 
to  give  the  costs  says  that  they  are  to  be  recove: 
in  the  manner  pointed  out  by  the  previous  statv: 
11  &  12  Vict  c.  43.,  in  other  words,  that  the  Court  ta 
4irect  them  to  be  paid  to  the  clerk  of  the  peace,  wIb. 

(a)  3  E.  #  B,  172. 
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^   S^^G  A  certificate  if  they  are  not  paid^  whereupon  a        1868. 

waMrant  of  distress  is  to  issue.     Construing  those  two         q^ 

sta^xites  together^  it  seems  that  the  costs  are  to  be  paid    matthbwb. 

by     the  losing  party  to  the  clerk  of  the  peace  for  the 

pappose  of  being  paid  over  to  the  successful  party.    If 

iail^xre  is  made  in  that  payment^  the  derk  of  the  peace 

is  to  give  a  certificate  of  the  non-payment^  on  which  a 

^w&xrrant  of  a  justice  of  the  peace  may  issue  to  distrain 

fop  tiiem.  The  case  of  Beff.  v.  Huntley  (a)  is  confirmatory 

of   'fclds.    There  money  was  ordered  to  be  paid  by  the 

losixig  to  the  successful  party.     A  potent  and  learned 

ft^Sximent  was  addressed  to  the  Court  to  shew  that  by 

foroc  of  Stat.  11  &  12  Vict  c.  43.  s.  27.  the  order  ought 

to    Iiave  directed  the  money  to  be  paid  to  the  clerk  of 

tlie   peace.     After  a  great  deal  of  consideration  of  both 

statutes^  it  being  observed  that  the  proceedings  were 

^xn.der  stat  17  G.  2.  e.  88.  s.  4.^  which  was  still  in 

force,  the  Court  with  difficulty  got  over  the  objection^ 

And  held  the  order  good^  although  it  did  not  direct  the 

money  to  be  paid  to  the  clerk  of  the  peace,  as  Mr. 

•^ames  contends  it  should  not  have  done  in  the  present 

iiistanoe. 

The  rest  of  the  Court  concurring, 

Judgment  affirmed, 
(a)  ZK^B,  172. 
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[1862.]  W^  r.  is  beneficially  possessed  or  entitled  for  any  vested^ 
rpQ^g        contingent^  or  possible  estate  or  interest;  and  all  the 

Wilson  ®*^^*®  *^d  interest  of  the  said  IF.  T,  therein  and 
thereto  (except  from  the  grant  and  assignment  hereby 
made^  the  necessary  wearing  apparel  of  the  said  PF.  T. 
and  of  his  family^  and  all  leasehold  estates  and  terms 
of  years  of  or  to  which  the  said  W.  T.  is  possessed  or 
entitled)^  to  hold^  receive  and  take  the  premises  hereby 
granted  and  assigned  unto  the  said  W.  P.  W.  and  J.  P., 
their  executors^  administrators  and  assigns.^'  Here 
followed  a  power  of  attorney  to  the  defendants^  or  the 
survivor  of  them^  to  make  and  perfect  any  assignment^ 
transfer  or  delivery  of  any  household  goods  not  legally, 
passing  by  the  present  assignment^  and  of  which  the 
plaintiff  should^  before  satisfaction^  become  beneficially 
possessed  &c. ;  and  a  clause  making  the  present  assign- 
ment void  on  payment  of  the  principal  and  interest. 
"  Provided  always  and  it  is  hereby  declared  and 
agreed^  that  if  the  said  W.  T.^  his  heirs,  executors  or 
administrators,  do  not  immediately  upon  demand  tltereof 
in  loritinfff  by  or  on  behalf  of  the  said  W.  P.  JV. 
and  •/".  P.,  or  the  survivor  of  them  &c.,  being  de- 
livered to  the  said  W.  7.,  &c.,  or  left  for  him  or 
them  at  or  affixed  to  any  part  of  his,  their  or  either 
of  their  usual  or  last  known  place  or  places  of  abode 
in  England^  pay  all  the  principal  and  interest  moneys 
for  the  time  being  owing  on  the  security  of  these 
presents,  then  or  at  any  time  or  times  thereafter  it  shall 
and  may  be  lawful  to  and  for  the  said  W.  P.  W.  and 
J.  P.,  or  the  survivor  of  them  &c.,  to  take  possession 
of  and  get  in  all  the  estate  and  premises  comprised  in 
these  presents,  or  in  any  assignment  to  be  made  of  the 
future  property  and  effects  of  the  said  fV.  T.,  in  pur- 
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8ua.nce  of  the  power  and  authority  hereinbefore  contained      [1862.] 

for    t;liat  purpose^  or  any  part  thereof,  and  to  sell  the         xoms 

8&rDe  or  any  part  thereof  by  public  auction  or  private      \Vimo». 

ooTxt:rtLCt,  upon  such  conditions  and  in  such  manner  as 

tHey    the  said  W.  P.  fV.  and  J.  P.,  or  the  survivor  of 

theno.  &c.,  shall  think  fit,  or  otherwise  to  realize  and 

con^v^ert  the  same  into  money,  and  to  buy  in  and  resell 

or  rescind  or  vary  any  contract  for  the  sale  of  the  said 

eflfeo't^s  and  premises,  or  of  any  part  thereof."     Here 

follo^vred  a  power  to  the  defendants  to  give  valid  receipts 

^    purchasers,  and  a  proviso  that  the  power  of  sale 

shonld  not  be  considered  as  a  trust  or  compulsory  on 

tiie     defendants  to  exercise  it.     *'And  for  the  better 

eiial>ling  the  said  W.  P.  W.  and  J.  P.,  or  the  survivor 

^^  'tliem,  or  the  executors,  administrators  and  assigns  of 

*^^*^li   survivor,  to  obtain  and   keep  possession  of  the 

^flfeots  and  premises  comprised  in  these  presents,  or  in 

**^y  assignment  to  be  made  of  the  future  property  and 

^ffeots  of  the  said  W.  T.,  in  pursuance  of  the  power 

^*^^    authority  hereinbefore  contained  for  that  purpose, 

^'^r^  default  shall  have  been  made  in  payment  of  the 

^anj   principal  and  interest  moneys  upon  such  written 

^^^^and  as  aforesaid,  the  said    W.   T.  doth  by  these 

P^'^acnts  irrevocably  licence  and  empower  the  said  W. 

"^*    W.  and   J,  P.,  or   the   survivor  of  them,   or   the 

^^^crators,  administrators  or  assigns  of  such  survivor,  in 

I^^'^on,  or  by  any  deputy,  and  with  or  without  others 

^l^om  they  or  he  may  command,  to  enter  and,  if  neces- 

^^*y,  to  break  into  and  upon  any  dwelling  house,  mes- 

^^^gtt,  lands  and  hereditaments   for  the  time  being 

^^^longing  to  or  occupied  by  the  said  fV.  T.  in  or  upon 

"^liich  any  property  comprised  in  this  security,  or  in 

^^y  assignment  to  be  made  of  the  future  property  and 
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[1862.]  effects  of  the  said  W.  T.,  in  pursuance  of  the  power 
j^^^^  and  authority  hereinbefore  contained  for  that  purpose, 
shall  be  or  shall  be  reasonably  supposed  to  be,  and  ther^ 
as  they  or  he  shall  think  fit,  to  inspect  and  take  an 
inventory  of,  or  to  seize  and  remove,  or  otherwise  con- 
vert to  the  purposes  of  these  presents,  all  and  aingnlar 
or  any  such  goods,  chattels,  effects  and  things  as  are 
comprised  in  or  affected  by  these  presents,  and  in  which 
the  said  fF.  71  is  or  shaD  be  beneficially  interested,  and 
to  occupy,  possess,  and  use  all  or  any  such  messuages, 
dwelling  houses  and  hereditaments,  or  any  part  or 
thereof,  for  such  time  as  they  or  he  may  think  proper, 
for  the  purpose  of  storing  up,  warehousing  or  rendering 
marketable  any  such  goods,  chattels,  effects  or 
or  for  otherwise  dealing  with  the  same,  as  they  or 
shall  consider  expedient.  And  as  to  the  moneys  to 
received  by  the  said  W.  P.  W.  and  J.  P.,  or  the  surviv 
of  them,  or  the  executors  or  administrators  of  su 
survivor,  by  reason  or  in  consequence  of  any  sale 
conversion  of  the  effects  and  premises  comprised 
these  presents,  or  to  be  comprised  in  any  assignment 
be  made  of  the  future  property  and  effects  of  the 
W.  T.f  in  pursuance  of  the  power  or  authority  her^'S-^i- 
before  contained  for  that  purpose,  or  any  part  thera^^^o^ 
it  is  hereby  declared  and  agreed  that  the  said  fF.  P. 
and  J.  P.9  or  the  survivor  of  them,  or  the  execut' 
administrators  or  assigns  of  such  survivor,  shall  st^t^^*^^ 
possessed  thereof^  in  trust  in  the  first  place  to  pay  »""^«d 
satisfy  themselves  and  himself  all  principal  and  inte: 
moneys  intended  to  be  hereby  secured,  and  all  costs 
expences  occasioned  by  or  incidental  to  the  nonpayiix^^^^ 
and  recovery  thereof,  and  subject  thereto,  in  trust 
the  said  fF.  P.  W.  and  J.  P.,  or  the  survivor  of  th.- 
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»T  the  ezecatoTSy  administrators  or  assigns  of  snch  snr-      [1862.] 

iTor.     ProTided  always,  and  it  is   hereby  expressly        tomb 

ledared  and  agreed,  that,  notwithstanding  any  thing      wilson. 

Diereinbefore  contained,  nntil  default  shall  be  made  in 

aayment  of  such  principal  and  interest  moneys  upon 

rach  written  demand  as  aforesaid,  the  said  fV.  T.,  his 

cecntors  and  administrators,  may  possess,  use  and  enjoy 

the  estate,  effects  and   premises  expressed  to  be 

icluded  in  or  affected  by  this  security,  without  any 

^disturbance  by  the  said  fF.  P.  W.  and  J.  P.,  or  the 

ivor  of  them,  or  the  executors,  administrators  or 

of  such  sunriTor/'     Here  followed  a  covenant 

the  plaintiff  to  keep  insured  the  insurable  goods. 

^The  plea  then  ayerred  that,  after  the  execution  of  the 

^leed  by  the  plaintiff,  in  the  day  time,  to  wit,  at  half 

"^Mst  two  o'clock  in  the   afternoon  of  the  11th  day 

^>f  March,  1861,  the  defendants,  in  pursuance  of  the 

^eed,  caused  to  be  delivered  to  the  plaintiff,  at  his 

"^hen  place  of  abode  in  England,  a  certain  demand  in 

^^nriting,  signed  on  behalf  of  the  defendants  by  their 

^igents  in  that  behalf  duly  authorized,  whereby  the 

defendants  demanded  of  the  plaintiff  the   immediate 

^^i^rment  by  the  plaintiff  to   the   defendants  of  the 

principal  sum  of  200/.,  which  then  remained  due  and 

owing  by  the  plaintiff  to  the  defendants  on  the  security 

of  the  deed ;  and  the  plaintiff  did  not  immediately  upon 

the  said  demand  pay  the  same.     And  that  after  the 

demand  had  been  mtide,  and  after  the   plaintiff  had 

biled  to  pay  the  principal  sum,  and  whilst  the  same 

"emained  due  and  owing  on  the  security  of  the  deed, 

nd  whilst  the  demand  remained  in  force,  the  defend- 

its  in   the   day  time,  at   the   said   times  when  &c., 

aoeably  entered  into  and  upon  the  plaintiff's  dwelling 
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[1862.]  hoase  mentioned  in  the  first  count  then  belonging  to 
XoMs  ^^^  occupied  by  him,  in  which  certain  property  com- 
WiIaoN.  prised  in  and  assigned  by  the  said  security  then  was, 
for  the  purpose  of  seizing,  removing  and  converting 
the  same  to  the  purposes  of  the  said  security;  and, 
having  so  entered,  the  defendants  then  seized  and  took 
in  the  dwelling  house,  and  carried  away  therefrom, 
divers  goods  of  the  plaintiff  then  being  therein,  to  wit, 
household  furniture,  &c.  which  were  properly  assigned 
by  the  deed,  or  household  furniture  &c.  of  the  plaintiff, 
subject  to  the  deed,  which  had  been  after  the  execution 
of  the  deed  and  before  the  demand  purchased  or  ac- 
quired, and  placed  by  him  in  and  were,  and  remained 
in  the  dwelling  house :  justifying  the  trespasses  alleged 
in  that  count. 

Second.  As  to  part  of  the  goods  in  the  third  and 
fourth  counts,  that  after  the  demand  in  the  first  plea 
had  been  made,  and  the  plaintiff  had  failed  to  pay  the 
principal  sum,  the  defendants  peaceably  entered  the 
dwelling  house  of  the  plaintiff,  and  took  and  carried 
away  and  detained  divers  goods  of  the  plaintiff  therein, 
which  were  property  comprised  in  the  deed,  and  after 
a  reasonable  time  had  elapsed,  sold  and  disposed  of  them 
in  the  manner  provided  for  by  the  deed. 

Third.  Traverse  of  the  goods  in  the  declaration  being 
the  goods  of  the  plaintiff. 

Fourth.  Not  guilty  and  non  detinent. 

Fifth.  That  what  the  defendants  did  was  by  the  plain- 
tiff's leave. 

The  plaintiff  joined  issue  on  all  the  pleas,  and  likewise 
new  assigned  to  the  first  and  second,  with  respect  to  other 
trespasses  and  detention  of  goods  not  justified  by  those 
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To  the  hew  assignment  the  defendants  pleaded  not      [1862.] 
Jguilty^  and  the  pkdntiflf  joined  issue.  ^^^ 

On  the  tiial,  before  Wtghtman  J.,  at  the  Huntingdon      y^^{^^ 
Summer  Assizes  in  1862,  it  appeared  that,  in  January ^ 
1X860,  the  plaintiflf  owed  the  defendants  the  sum  of  200/., 
^sjid  on  the  28rd  of  that  month,  for  the  purpose  of 
«BCt*uring  to  them  payment  with  interest  thereon  at  5  per 
D^nt.  per  annnm,  executed  the  indenture  set  out  in  the 
plea.    Between  2  and  8  o'clock  p.m.  of  the  11th 
'^vA,  1861,  Jacob*,  a  sheriflTs  officer's  assistant,  went 
'fcJlie  pkdntiff's  house  and  ddivered  to  him  the  following 

*^ten  paper: — 
■■•  To  William  Tomg,  of  &c 

^*  As  attomies  and  agents  for  and  on  behalf  of  William 

'^^^iit  WUsan  and  Jooeph  Pentelaw,  both  of  &c.,  co- 

as  grocers  Sec,  we  hereby  demand  of  you  the 

^^^^^^lediate  payment  of  the  principal  money  or  sum  of 

'^^^O^,  now  due  and  owing  from  you  to  the  said  WilUam 

"^^ttitt  WSsan  and  Jooeph  Penielow,  under  and  by  virtue 

^^^    «i  certain  indenture  or  bill  of  sale,  bearing  date  on 

^^^    about  the  28rd  day  of  January,  1860,   and  made 

^^^tr^een  you  the  said  William  Toms  of  the  one  part  and 

'•^e    said  William  Pettitt  Wilson   and  Joseph  Penielow 

^^^  "the  other  part,  together  with  interest  on  the  said 

P^^Acipal  money  from  the  date  of  the  said  indenture 

^^*ter  the  rate  of  5/.  per  cent,  per  annum.     Dated  this 

>^  ati  day  of  March,  1861. 

'' Fisher  if^  Ginn, 

"  Solicitors,  St.  Ives,  Bunts." 

•^^cobs  said,  ''There  is  a  notice  from  Mr.  Wilson  and 

^M>.  f^entelaw  on  the  bill  of  sale."    The  plaintiff  took 

*>*.  aiid  said  "You  may  do  your  best  and  your  worst*" 

JdcobM  then  seized  immediately.    Mr.  Ginn,  the  de- 

^OK_  nr.  2  o  b.  &  s. 
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[1862.]      fendants'  attorney  said,  '*I  had  authority  from  Mr.  WiUan 
Toms        to  put  the  deed  in  force*    I  told  Jacobs  if  he  was  paid 

WiIioH.      ^^  200i  and  interest  he  was  to  come  away,  and  not 
to  seize/' 

Certain  goods  of  the  plaintiff  to*  the  value  of  15iL  were 
at  a  neighbouring  railway  station  when  Jacobs  seized  at 
the  house.  These  goods  were  not  assigned  to  the  defend- 
ants, but  they  also  were  seized  by  the  defendants  and 
sold,  and  were  the  goods  in  respect  of  which  the  verdict 
was  found. 

By  consent  of  the  parties  the  jury  found  a  verdict  for 
the  plaintiff  with  15/.  damages  in  respect  of  the  matters 
complained  of  in  -the  third  and  fourth  counts  and  the 
matters  newly  assigned,  and  for  the  defendants  on  the 
other  counts;  leave  being  reserved  to  the  plaintiff  to  apply 
to  the  Court  for  a  rule  to  increase  the  damages,  by  suph  a 
sum  as  an  arbitrator  to  be  named  should  award,  in  case 
the  Court  should  be  of  opinion  either  that  there  was  no 
sufficient  demand,  or  no  de&ult  after  demand.  ^ 

O^Malley,  in  the  following  Term,  obtained  a  rule  < 
accordingly ;  citing  Rogers  v.  Mutton,  2  F.  Sf  F.  7&k  « 
770  note. 

Mills  and  Phear  shewed  cause. — By  the  terms  of  th«"=^ 
deed  the  money  was  payable  ^'immediately  upon  demandB^ 
thereof  in  writing,''  and  the  notice  is  good,  as  it  foUow^^r' 
the  terms  of  the  deed  ;  Hyde  v.  Watts  (a).  [Cochbunsf^^ 
C.  J.  The  word  "  immediately"  must  have  a  reasonabl^-l 
construction.]  The  question  is,  what  was  the  intentior^K^' 
of  the  parties  to  the  instrument?  According  to  th»L^ 
general  rule  of  law,  a  man  is  not  expected  to  perfor 
impossibilities,  and  therefore  if  he  is  required  to  do  an  ^ 
(«)  12  Af.  #  W,  254.  261. 
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thing;  a  reasonahle  time  is  allowed  him  for  the  pmpose.      [1862.] 

But  the  ordinary  case  of  paying  money  seems  an  ezcep-        xoms 

^on.     If  a  bill  of  exchange  payable  on  demand  is  not      wilsov. 

jpaid^  the  payee  may  take  legal  proceedings  at  once.  [CocA- 

^^fm  d  J.    Take  for  granted,  for  the  purpose  of  the 

^vgomenty  that  the  plaintiff  would  be  bound  to  pay  the 

ottier  parties  to  the  deed  immediately  if  they  had  come 

't:^  demand  the  money,  or  even  a  person  coming  from 

^bem  with  sufficient  authority.    But  here  they  send  a 

I'ttiliff,  who  is  a  mere  messenger,  to  make  the  demand, 

norf^  to  receive  the  money.]    The  authority  of  the  bailiff 

^^    ^  question  of  fact,  which  was  not  raised  at  the  triaL 

^^  ^Ixere  one  man  employs  another  to  do  a  thing,  unless 

^^^    nature  of  the  employment  requires  him  to  do  it 

l^^^ariBonally,  he  may  do  it  by  the  agency  of  a  third  person. 

^'^^^^isequently  here  the  attorney  authorized  by  the  defend* 

^^•^■fc*  to  receive  this  money  could  delegate  that  authority. 

y-'^^iaddntm  J.  But  the  first  step  towards  rairing  that  point 

^^^  "^as  the  written  notice  sufficient  notification  to  the  plain- 

^^^F"?  Are  you  not  bound  to  shew  that  the  bailiff  commimi- 

^^^*^d  to  the  plaintiff  that  he  had  authority  to  receive  the 

'^^^>iiey?]     The  person  who  owes  money  disputes  at  his 

l^^:ril  the  authority  of  the  person  sent  to  receive  it. 

t  ^y^octbum  C.  J.     Such  a  doctrine  would  be  a  snare, 

*^ir  the  person  who  comes  to  receive  money  may  have 

^^o   anthority  to  do  sa]     In  Boulton  v.  Reynolds  (a)  it 

^^^aja  held  that  a  man  merely  left  in  possession  of  a 

^^treas  by  the  person  who  distrains,  has  no  implied 

^.Titliofity  in  law  to  receive  from  the  tenant  payment  of 

t;Iie  rent  distrained  for;  but  Gregory  v.  CotterelUfi)  is 

"^^i^  rdied  on.     [BkuMum  J.    Oregory  v.  CotterellYfta 

(a)  21:  #£1  309.  (6)  5E.4-B.  571. 

2  o  2 


452  [sittings  nf  BANC  AFTER  MICH.   TERM.] 

[1862.]      the  cade  o£  a  Bheriff,  who^  as  sacli,  is  excepted  from  the 
Tomb        ordinary  rule,  and  is  responsible  for  what  his  officer 

Wilson.  ^^^>  although  the  act  is  a  tortious  one.  But  that  is 
Tery  different  from  the  case  of  an  ordinary  principal, 
who  is  not  responsible  for  the  acts  of  his  agent  unless 
acting  within  the  scope  of  his  authority.  Was  there 
a  default  here  until  a  reasonable  time  for  the  plaintiff 
to  seek  the  attorney  for  the  defendants  had  elapsed  ?] 
Yes.  The  language  used  by  the  plaintiff  amounted 
to  a  refusal.  ''  Where  a  condition  is  to  be  performed 
immediately,  he  shall  haTe  a  reasonable  time  to  per- 
form it,,  according  to  the  nature  of  the  thing  to  be  dcme. 
So,  if  it  be  to  be  perfonned  upon  demand.  But  if  he 
refuses  upon  demand,  it  is  broken,  though  he  performs 
it  within  a  reasonable  tkne  afterwards/'  Cam.  Dig. 
Condition  (G.  5).  [Coehlmm  C.  J.  That  is  if  he  m- 
properly  refuses.]  Then  the  question  whether  a  reason- 
able time  had  been  allowed  ought  to  have  been  put  to 
the  jury.  [Wightman  J.  It  was  not  suggested  at  the 
trial  that  reasonable  time  had  not  been  allowed.] 

[They  were  proceeding  to  contend  that  the  plaintiff, 
by  not  disputing  the  authority  of  the  sheriff's  officer  to 
receive  the  money,  and  by  the  language  he  used, 
waived  all  objection  to  the  demand  of  payment;  foi 
which  they  cited  Hochster  v.  De  La  Tour  (a);  but  the^ 
Court  ruled  that  this  point  could  not  be  gone  into,  a^B 
it  had  not  been  raised  at  the  trial.] 

(yMalley  and  Keane,  in  support  of  the  rule,r  were  no'^c 
called  on. — They  however,  during  the  argument  of  th*:.^ 
defendants'  counsel  referred  to  an  unreported  case  r   ^ 

(a)  2E.fB,  678. 
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Brighiy  v.  Norton^  tried  before  Blackburn  J.  at  the  London      [1862.] 
Sittings  after  Hilary  Term,  1862  (a>  "^^^ 


CocKBxmN  C.  J.  (ft).     We  are  all  of  opinion  that  the 

^rule  should  be  made  absolute.    By  the  terms  of  the  bill 

o/sale,  the  plaintiff  was  under  an  obligation  to  pay  this 

xnoney  immediately  upon  demand  in  writings  and  if  he 

did  not  then  the  defendants  were  entitled  to  take  pos- 

o^smmxm  of  and  sell  the  goods.     Here  such  a  demand  was 

'■^^^^e.    The  deed  must  receive  a  reasonable  oonstruc- 

^«^^a,  and  it  could  not  have  meant  that  the  plaintiff  was 

'>^>'*and  to  pay  the  money  in  the  very  next  instant  of 

^K^c^e  after  the  demand,  but  he  must  have  a  reasonable 

^-^^c^e  to  get  it  fix)m  some  convenient  place.     For  in- 

^'"'•^ice,  he  might  require  time  to  get  it  from  his  desk, 

^^^^      to  go  across  the  street,  or  to  his  bankers  for  it. 

^*^«XQre  are  other  circumstances  in  the  case.    When,  as 

^^*^  the  person  making  the  demand  is  not  the  person 

^^^^tdtled  to  the  money,  but  his  attorney,  the  person 

^^    whom  the  demand  is  made  must  have  a  reason- 

^*^lc  opportunity  to  inquire  into  the  authority  of  the 

'^^M>n  making  the  demand.    The  attorney  may  send  a 

^^iliff  to  make  the  demand  and  authorize  him  to  receive 

^^^  money,  but  the  mere  demand  by  that  bailiff  does 

^^0"k  intimate  to  the  plaintiff  that  payment  to  him  will 

^^^fiBce;  that  fact  at  least  ought  to  have  been  communi- 

^^^►•tcd  to  the  plaintiff.     And  even  if  that  fact  had  been 

^^oxKununicated  to  the  plaintiff,    still,  if  he  bona  fide 

doubted  the  truth  of  the  statement,  he  would  have  been 

entitled  to  some  opportunity  to  inquire  into  its  truth 

C«)  Since  reported,  in  banc,  32  Z.  Jl  0-  i?.  38 ;  9  Jur.  N.  8.  495. 
C*)  The  judgments  of  the  Queen's  Bench  in  this  case  are  given  ex 
t'afione. 


Wilson. 


T. 

WlLSOV. 
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[1862.]  before  the  defendants  would  be  entitled  to  adxe  his 
Toms  goods.  The  defendants'  oonnsel  contend  that  if  a  person 
who  is  entitled  to  payment  on  demand  employs  some 
one  else  to  make  the  demand  for  him^  that  is  sufficient^ 
although  the  authority  of  the  person  making  the  demand 
is  not  known  to  the  debtor  or  even  communicated  to 
him.  But  that  cannot  be  so;  the  obvious  consequences 
of  such  a  rule  are  at  once  an  answer  to  it :  for  a  debtor 
might  thereby  be  put  in  the  position  of  either  paying  a 
person  not  authorijsed  to  receive  the  money^  and  so  be 
compelled  to  pay  it  again,  or  be  at  the  risk  of  having  his 
goods  seized  if  the  person  making^e  demand  were  really 
authorized  to  receive  the  money. 

WiGHTMAN  J.  concurred, 

Blackburn  J.  I  am  of  the  same  opinion.  In  general^e.-' 
where  money  is  payable  on  demand,  the  law  holdatJ 
that  the  creditor  is  bound  to  find  out  the  debtor.     ButJ^ 
when,  by  the  express  terms  of  the  instrument  creatint  m 
the  debt,  payment  is  to  be  made  '^immediately  upo~^ 
demand  in  writing,''  it  must  be  construed  to  mm  ^- 
within  a  reasonable  time.     Tins  agrees  with  what 
said  in  Com,  Dig.  tit.  Condition  (G.  5):   '*  Where  a  coi^c 
dition  is  to  be  performed  immediately,  he  shall  have 
reasonable  time  to  perform  it,  according  to  the  nature 
the  thing  to  be  done.     So,  if  it  be  to  be  performed  up^^ 
demand."  And  by  a  ''reasonable  time"  must  be  und^^ 
stood  time  enough  to  ascertain  the  will  of  the  creditor,< 
a  person  authorized  by  him  to  receive  the  money.    N« 
was  there  any  ground  in  the  present  case  for  saying  i 
the  person  who  brought  this  notice  to  the  plaintiflf  i 
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90  anfhorued?  The  notice  professes  to  oome  from  the      [1862.] 
attorneys  of  the  defendantSj  and  demands  payment  on        Joiis 
tiiieLr  behall    It  was  urged  by  the  defendants'  counsel      wiuoir 
tha.t   the  mere  fietct  of  a  man  being  employed  to  bring 
sacli  a  notice  to  another  does^  by  itself^  clothe  the  mes- 
senger with  authority  to  receive  the  money,  although 
lie   does  not  communicate  to  the  party  that  he  has 
mch    authority,  as  was  the  case  here;  but  I  cannot 
secede  to  that.    If  there  were  any  evidence  that  the 
plaintiff  had  been  told  that  the  bailiff  had  such  authority, 
sad  that  he  did  not  then  require  time  to  inquire  into  the 
^i^tib.   of  the  statement,  it  might  be  said  that  enough 
^^^  been  done;  but  there  is  no  such  evidence. 

M:«xlokJ.  ooncnrred. 

Bale  absolute. 


IN  THE  EXCHEQUER  CHAMBER.  1868. 


Tuesday, 

Toms  against  Wilson  and  another.  Jun$ii\h. 

For  hoad  note,  see  ante,  p.  442. 

^•^UE  defendants  having  appealed  against  this  decision, 

the  appeal  was  heard  before  Pollock  C.  B.^  Wil- 

^^^iMS,  WiLLBS  and  Keating  JJ.,  and  Bbamwell  and 

^-^AHNBLL  BB. 

Jlft2Zi(PA«arwithhim),forthedefendants.— Thcquestion 
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1863.        ^^  whether^  under  the  circumstances^  the  demand  made  by 
:^^        the  sheriflPs  officer^  who  was  authorized  by  the  defendants' 
Wilson       <^^i^6y  to  make  it^  was  sufficient  to  justify  the  seizure  of 
the  plaintiff's  goods.     [JPallock  C.  B.    You  should  have 
told  the  plaintiff  the  amount  he  was  required  to  pay. 
How  is  he  to  calculate  the  amount  of  interest   in  a 
moment  ?]     He  should  be  prepared  to  pay  his  debts,  and 
therefore  must  know  their  amount.     [PoUoek  C.  B.    Is 
he  then  bound  every  day  to  jot  down  the  interest?] 
The  deed  here  contains  a  covenant  that  the  plaintiff 
will  pay  ''immediately  upon  demand  thereof  in  writings" 
and  it  is  sufficient  if  the  notice  follows  the  terms  of 
the  covenant.     [^Pollack  C.  B.     Suppose  the  covenantor 
was  a   paralytic  man^   whom   it   would    cost  twenty 
minutes  to  go  upstairs  to  fetch  the  money,  could  they 
seize  his  goods  in  the  meantime?   And  even  a  strong 
man  would  have  a  right  to  say,  ''Let  me  go  upstairs 
and  fetch  the  money."]     According  to  that  if  the  money 
were  200  miles  off,  he  would  have  a  right  to  time  to 
fetch  it.     The  law  always  looks  at  the  intention  of  the 
parties  to  an  instrument.     In  1  Rol.  Abr.  449,  "  Con- 
dition'' (F.),  pi.  2,  "Where  a  condition  by  exposition  of^ 
law  is  to  be  performed  upon  demand,  still  he  shall  have  -^ 
reasonable  time  to  perform  it  after  the  demand."    PL  3,  « 
"  Where  it  is  to  be  performed  within  a  reasonable  time^ 
after  demand,  by  exposition  of  law  if  he  on  demandJ 
reftises,  the  condition  is  broken,  even  if  he  performs  it^ 
afterwards  within  such  reasonable  time  which  wouldM 
be  good  performance  if  there  had  been  no  refnaaL'^ 
[Williams  J.     That  does  not  apply  to  the  case  of  paying 
down  money  like  the  present.]   A  man  employed  as  agenS= 
to  receive  money  may  depute  another  person  to  receive 
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it  for  Inm,  and  payment  to  that  person  will  be  good.        1863. 
Besides  here  the  plaintiff  did  not  dispute  the  authority  of        joms 
^  agent  or  ask  for  time,  but  told  the  party  making  the      wilsov. 
demand  that  he  might  do  his  best  and  his  worst.     [  fVil" 
&UKI  J.    The  obligee  of  a  bond  might  come  to  make 
his  demand  on  Sunday  mornings  as  the  obligor  was  going 
to  church?]     Moreover  the  deed  empowers  the  defend- 
ants to  make  the  written  demand  by  affixing  it  on  the 
/OTemises  of  the  plaintiff.     Suppose  the  plaintiff  were 
^f^sent  from  home  at  the  time^  were  they  bound  to  wait 
^^^  bis  return^  or  calculate  how  far  off  he  was  ? 

^^^MaJky^  contra. — ^The  demand  is  informal  and  bad. 

^^e    coyenant  is^  that  the  plaintiff  will  pay  the  money 

^uixnediately  upon  demand  thereof  in  writing.'^    The 

^^^exxdants  employ  their  attorney  to  make  a  demand 

}^^    tjiemj   which  would  probably  be  sufficient;    but 

^^    %ttomeyj  being  only  a  delegate  himself^   cannot 

^^gate  that  authority  to  another.     In  Clark  v.  Dtg- 

^^^^^^    (a)   it  was  held  that  an  attachment    for  non- 

^ytxient  of  costs  could  not  be  supported  by  a  demand 

^^  tbem  by  a  third  person  authorized  by  the  attorney 

^  receive  them.    It  was  there  urged  that  the  real 

^^torney  in   the   cause   was   the   person   to    demand 

^  oosts^  although  not  the  attorney  on  the  record. 

^^^rke  B.  said^  "  The  reason  why  a  demand  by  him  is 

Xiffidentj  is^  because  pajrment  to  him  would  be  payment 

^^^  his  principaL    A  demand  of  costs  by  the  attorney 

^^^imself  is  sufficient^  because  he  represents  the  principal 

^^^r  all  the  purposes  of  the  suit;  but  he  cannot  employ 

Another  to  receive  them  for  him.    The  rule^  delegatus 

^on  potest  delegare^  applies.'^    [  Williams  J.    There  is  a 

(fl)  3M.iW.  319. 
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1863.       <^<^se  in  the  Queen's  Bench  which  shews  that  if  a  mort- 
Tomb        B^^S^  o{  goods  scizes  them  too  soon,  the  sum  leoover- 
_  ^*  able  is  not  their  actual  value,  but  the  value  of  the  l^al 

interest  of  the  mortgagor  in  them.  [IVevefyan.  Anwnu 
CuruB.  That  is  Brierfy  y.  Kendall  {a).  Williams  J. 
It  was  followed  by  another  case  in  the  Exchequer  (ft).] 
[He  was  then  stopped.] 

Pollock  C.  B.  We  are  aU  of  opinion,  including 
my  brother  Bramwell,  who  has  gone  to  Chambers,  that 
the  judgment  of  the  Court  below  must  be  aflSrmed. 
Here  a  written  demand  of  money  was  made,  but  it  did 
not  say  "  pay  the  bearer,''  and  it  would  be  very  unsafe 
to  make  the  bearer  the  person  to  be  paid,  for  the  actuaDy 
authorized  person  might  have  lost  the  document,  which 
some  stranger  might  have  picked  up.  Then,  there  being 
no  intimation  that  the  money  was  to  be  paid  to  the  man 
presenting  the  notice,  the  question  is,  was  there  a  defisiult 
in  the  plaintiff  in  not  paying  it  to  him  ?  There  was  none, 
and,  consequently,  nothing  to  justify  the  immediate 
seizure  of  the  plaintiff's  goods,  and  the  present  action  for 
"*  seizing  them  is  therefore  maintainable*  It  is  not  easy 
even  to  a  judicial  mind  to  separate  its  views  entirely 
from  the  consequences  of  a  judgment,  and  it  is  impos- 
sible to  say,  in  a  case  like  the  present,  that  where  the 
damages  are  to  be  referred  to  an  arbitrator,  if  he  were 
to  award  to  the  plaintiff  the  entire  value  of  the  goods^ 
seized,  the  defendants  would  not  be  stripped  altogether  o£^ 
the  value  of  their  security.  But  we  are  relieved  verjr 
much  from  any  consideration  of  this  sort  by  the  case  o0 
Brierfy  v.  Kendall  (a),  which  is  a  dear  authority  thati^ 

(a)  17  Q,  B.  937. 

(6)  Perhaps  Chin^ry  v.  ViaU,  bH.^N,  288. 


)  [sittings  in  banc  after  iflca  term.] 

l1862.] 


Tuesday, 
Vovtmbct 
18th.] 

Oenerallien, 
Wharfinger, 
Excessive 
claim  of  Hen. 
Broker, 
Harbours, 
Docks  and 
Piers  Clauses 
Act,lQ^7,104' 
11  Vict,  c,  27. 
M.2#45. 
Cofnmerctal 
Dock  Com- 
pony's  Acts* 


Dbesseb  against  Bosanqubt,  Treasurer  of  the 
Commercial  Dock  Company. 

1.  Quare,  whether  the  general  lien  of  a  wharflfnger  at  oomnum  law 
extends  beyond  wharfage  charges  properly  so  called. 

2.  Qiftsre,  whether  a  person  entitlea  to  a  general  lien  forfeits  his  rig^t 
by  claiming  to  detain  under  colour  of  it  goods  to  which  it  does  not 
extend? 

8.  2^1^  Cbmmm?ta/2)0cl;Aw^anv  was  created  by  60  ^.3. 0.207.  (local 
and  personal,  declared  public).  By  61  0, 3.  e,  66.  (local  and  personal, 
declared  public),  the  Company  are  empowered  to  distrain  and  seU  ships 
for  non-payment  of  rates  and  cha^;e8  due  f<Hr  dodcage  of  diips^ 
reoeiTing,  warehousing,  and  storing  c^ds,  and  if  any  owner,  consignor 
or  consignee  of  uy  goods  or  merchanoize  neglects  or  refbses  to  nay  rates 
or  chaises,  the  Company  may  detain  the  goods  kc  until  paid,  and,  if 
remoTed  before  payment,  may  distrain  any  goods  of  the  owner,  consignoir 
or  consignee,  and  detain  and  sell  the  same ;  or  may  prosecute  actions  for 
those  duties.  10  &  1 1  Vict,  c.  27.,  The  Harbours,  IJocb  and  Piers  Claiises 
Act,  1847,  sect  45,  contains  similar  provisions,  which,  by  14  &  16  Viet, 
c,  xliiL,  are  extended  to  The  Commercial  Dock  Company,  The  plaintiff 
having  purchased  from  the  owners  some  timber  stored  at  the  Comsmereied 
Docks,  and  which  was  entered  in  the  books  of  the  Company  in  the  name 
of  a  looker,  the  Company  reftised  to  transfer  the  timber  mto  the  name 
of  the  plaintiff,  on  the  ground  that  the  broker  was  indebted  to  them  £» 
rent  and  charses  in  reject  of  other  floods  standing  in  his  name  in  the 
books  of  the  Company,  although  the  plaintiff  tendered  to  them  the  spedfie 
rent  and  charges  due  in  respect  of  the  goods  purchased  by  him.    Seld, 

(1.)  That  the  above  statutes  conferred  on  the  Company  no  ri^^t  to 
aoso. 

(2.)  That  the  Company  could  not  rely  on  any  general  lien  to  that 
extent  by  the  common  law,  supposinff  that  such  existed,  as  the 
statutes  must  be  taken  to  displace  suoi  right 

Q  FECIAL  case  stated  by  oonsent  under  a  Judge's 
order. 

The  plaintiff  is  a  timber  merchant  in  London  trading 
under  the  firm  of  Henry  Dresser  ^  Co. 

The  defendant  is  the  treasurer  of  The  Commercial 
Dock  Company^  created  by  50  G.  3.  c.  207.j  intituled 
''An  Act  for  the  maintaining  and  improving  the  docks 
and  warehouses,  called  The  Commercial  Docks,  and  for 
making  and  maintaining  other  docks  and  warehouses  to 


^g 
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4C^!^miniiiiicate  therewith,  all  in  the  parish  of  St.  Mary,      [1862.] 
^^^XotherhUhe,  in  the  couniy  of  Surrey."  ^'dr^^ 

On  the  9th  April,  1861,  the  plaintiflF  purchased  of    BoeAHQurr 
[^'•easTB.  Bay  ^  Son  a  lot  of  fir  timber  belonging  to 
[^eaars.  Ray  jp  San,  part  of  a  cargo  imported  in  the  ship 
f^abei,  from  Swartwick,  and  which  was  stored  in  the 
^^^^^^fmercial  Docks,  and  entered  (under  the  circumstances 
Xs  ^^einafler  mentioned)  in  the  books  of  the  Dock  Com- 
p^^y  in  the  names  of  Churchill,  McMillan  ^  Co. 

TTpon  the  purchase  the  plaintiff  received  from  Messrs. 
-^K«y  ^  Son  an  invoice  and  a  delivery  order,  of  which 
tt^.^  AjUowing  are  copies : — 

''Badson's  Wharf,  MUhoatt. 
*'  ^^kToMTB,  H.  Dresser  ^  Co.       ''London,  9th  April,  1861. 
''Bought  of  Wm.  Ray  %  Son. 
''  1861.  -I  To  225  lids.  19  ft.  Swede  Tim- 
^I^'-^ilO.)     bcr@41/6        -        .        £467  18    8" 

**  ^ow  "  London,  9th  April,  1861. 

"  lo  the  Superintendent  of  the  Commercial  Docks. 
'^xulfer  or  deliver  to  the  order  of  Messrs.  fF.  Ray  ff  Son 
^^  'Under  mentioned  goods  ex  Haabet.    Bs.  No.  Captn. 

^  )  Swartwick,  they  paying  all  charges  from 

^^^  April,  1861. 

Fir 

*'  Hoats  486  ps.  fir  timber    11,269  fo^ 

"Lds.        225  19 

^  •'  Churchill,  McMillan  ^  Co.'' 

^^orsed  '*  Wm.  Ray  ^  Son.'' 

,j^  ^^e  price  of  the  timber  was  duly  paid  by  the  plaintiff 

-^CeflBrs.  Ray  jr  Son. 
^,^  -l^e  cargo  of  timber  had  been  imported  by  the  owner 
^^*^ot  Mr.  Rolles  Driver,  a  timber  merchant,  carrying 
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G2,]  on  business  at  SctUhampUm,  and  was^  in  the  month  of 
August,  1860^  landed  at  the  Commercial  Docks,  from 
The  Haabet,  by  Messrs.  Churchill,  McMittan  tf  Co.,  tim- 
ber brokers^  carrying  on  business  in  copartnership  in 
Cannon  Street,  London,  who  had  been  employed  by  Rolb 
Driver,  as  his  brokers  and  agents,  to  receive  and  dispose 
of  the  cargo. 

The  cai^  was  landed  by  ChurchiU,  McMillan  jr  Co. 
upon  the  following  order : — 

*' London,  the  23rd  August,  I860. 
''To  the  Superintendent  of  the  Commercial  Docks. 

"  Sir.  Please  to  receive  from  the  ship  Haabet^  Captn. 
G.  Fumborff,  from  Swartwick,  the  undermentioned  goods.  '^  -■^^ 

(Signed)   Churchill,  McMillan  if  Co.  ^^^ 

"DeMripdon  of  goodt  |  Qwuititjr,  mark  St  Na  |  Weight  |  Doty  paU  or  bonded. 

*'  3192  pieces  2x9  inch  Yw  deals. 

"  1545  Pees.  Fir  Tbr.  760  Ids. 

''Be  good  enough  to  give  every  assistance  in  the 
discharge  of  this  carga 

''  N.B. — The  above  notice  is  to  be  filled  up^  signed 
and  transmitted  to  the  Commercial  Docks,  RatherhUhe, 
before  the  goods  can  be  landed.'' 

The  landing  account  of  that  part  of  the  cargo^  which  ^flcKTs^ji 
consists  of  the  fir  timber^  was  furnished  by  the  Dock  -^iCT^zsck 
Company  to  Messrs.  Churchill,  McMillan  jf  Company,  ^'^^^jmnf, 
on  the  I2th  September,  1860.   The  following  is  a  copy : 

"  Stowed  6  Dock  North  above  Post  16. 
"No.  444.  Rotn.  732. 

*'  Commercial  Docks.  12th  September,  1862.  .^^^^62. 

"  Received  firom  the  ship  Haabet,  Captn.  Fomborf^^^^  ^.^jrg, 
from  Swartwick,  the  following  goods. 
"  Imported  to  order. 
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"  Entered  by  Mewrs.  Churchill,  McMUan  ff  Co.  [1862.] 

"  Began  to  discharge  24th  Aufft.  /60.  Dbwsbb^ 

"  Finished  discharging,  8th  Sepir.  /60.  Boai  Jiun. 
S45  Pees.  Kr  Timber.                       818  Ids.  42  feet. 
"  1  Pea  broken,  see  float  83. 
J:  H.  Morris."           Signed  "  J.  Ross,  Jr.,  Snpt!" 

LC  Company  having  required  the  bill  of  lading  of 
cargo  to  be  produced  to  them,  it  was  exhibited  by 
Crykm^rehill,  McMillan  jf  Co.,  at  the  dock  office,  on  the 
^^tli.  September,  1860.  The  following  is  a  copy  of  the 
^iXX  of  lading : — 

**  Shipped  in  good  order  and  well  conditioned,  by 
^^^^9m^s  Dickson  jr  Co.,  in  and  upon  the  good  ship  called 
-^'^    Saabet,  whereof  is  master  for  this  present  voyage 
^^-  -^umborg,  and  now  riding  at  anchor  in  the  port  of  Lodged  in 
^^^^t^w-furick,  and  bound  for  London,  266  dozen  2x9  inch  ChulchOl, 
^^ala^  6  to  24  feet,   1545  pieces  of   square  timber,  Co,,  8ep?i^ 
^^^^JTeof  284  pieces  on  deck  being  marked  and  num« 
^^^'^d  as  in  the  mai^,  and  are  to  be  delivered  in  the 
^*^   good  order  and  well  conditioned,  at  the  aforesaid 
'^^'^  of  London?*  (here  followed  the  usual  exceptions), 
^*ito  order  or  to  assigns,  paying  freight  for  the  said 
^^^^^d«  per  charterparty,  with  primage  and  average  accus- 
^**^ed.    In  witness  whereof  the  master  or  purser  of  the 
^^^^  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this 
^^^o^  and  date,  the  one  of  which  bills  being  accomplished 
^^  others  to  stand  void. 

*'  Dated  in  Swartwick,  10th  July,  1860.     Signed  G. 
^^^^-nborgJ* 

^^^orsed,  ''James  Dickson  ^  Co. 

^^  Deliver  to  Churchill,  McMillan  %  Co.,  or  order. 

"  Rolles  Driver:' 
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[1862.]  Upon  the  exhibition  of  the  bill  of  lading  at  the  DodL 

Dbuseb      Company's,  office,  the    goods  mentioned    in    it  were 

BosAiiQun.    ei^tered  in  the  Company's  timber  ledger  ''  as  imported 

to  order,  and  entered  by  ChurchilU  McMillan  jr  Com^ 

pany/*    The  term  *'  entered''  signifies  entered  at  the 

Custom  House. 

In  the  beginning  of  Aprils  1861|  a  portion  of  the 
cargo  was  sold  by  Rolles  Driver  to,  and  paid  for  by» 
Bay  ff  Sarij  being  the  same  portion  of  the  cargo  which 
was  afterwards  bought  by  the  plaintiff  from  them. 

Bay  ^  Son  took  no  steps  to  have  the  timber  trans- 
ferred into  their  names  in  the  books  of  the  Dock 
Company,  and  at  the  date  of  the  purchase  by  the 
plaintiff  the  timber  still  remiuned  as  originally  entered 
in  the  dock  books,  in  the  name  of  Churchill,  McMillan 
ff  Co.  But  upon  the  purchase  by  the  plaintiff,  Azy  ^ 
Son,  on  the  9th  April,  1861,  obtained  firom  Churchill, 
McMiUan  Sf  Co.  (who  furnished  the  same  by  directions 
oi  Rolles  Driver),  the  transfer  order  of  that  date  for  the 
timber  sold  as  aforesaid  to  the  plaintiff,  to  whom  Ray  ^ 
Son  indorsed  the  order. 

On  the  11th  April,  1861,  the  plaintiff  verbally  agreed^ 
to  sell  42  loads,  part  of  the  timber  so  bought  by  \nm^  j 
to  Gibbings  %  Steer,  at  a  profit  of  15«.  M.  per  load^,  J 
or  j£32.  Ws.  in  the  whole,  and  thereupon  he  gave  themca 
a  transfer  order  on  the  Dock  Company  for  the  ddiverg^ 
of  the  same. 

On  the  same  day  the  plaintiff  presented  at  the  DocIC^ 
Companjr's  office  the  transfer  order  of  the  9th  Apri^^k 
1861,  from  Churchill,  McMillan  j*  Co.,  to  Aiy  ^  Somx 
indorsed  as  aforesaid  to  the  plaintiff,  for  the  puiK^ 
pose  of  having  the  timber  therein  mentioned  trans-tf 
ferred  to  his,  the  plaintiff's,  own  name,  so  that  tl 
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^=Mrder  he  had  given  to  Gibbing  8f  Steer  might  he  acted       [1862.] 

'^-^'*-  DEE88ES 

On  the  12th  April,  1861,  the  transfer  order  of  the    bosahqubt. 

%^th  April,  1861,  was  returned  to  the  plaintiff  by  the 

ZMDock  Company,  with  the  following  letter :— '*  12th  Aprils 

^3^861.     Gentlemen.    The  enclosed  transfer  order   for 

pieces  timber,  225  loads,  19  feet,  ex  Haabet,  lodged 

your  firm,  cannot  be  accepted.    Your  obedient  Ser- 

^^^^ant,  G.  Griffin,  Secretary.    Messrs.  H.  Dresser  ff  CoJ^ 

The  following  letter  was  also  sent  on  behalf  of  the 

I9Dock    Company  to   Churchill,    McMillan    if    Co.  : — 

^  ^  12th  AprU,  1861.    Gentlemen.    By  order  of  the  board 

^c^f  directors,  your  order  in  favour  of  Messrs.  Ray  ff  San, 

486  pieces  timber,  ex  Haabet,  has  been  returned  to 

B.  Dresser  ff  Co.,  with  notice  that  it  cannot  be 

^^Locepted.    Your  obedient  servant,  (?•  Griffin,  Secretary. 

I^Miesars.  Churchill,  McMillan  ^  CoP 

On  the  18th  AprU,  1861,  the  following  letter  from 

-fclie  plaintiff,  enclosing  the  same  delivery  order  of  the  9th 

^^AprU,  was  received  by  the  Company : — "  14,  Great  St. 

JELelenfs,  London,  S.E;,  18th  April,  1861.     Gentlemen. 

^%We  understand  from  Messrs.  Churchill,  McMillan  ff 

^0.  that  the  enclosed  order  is  now  right ;  please  make 

^lie  transfer  and  advise  us.     We  have  given  an  order 

*5^f  two  or  three  floats.    Yours  very  obediently,  Henry 

'^^'^sser  jf  Co.     The  Commercial  Dock  Company,  Fen^ 

^^^€Tch  Street.'' 

-A.nd  the  same  day  the  following  letter  in  reply  was 

®^^>=^t  to  the  plaintiff:—"  18th  April,  1861.     Gentlemen. 

^    ^reply  to  your  favour  of  this  date,  enclosing  order  for 

^^^•^bcr,  ex  Haabet,  I  b^  to  inform  (as  advised  yesterday) 

*^^t  it  cannot  be  accepted.    I  beg  herewith  to  return 

"Vol.  nr.  2  h  b.  &  s. 
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[1862.]  you  the  order.  I  am,  your  obedient  servant,  J. 
DMBswr"  Secretary.  Messrs.  Dresser  jr  €0.^  14,  Gt  St.  E 
BoBAKQUBT  ^®  tnuisfer  order  given  by  the  plaintiff  1 
binffs  jr  Sieer  was  also  refused  by  the  Bock  Co 
and  the  plaintiff,  in  consequence  of  the  refusal 
Dock  Company  to  accept  any  of  the  transfer  ord< 
imable  to  complete  the  sale  to  Gibbings  jr  SU^ 
lost  the  benefit  thereof 

On  the  12th  April,  1861,  the  plaintiff  bought,  1 
ChurchiU,  McMillan  ff  Co.,  and  paid  for  certaii 
timber,  a  portion  of  it  being  timber  imported 
ship  Elf,  and  the  residue  the  portion  of  7^  I 
cargo,  which  then  remained  unsold,  and  receive 
Churchill,  McMillan  ff  Co.  the  following  invoi 
transfer  orders : — 

''Meesn.  K  Dresser  j-  Co,  "London,  12th  Ai 

*'  Bought  of  ChurchiU,  McMillan  &  Co. 
"At  Public  Sole. 
"  LotB  22/23  ex  EHf,  Wyhurg, 
22  ft.  yeUow  boards 
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21 
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5092  pe.  C  26  :  3  :  14  8/11  @  ^10  ...  p  Std.      .6268  1 

Lots  47  &  48  ex.  Haabet,  Swartwick, 
210  ps.  Fir  Timber  meas«  5387  ft.  @  42/  p  Ld.      226 
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11260                                                   Lot  money 
5387  ^    
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"  No.  « London,  12th  April,  1861.  [1862.] 

"  To  the  Superintendent  of  the  Commercial  Docks.  d^mskr 

"  Transfer  or  deliyer  to  the  order  of  Messrs.  Henry    BoaAHQUET. 
-Dresser  jp  Cfa.  the  undermentioned  goods^  ex  Elf,  from 
ffyhurg,  they  paying  all  charges  ttom  10th  -May,  1861. 
''  Lots  22/23.        5092  ps.  yellow  boards. 

"  ChurchiU,  McMillan  §•  Co."" 

'*  No.  "  ZiWMfow,  12/A  April,  1861. 

"To  the  Superintendent  of  the  Commercial  Docks. 
*"*  Transfer  or  deliver  to  the  order  of  Messrs.  Henry 
-^^^^sser  jr  Co.  the  undermentioned  goods,  ex  Haabet, 
C^-f^tu.  ,  from  Swariwick,  they  paying  all  charges 

^^^TMi  10th  May,  1861. 

"  ILiots  47,  48.     Floats  216  ps.     Fir  Timber  5887  fiu 
«  Churchill,  McMUlan  §•  Co.'' 

^n   conducting  this  sale,  Churchill,  McMillan  ff  Co. 
^^^^^     employed    by  and  acted    as   the  brokers   and 

^*^^ia  t«  of Alforth,  who  had  bought  the  residue  of  The 

"^*^o&e/'8  cargo  from  Rolles  Driver,  and  the  timber  ex 
""^  ^  from  one  E.  H.  Shourd. 

*^lic  timber  ex  Elf  had  been  imported  by  Rowell  jr 

"^^^^^'n^,  the  owners    thereof,  who  had  exhibited  the  bill 

lading,  and  landed  the  timber  mentioned  therein,  at 

^^    Commercial  Dock  on  the  7th  December,  1860.     The 

^^V>er  was  thereupon  entered  in  the  books  of  the  Dock 

^^^  Jwmy  as  belonging  to  Rowell  Sf  Racine,  and  after- 

^^^^^  the  Dock  Company,  by  their  order,  on  the  18th 

^*»>«iry,  1861,  transferred  the  timber  in  their  books 

J^  -^^aU  %  Co. ;  and,  by  order  of  Hall^  Co.,  on  the  18th 

^^^"loiiy  transferred  the  timber  in  their  books  to  E.  H. 

2  H  2 


468  [SITTINGS  IN  BANC  AFTER  MICH.    TERM.] 

[1862.]  Shourd;  and,  by  order  of  E.  11.  Shourd,  the  Dock  Com- 
""dresser"  V^^Jy  o^  *^®  2nd  Aprils  1861,  transferred  the  timber 
BosAMQUET    ^^  *^^^  books  to  Churchill^  McMillan  ff  Co. 

The  several  entries  or  transfers  with  respect  to  all 
the  timber  purchased  by  the  plaintiff,  whether  forming 
part  of  the  cai^  of  The  Haabet  or  of  that  of  The  JElf, 
were  made  in  the  books  in  the  forms  (A.),  (B.)  and  (C.) 
As  to  the  timber  ex  Haabet,  neither  the  name  of -E.  -H. 
Shourd  nor  that  of  Alforth  appears  in  the  books  of  the 
Dock  Company. 

The  timber  ex  Elf,  after  it  had  been  transferred  into 
the  name  of  E,  H.  Shourd,  was  pnrchased  from  him  by 
Alforth  on  the  26th  March,  1861.  Alforth  there- 
upon obtained  from  E.  H.  Shourd  a  transfer  order  for 
the  timber  dated  the  26th  March,  1861,  in  favour  of 
Churchill,  McMillan  if  Co.,  and  delivered  the  same  to 
them,  with  orders  to  dispose  of  the  timber  on  his  account. 
Churchill,  McMillan  ^  Co,,  on  the  2nd  April,  1861, 
presented  the  transfer  order  otE.  H.  Shourd  at  the  Dock 
Company's  office,  and  the  timber  therein  mentioned  was 
thereupon  transferred  into  and  was  standing  as  aforesaid 
in  the  names  of  Churchill  and  McMillan  at  the  time  of 
the  sale  thereof  to  the  plaintiff. 

On  the  ■22nd  April,  1861,  the  transfer  order  from 
Churchill,  McMillan  ^  Co.  of  the  12th  April,  1861, 
relating  to  the  timber  ex  Elf,  was  presented  by  the  plain- 
tiff to  the  Dock  Company,  indorsed  with  a  request  to 
transfer  into  his  name  the  goods  therein  mentioned.  It 
was  returned  to  him  by  the  Company  the  same  day 
with  the  following  letter  :—'^  605.  22nd  Apnl,  1861. 
Gentlemen.  1  beg  to  return  you  herein  order  of  Cliurchill, 
McMillan  ^  Co.,  for  5092  ps.  boards,  ex  Elf,  dated  12th 
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^prily  1861,  which  cannot  be  accepted.  lam.  Gentlemen,  [1862.] 
If oup  obedient  servant,  J.  Griffin,  Secretary.  Messrs.  ""deemer 
^.  Dresser  tf  Co.''  Boeahquet. 

On  the  24th  April,  1861,  the  said  transfer  order  from 

JiAeaOT.  ChurchiU,  McMiUan  %  Co.,  of  the  12th  April, . 

'X  S61,  rekting  to  the  residne  of  the  timber  ex  Haabat, 

^v^^^  presented  hj  the  plaintiff  to  the  Dock  Company^ 

Imm  horsed  with  a  request  to  transfer  into  his  name  the 

€r^x>d8  therein  mentioned.    It  was  returned  to  him  by 

**»c  Company  on  flie  25th  ^/?n7, 1861,  with  the  following 

ietteir:— ''  Commercial  Dock  Office,  106,  Fenchurch  Street, 

^^tH   AprU,  1861.     Oentlemen.    I  beg  to  return  you 

**^*^^th  Messrs.  ChurchiU,  McMillan  ^  Co.'s  order  in 

^^^^^Jc*  &T0ur  for  216  ps.  timber,  ex  Haabet,  which  cannot 

^^  ^<3cepted«    Your  obedient  servant,  J.  Griffin,  Secre- 


Messrs.  H.  Dresser  %  Co.*' 
-^^  the  transfer  or  delivery  orders  above  mentioned 
^^^*^  in  the  usual  form. 

X>iiring  the  period  over  which  the  various  trans- 

^^^ions  referred  to  extended,  Churchill,  McMillan  ^  Co. 

^^^1^^,  to  the  knowledge  of  the  Dock  Company,  timber 

^^^^olcers  of  the  dty  of  LoTidon.    It  is  contrary  to  regula- 

^^^xi-a  of  the  city  of  London  for  a  broker  to  hold  or  deal 

^^     'timber  on  his  own  account,  and  such  regulations 

^^^i"e  known  to  the  Dock  Company. 

Xt;  is  also  unusual  for  a  timber  broker,  when  employed 
^y  parties  living  in  London,  to  cause  to  be  entered  in  his 
^^'vio.  name  in  the  books  of  the  Dock  Companies  timber 
^Hioli  he  is  employed  to  sell  on  behalf  of  his  principals. 
Unless  he  has  made  advances  thereon ;  but  under  such 
^^^'cimigtances  it  is  usual  for  a  broker  to  enter  it  in 
"*®    Qirn  name  where  such  advances  have  been  made. 
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[1862.]  &iid  it  is  usual  also  for  a  broker  to  have  the  timber 
^EEMEiT"  entered  in  his  own  name  when  employed  by  a  principal 
BoBAKQuBT.  '^^^g  ^ut  of  LondoUy  whether  such  advances  have  been 
made  or  not.  When  cargoes  of  timber  were  put  into 
the  hands  of  Churchill^  McMillan  Sf  Co.  to  sell,  the 
cargoes  were  always  either  landed  in  or  transferred  into 
their  names  in  the  books  of  the  Dock  Company^  and  the 
dock  charges  debited  to  them.  Some  of  the  owners  of 
such  goods  lived  in  London. 

Except  in  so  far  as  may  be  inferred  from  the  forgoing 
statements  the  Dock  Company,  prior  to  the  2nd  Aprils 
1861,  had  no  notice  that  the  timber  claimed  in  this 
action  was  not,  at  the  several  times  when  the  same  was 
entered  as  aforesaid  in  their  books  in  the  names  of 
Churchill,  McMillan  8f  Co.,  the  property  of  Churchill, 
McMillan  §•  Co. 

On  the  2nd  Jpril,  1861,  the  Dock  Company  had 
notice  from  Churchill,  McMillan  ^  Co.  that  the  timber 
had  never  belonged  to  them,  but  the  Dock  Company 
were  likewise  told  by  Churchill,  McMillan  Sf  Co.  that 
advances  had  been  made  by  them  upon  the  timber  to 
nearly  the  full  value  thereof,  though  in  point  of  feet 
no  such  advances  had  been  made,  and  at  the  various 
times  of  the  sales  to  the  plaintiff,  and  when  the  various 
transfer  orders  were  received  by  him,  ChurchUl,  McMillan 
^  Co.  had  no  interest  whatsoever  in  the  timber. 

The  Dock  Company  refused  to  deliver  to  the  plaintiff 
the  goods  mentioned  in  the  transfer  orders  presented  by 
him  on  the  ground  that,  at  the  time  of  the  presenta- 
tion of  those  orders,  Churchill,  McMillan  Sf  Co.  were 
indebted  to  them  in  a  large  sum  for  rent  and  charges  ^ 
upon  other  goods,  some  entered  by  them  and  other&e 
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transferred  into  their  names  in  the  books  of  the  Dock      [1862.] 
Comjfanj.  ~j)^^^^ 

The  total  amount  dne  to  the  Dock  Company  in  respect    bosahquet. 
of  such  rent  and  charges  has  been  ascertained  and  settled 
at  808/.  lU.  6d. 

It  is  admitted  hj  the  Dock  Company  that  the  plaintiff 
lisas  tendered  to  them  the  amoimt  of  the  specific  rent  and 
csharges  due  in  respect  of  the  goods  claimed  by  the 
I^laintiffj  and  that  the  plaintiff  demanded  the  delivery  of 
a^nch  goods  before  action. 

The  Dock  Company  found  their  claim  to  detain  the 

^^oods  until  the  whole  of  their,  debt  for  rent  and  charges 

i£  paid  upon  their  common  law  rights  as  wharfingers^ 

*fco  a  general  lien  upon  all  goods  deposited  with  them^ 

«uid  also  upon  stats.  61  G.  8.  c.  66.,  10  &  11   Vtct 

^7.  27.,  and  14  &  16  Vict.  c.  xliiL     The  following  sections 

^Di  the  above  Acts  are  more  immediately  applicable  to 

^tthe  Dock  Company's  claim,  namely,  sect  25  of  61  G.  3. 

«.  66. ;  sects.  8  and  45  of  10  &  11  Vict  c.  27.,  and  sect. 

S  of  14  &16  Vict.  c.  xliii. 

The  timber  has  since  been  sold  by  the  Dock  Company 
^th  the  consent  of  the  plaintiff,  and  without  prejudice 
to  the  lien  of  the  Dock  Company  or  other  rights  of 
them  or  any  other  parties,  and  realized  a  net  sum  of 
769il  8f.  l\d.i  of  which  the  sum  of  527/.  Ws.  \0d.  was 
the  net  proceeds  of  the  timber  of  The  Haabet,  and  the 
sum  of  241/L  17«.  1^.  the  net  proceeds  of  the  timber  of 
T/ieElf. 

Out  of  this  sum  of  76921  Ss.  lie/.,  the  Company 
retained  212/.  7s.  9d.  as  the  amount  of  rates  and  charges 
due  to  them  fix)m  Churchill,  McMillan  Sf  Co.  upon  the 
specific  goods  claimed  by  the  plaintiff,  and  which  he 
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[1862.]  tendered  as  before  mentioned.  Of  this  sum  of  212/.  7«.  9d., 
DBEssBft  I*'-  ^'  7d.  consisted  of  charges  on  The  Elf  timher,  and 
BoMBQUBT    ^^^^'  ^'*  ^  ®^  *^®  charges  on  2%e  Haabet  timber. 

The  Company  also  sold  other  timber  standing  in  the 
name  of  ChurchiU^  McMillan  ff  Co.,  and  not  claimed  by 
the  plaintiff  or  any  other  person^  except  the  assignee  of 
Churchill,  McMUlan  ff  Co.  (who  have  become  bankrapt), 
the  proceeds  of  which  have  been  taken  in  rednctioa  of 
the  aforesaid  sum  of  808il  lis.  6d.,  so  due  to  them  as 
aforesaid,  leaving  a  balance  of  891/.  12s.  Id.  due  to  the 
Dock  Company  for  rates  and  charges  in  respect  of 
timber  entered  in  the  Dock  Company's  books  by  and 
in  the  names  of  Churchill,  McMillan  ^  Co.,  and  timber 
transferred  into  their  names  as  before  mentioned^  and 
for  which  last  mentioned  amount  the  Dock  Company 
claim  a  lien  upon  the  timber  belonging  to  the  plaintiff. 

The  sum  of  891/.  \2s.  Id.,  so  claimed  by  the  Dock 
Company,  has  been  placed  in  a  deposit  account  at  the 
City  Bank,  in  the  joint  names  of  Robert  Shafto  Hawks 
and  William  Hachwood,  who  are  to  hand  the  amount 
and  interest  thereon,  or  any  part  thereof,  to  the  plaintiff 
or  defendant  as  the  Court  may  direct.  The  balance  of 
the  proceeds  of  the  sale,  except  a  sum  of  S2J1  Os.  7d., 
deposited  with  the  Dock  Company,  and  not  relating  to 
this  case,  has  been  paid  to  the  plaintiff. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitied  to  maintain  this  action ;  and,  if 
ISO,  for  what  amount  of  damages. 
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The  following  are  the  statutes  on  which  this  case      [1862.] 
defended.  Dsebsbb 

50  G.  8.  c.  207.  (local  and  personal  Act,  declared  public),    bosihqdbt 
certain  persons  were  united  into  a  Company,  called  2%« 
C7€^mmerci(d  Dock  Company. 

51  G.  8.  e.  66.  (local  and  personal  Act,  declared  pub- 
Ii<^^,  to  amend  and  render  more  effectual,  and  extend 
tke  powers  of  the  former. 

Sect.  28.  ''  And  be  it  further  enacted,  that  so  much 

of   the  said  recited  Act  as  restrains  the  said  Company 

Ar^om  demanding,   taking   and   receiving   any  greater 

B^xxus  of  money,  for  the  dockage  of  ships  and  vessels, 

•^■^cl  for   the  receiving,   warehousing   and    storing  of 

^icaaber,  wood    and  merchandize,  than  are  mentioned 

^^'^^  specified  in  the  Schedule  marked  (B.)  to  the  said 

A-C2t  annexed,  shall  be  and  the  same  is  hereby  repealed." 

Sect  24b  "  Provided  always,  and  be  it  further  enacted, 

^1^  it  shall  be  lawful  for  the  said  Company,  fipom  and 

^*fe  the  passing  of  this  Act,  to  demand,  take  and  receive 

^^^  the  dockage  of  ships  and  vessels,  and  for  the  receiving, 

^^^ffehousing  and  storing  of  timber,  wood,  and  other 

^Merchandize,  any  sum  or  sums  of  money,  not  exceeding 

^^  sums  of  money  mentioned  andspedfiedin  the  Schedule 

^^=^:5arked  (B.)  to  this  Act  annexed." 

Sect.  26.  '^  And  whereas  no  provision  is  made  in  the 
^aid  Act  for  the  recovery  of  the  dockage  and  other 
^^tes  and  charges  upon  ships  or  vessels  resorting  to,  or  on 
^%dmber  and  other  goods,  wares  and  merchandize,  deposited 
^  the  said  docks  and  premises  of  the  said  Company ;  be 
^t  therefore  further  enacted,  that  in  case  any  owner,  or 
master  or  other  person  having  the  command  or  rule  of 
any  ship  or  vessel,  charged  or  chargeable  with  the  dock- 
age and  other  rates  and  charges  allowed  to  be  demanded 
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[1862.]  ^^^  taken  bv  the  said  Act  or  this  Act,  shall  refuse  tc 
Dbbssbb  P*y  *^®  same,  then,  and  in  such  case,  it  shall  and  maj 
BosAKQUKT  ^®  lawful  for  the  directors  of  the  said  Company,  or  sud 
person  or  persons  as  they  shall  appoint  to  be  their  col- 
lector  or  collectors  as  aforesaid,  or  any  or  either  of  them, 
from  time  to  time  to  go  on  board  such  diip  or  vessel,  to 
demand,  collect  and  receive  the  same,  and  onnon-payment 
thereof,  to  take  and  distrain  every  such  ship  or  vessel,  and 
all  her  tackle,  apparel,  and  furniture,  or  any  part  thereof, 
either  on  board  or  on  shore,  and  the  same  to  detain  untO 
he  or  they  be  satisfied  and  paid  the  said  rates  and 
charges;  and  in  case  of  any  neglect  or  delay  in  payment 
thereof  that  then  it  shall  and  may  be  lawful  for  the  said 
directors  and  their  successors,  and  such  person  or  persona 
as  they  shall  appoint  as  aforesaid,  their  collector  or  col- 
lectors, receiver  or  receivers,  to  cause  the  same  to  be 
appraised  by  two  or  more  sworn  appraisers  or  othef 
sufficient  persons,  and  afterwards  to  sell  the  said  distress 
and  distresses,  and  therewith  to  satisfy  himself  or  them- 
selves, as  well  for  and  concerning  the  said  rates  and 
charges  so  neglected  or  delayed  to  be  paid,  and  for  which 
such  distress  and  distresses  shall  be  taken  as  aforesaid,  as 
also  for  his  or  their  reasonable  charges  in  taking,  keepings 
appraising  and  selling  such  distress,  rendering  to  the 
master  or  other  person  having  the  rule  or  command  of 
the  said  ship  or  vessel,  in,  to  or  from  which  such  distress 
shall  be  so  taken  or  belong,  the  overplus  (if  any  there 
shall  be)  on  demand ;  and  that  if  any  owner,  consignor  or 
consignee  respectively,  of  any  timber,  goods,  wares  or 
merchandize,  chargeable  with  any  of  the  rates  or  jchargea 
mentioned  in  the  Schedule  to  the  said  Act  or  to  this  Ad 
annexed,  or  allowed  to  be  taken  imder  the  provisions  ol 
this  Act|;  shall  neglect  or  refuse  to  pay  the  said  rates 
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and  charges  before  snch  goods,  wares  or  merchandize      [18G2.] 
ftliall  be  shipped  or  removed  from  the  place  where  the      Dbbsskr"^ 
saine  shall  be  landed  (as  the  case  may  be),  then  it  shall    bobarquet. 
and  may  be  lawful  for  the  said  directors^  or  their  col* 
lector  or  collectors,  to  detain  the  said  timber,  goods, 
^ares  or  merchandise  till  the  said  rates  and  charges, 
^^^geiher  with  the  reasonable  charges  of  keeping  the  said 
timber,  goods,  wares  and  merchandize,  shall  be  paid  and 
satisfied ;  and  in  case  such  goods,  wares  or  merchandize 
•hall  happen  to  be  removed  before  the  rates  and  charges 
Payable  for  the  same  shall  be  fully  paid,  then  it  shall  be 
'awfoi  for  the  said  directors,  or  their  said  collector  or 
^^Uectors,  to  take  and  distrain  any  goods  or  chattels  of 
***®  owner,  consignor  or  consignee  respectively,  and  to 
^^tain  and  sell  the  same  in  manner  before  mentioned ; 
^^  the   said  Company  shall  and  may  prosecute  any 
*^^on  or  actions  at  law  for  recovery  of  the  said  duties/' 
lO  &  II  Vid.  c.  27.,  "The  Harbours,  Docks  and  Piers 
*^*iise«  Act,  1847.'' 

Sect.  2.   The  "undertakers''  are  defined  to  be  "the 
'^^'aoiis  by  the  special  Act  authorized  to  construct  the 
^*^bour,  dock,  or  pier,  or  otherwise  carry  into  effect  the 
*^^'*JTfK>se8  of  the  special  Act  with  reference  thereto." 

Sect.  8.  "  The  word  '  owner,'  when  used  in  relation  to 
^^^o^s,  shall  be  understood  to  include  any  consignor, 
^^^^^%ignec,  shipper,  or  agent  for  sale  or  custody  of  such 
^^^o^Sj  as  well  as  the  owner  thereof." 

Sect.  43.  If  the  master  of  any  vessel  or  the  owner 
^ny  goods  evade  the  payment  of  the  rates  payable  to 
■^^    undertakers  he  shall  be  liable  to  a  penalty,  to  be 
^^^^^"C^vered  either  as  such  or  by  action. 

^Sect  44.  If  the  master  of  any  vessel  in  respect  of 
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[1862.]      which  any  rate  is  payable  to  the  undertaken,  refiise  or 
Dbbbbkb     neglect  to  pay  the  same,  or  any  part  thereof  the  collector 
BosAHQUBT     ^^  "^*®*  ™*y  recover  it  by  distraint  of  the  ship,  tacU^ 
and  furniture,  &c. 

Sect  45.  ''  If  default  be  made  in  the  payment  of  the 
rates  payable  in  respect  of  any  such  goods,  the  collector 
of  rates  may  distrain  or  arrest,  of  his  own  authority, 
such  goods,  and  for  that  purpose  may  enter  any  yessd 
within  the  limits  of  the  harbour,  dock,  or  pier  in  which 
the  goods  may  be,  with  such  assistance  as  he  shall  deem 
necessary,  or  if  the  said '  goods  have  been  removed 
without  payment  of  such  rates  he  may  distrain  or 
arrest  any  other  goods  within  the  limits  of  the  harbour, 
dock,  or  pier,  or  the  premises  of  the  undertakers,  be- 
longing to  the  person  liable  to  pay  such  rates,  and  ma; 
sell  the  goods  so  distrained  or  arrested,  and  out  of 
proceeds  of  such  sale  pay  the  rates  due  to  the  under—' 
takers,  rendering  the  overplus,  if  any,  to  the  owner  ot:< 
such  goods,  on  demand ;  or  the  undertakers  may  reoo 
such  rates  by  action  in  any  Court  having  competent 
jurisdiction :  Provided  always,  that  the  collector  of 
shall,  before  making  any  such  distress  or  arrestment 
aforesaid,  pay  all  duties  which  may  be  payable  to  H( 
Majesty  in  respect  of  the  goods  so  distrained  or 
and  he  may  retain  the  amount  of  duties  so  paid  out 
the  proceeds  arising  from  the  sale  of  such  goods.'' 

14  &  15  VicL  c.  xliii.  s.  2.     "The  following 
of  *  The  Harbours,  Docks,  and  Piers  Clauses  Act,  184^ 
that  is  to  say,  the  clauses  with  respect  to  the 
struction  of  docks,  and  with  respect  to  the  coi 
tion  of  works  for  the  accommodation  of  the  officers 
customs,  and  with  respect  to  the  construction  of  wj 
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bouses,  whar&i  and  other  conyeniences^  and  with  respect      [1862.] 
to  the  rates  to  be  taken^  except  the  25th  and  26th  sec-  "^Drbmer"^ 
tiona,  poatponing  payment  of  rates  till  the  completion    bosa^'qubt. 
of  the  works,  and  except  the  28th  section  as  to  exemp- 
tion from  ratesi  the  clauses  with  respect  to  the  collection 
««^d  recovery  of  rates,  except  the  47th  section,  requiring 
a  list  of  rates  to  be  set  up,  the  clauses  with  respect  to 
tbe    appointment  of  dock  masters  and  their  duties,  and 
"^^th  respect  to  the   discharging  of  vessels,  and  the 
■^*^«*oval  of  the  goods,  and  with  respect  to  the  protection 
^^  ^he  dock  and  the  vessels  therein  from  fire  or  other 
*^^jru7,  and  with  respect  to  the  police  of  the  dock,  and 
^"^^tti.  respect  to  the  appointment  of  meters  and  weighers, 
^^*^^  with  respect  to  the  making  of  byelaws,  and  with 
^^^^pect  to  the  tender  of  amends,  and  with  respect  to  the 
^^*^^^0(very  of  damages  and  of  penalties,  and  with  respect 
^^^    access  to  the  special  Act,  and  with  respect  to  the 
^^ving  of  rights,  shall  be  incorporated  with  this  Act,  and 
^^^11  extend  and  apply  to  the  works  by  this  and  the  said 
^*»cited  Commercial  Dock  Acts  authorized  to  be  made  or 
^Jcinintained." 

JsUih  (Joseph  Brown  with  him),  for  the  plainti£ — The 

^t:&estion  is,  whether  the  purchaser  of  timber  from  the 

o^^vmer,  which  is  in  the  Commercial  Docks,  and  stands 

ixx   the  books  of  The  Commercial  Dock  Company  in  the 

Xiane  of  a  broker,  is  entitled  to  have  the  timber  on  pay- 

^J^S  the  specific  charges  upon  it,  or  whether  the  Company 

«ave  a  lien  upon  it  for  all  charges  due  to  them  fix)m 

*^e  broker. 

lirst.  Even  if  the  broker  were  owner  of  the  timber, 
^  Company  are  not  entitled  to  claim,  as  they  do  here, 
S^neral  lien  for  the  three  things,  wharfage,  rent,  and 
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[1862.]  other  chftrges.  At  common  law^  in  the  absence  of  ex 
baEfsxR  press  contract  or  special  cnstom,  a  wharfinger  has  \ 
BosAMQUET.  gei^eral  lien  for  wharfage  only;  Holdemesi  v.  CoOm 
son  (a).  Bnt  even  if  the  lien  extended  farther,  this  Com 
pany  cannot  avail  themsdves  of  that ;  because  here  is  i 
general  statute,  and  also  a  special  one,  which  gives  them 
in  cases  of  this  nature,  both  rights  and  remedies  inoon 
sistent  with  those  to  which  they  were  entitled  by  th 
common  law ;  unless  those  rights  and  remedies  are  reaerv 
ed  by  those  statutes,  which  is  not  the  case.  The  speda 
Act,  61  G.  8.  c.  66.  «.  26.,  allows  them  to  make  thei 
three  sets  of  charges,  and  gives  them  power  to  distraL 
and  seize  any  goods  for  those  charges.  But  this  mia 
be  understood  as  against  the  owner  of  the  goods ;  fS 
it  would  be  unjust  to  give  them  a  lien  on  them  as  agaim 
all  persons. 

The  general  Act,  "  The  Harbours,  Docks  and  Pien 
Clauses  Act,''  10  &  11  Vict.  c.  27.  m.  8  and  26.,  ia- 
corporated  with  the  Acts  of  this  Company  by  stat.  14  &  IS 
VicL  c.  xliii.,  contains  provisions  much  to  the  same  e&ct 
But  all  this  must  be  understood  as  against  the  owners  o 
goods,  for  it  would  be  most  unjust  to  give  the  Compan; 
this  general  lien  against  everybody.  The  Legislatur 
did  not  intend  to  enable  Dock  Companies  to  giv 
unlimited  credit  to  brokers  dealing  with  them,  so  as  t 
enable  them  to  appear  to  the  world  as  capable  of  sellii^ 
goods.  The  words  of  a  statute  must  be  very  stron] 
to  enable  a  creditor  to  take  as  security  for  his  debt  th 
goods  of  any  other  person  than  his  debtor. 

The  Company,  by  claiming  too  much,  have  lost  th 
claim  they  had.     If  a  person  has  a  general  lien  for  A 

(fl)  7  A  #  a  212. 
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and  diarges  for  A.  B.  and  C,  he  is  precluded  from  [1862.] 
setting  up  his  lien  as  to  ^. ;  Knight  v.  Harrison  (a),  deembe" 
dted  in  Scarfe  v.  Morgan  (J),  Jones  v.  Tarleton  (c).  B^jg^J*  „ 
In  Kerford  v.  Mondel  {(I)  it  was  held  that  where  a  party 
daims  to  detain  goods  upon  two  causes  of  lien^  in  such 
a  way  as  to  dispense  with  tender  of  either^  he  is  guilty 
of  a  conyeision  unless  he  can  sustain  both.  Here  the 
Conipany  claimed  a  general  lien  on  all  the  goods  of  the 
tnroker  in  their  possession^  in  such  a  way  as  to  render  it 
^i^poasible  for  the  plaintiff  to  sever  them  so  as  to  tender 
the  amount  of  the  lien  he  admitted.  [Cochbum  C  J. 
But  you  made  no  tender  to  the  defendants  for  their 
<^narges  as  wharfingers :  you  only  tendered  the  amount 
^^e  in  respect  of  the  specific  goods  you  had  purchased.] 
-^^t  was  impossible,  for  the  defendants  did  not  state 
'^'^t  their  charges  were  for. 

Secondly.  At  all  events,  the  right  claimed  by  the 
^'^^pany  cannot  exist  if  they  knew  all  along,  what  the 
"^^^  in  the  case  shew,  that  the  broker  was  not  the  owner 
^*^  the  goods. 

Montague  Smith  {Raymond  with  him),  for  the  defend- 
^^^'t — First.  It  was  expressly  laid  down  by  Lord  Ken- 
y*^  {e)  that  a  wharfinger  has  a  general  lien  by  the  com- 
"^on  law.  That  lien  may  extend  to  the  general  charges 
**^e  fix>m  the  individual  dealing  with  him.  [  Cockburn  C.  J. 
^^e  difficulty  here  seems  to  be  that  these  parties  have 
^^^t,  not  according  to  the  common  law,  but  under  a 
^^^^te  which  gives  the    Company  not  a  cumulative 

(a)  4  Af.  #  JF.  272.  (6)  4  Af .  #  IT.  270. 

(f)  9  Af.  #  JF.  675.  (d)  28  L,  J.  Exch.  303. 

(e)  See  Na$^hr  v.  Mangles,  1  Esp.  109. 

^"^^L.  IV.  2   I  B.    &   S. 
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[1802.]  bnt  a  different  remedy.  \Joseph  Brown.  In  Leuckhat 
Drbsssr  ^-  Cooper  (a)  a  custom  for  public  warehousekeepera  L 
B08AHQUBX,  •'•^*''*  *^  ^^v®  *  g^ieral  lien  on  all  goods  housed  0 
remaining  in  their  warehouses,  for  and  in  the  name  of  tb 
persons  retaining  or  employing  the  warehouses,  for  a 
moneys  or  balance  due  from  those  persons,  for  expeusi 
or  advances  of  the  warehousemen  about  goods  consign^ 
from  abroad  was  held  bad.]  These  statutes  give  Dof 
Companies  a  more  extended  lien  than  they  possessed  a 
common  law ;  but  the  narrow  construction  contended  Ai 
by  the  other  side  would  defeat  the  purpose  and  inteiM 
of  the  Acts,  and  destroy  the  convenience  of  business 
The  interpretation  clause,  sect.  8,  of  10  &  11  Vu:tc.2T 
enables  the  Company  to  treat  as  owners  of  the  goods 
deposited  with  them  "  any  consignor,  consignee,  ship 
per,  or  agent  for  sale  or  custody  of  such  goods,  as  weL 
as  the  owner  thereof.'^  This  is  no  hardship  on  thi 
public;  but  a  contrary  construction  would  impose  i 
hardship  on  the  Company,  for  a  broker  could  enter  tinu 
ber  in  their  books  in  his  own  name,  and  the  Compap; 
would  not  know  who  was  the  true  owner,  and  so  thei 
lien  would  be  inoperative.  [  Cockbum  C.  J.  The  answc 
to  that  is,  that  it  appears  by  the  case  that  in  the  city  m 
London  timber  brokers  are  prohibited  from  dealing  e 
timber.]  Those  rules  are  not  acted  on.  [  Cockbum  C. 
If  you  are  right,  every  merchant  buying  timber  at  a  do^ 
must  send  to  see  if  there  is  a  general  lien  against  t^ 
broker.  Wigktman  J.  The  statutes  say  the  Compaq 
may  also  proceed  by  action.  But  against  whom? 
it  against  the  person  not  known  to  be  the  principal, 
against  the  broker  who  has  entered  in  his  name  the  go^ 

(a)  3  Bing.  N.  C.  99. 


/ 


XXVI.  VICTORIA.  483 

of^     msvml  persons?]     The  language  of  the  statutes       [1802.] 
*tt^  jjerativelj  gives  this  lieu  to  the  Company,  Dressib^ 

Secondly.    Here  the  Company  did  not  know  that    ^     ^• 
^^^^marehin,  McMSlan  ff  Co.  were  only  dealing  with  them  as 
"'^'^^>lers  and  not  as  owners  of  these  goods.     [Cockbum 
^^^     J.    That  is  a  question  of  feet.] 

^^^oteph  Brawn  (in  the  absence  of  Lush),  in  reply,  was 
*^^^«^:B)ped  by  the  Court 

^-JocKBUBN  C.  J.    I  am  clearly  of  opinion  that  our 
J  ^*  figment  must  be  for  the  plaintiff,  for  891Z.  12*.  7d. 

^^issuming  that  some  of  the  charges  here  are  wharfage 

^l^^fcarges,  which  does  not  very  clearly  appear  from  the  case, 

"^^^  Company  can  have  no  general  lien  on  these  goods, 

^^^^^smnse  the  parties  have  dealt  on  the  terms  of  statutes 

^^l^ich  entitle  the  Company  to  dues  in  respect  of  wharfage, 

^^^^d  rents  for  warehouse  room,  and  certain  other  charges 

^^x^   other  matters;  and  give  a  special  remedy  for  the 

'^^l&arfage  dues  as  well  as  for  the  other  charges  under 

^^^m    The  first,  51  G.  8.  c.  66.  s.  25.,  which  is  a  local 

^•^^^  personal  Act,  says  that  the  Company  shall  have  a 

^*^Slit  to  detain  goods  on  which  there  are  specific  chaises 

^^^^^tril  payment  of  those  charges.      The  general  Act, 

'*'^   &  II  FicL  c.  27.  s.  45.,  which  is  incorporated  in  the 

^^Visequent  local  Act  of  the  Company,  14  &  15  Vici. 

^•^   ^liL,  goes  still  farther,  and  authorizes  them  not  merely 

^^    distrain  and  arrest  such  goods  until  the  charges  are 

I^^id,  but  authorizes  them  actually  to  seize  and  sell  the 

^"'^^Ddi  in  order  to  satisfy  them.     And  in  both  Acts 

^.^are  is  this  provision,  that  if  the  goods  are  removed 

^^*bre  the  charges  are  paid,  the  Company  may  seize 

2  I  2 
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and  sell  any  goods  of  the  same  owner  liable  to  those 
cliarges.  These  specific  enactments,  with  these  particnla] 
remedies  to  enforce  the  rights  of  the  Company,  dc 
away  with  all  implied  rights  of  lien  which,  as  wharf 
ingers,  the  Comjmny  might  otherwise  have  had.  Thei 
comes  the  question,  could  the  Comjmny  distrain  the« 
goods  and  seU  them  under  the  special  powers  of  thesi 
statutes?  I  think  not,  for  the  obvious  intention  of  th 
legislature  in  both  Acts  was  that,  where  goods  an 
removed  and  where  it  is  sought  to  make  other  goods  liabL 
in  respect  of  the  charges  on  them,  those  must  be  goodi 
belonging  to  the  same  owner  to  whom  the  first  goodi 
belonged.  Anything  else  would  be  the  most  grievous 
injustice.  It  does  not  foUbw  that  because,  for  the  con< 
venience  of  business,  brokers  enter  goods  in  their  owi 
names  instead  of  those  of  their  principals  in  the  book 
of  the  Company,  the  Company,  who  are  perfectl;) 
familiar  with  this  course  of  business,  should  run  u] 
lai^e  accounts  with  the  brokers,  give  them  extensivi 
credit,  and  then  come  down  on  the  owner  of  one  o 
the  series  of  goods  deposited  and  make  his  goods  res 
ponsible  for  all.  Nothing  could  be  more  iniquitoui 
than  that,  and  unless  the  words  are  quite  dear  w< 
ought  not  to  put  such  a  construction  on  the  statute 
Properly  looked  at,  the  statutes  are  capable  of  a  con 
struction  consistent  with  justice ; — that  is  to  say,  othe 
goods  than  those  on  which  the  charges  are  due  may  \m 
seiied  and  sold  provided  they  are  the  goods  of  the  sam< 
person  who  is  liable  to  those  charges. 

There  is  another  serious  objection  to  the  case  of  th« 
defendant  (if  it  were  necessary  to  go  into  it),  namdji 
that  these  provisions  never  could  be  hdd  to  apply  to 
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parfy  who  knows  the  other  with  whom  he  is  dealing  to      [1862.] 
be  but  an  agent,  though  ostensibly  he  holds  himself  out      Dresskb 
as  owner.  Looking  at  the  course  of  dealings  and  regula-    jj^^][,qu«t 
tions  of  the  city  of  London  and  the  facts  here,  I  should 
draw  the  inference  that  the  Company  knew  that  C/iurchill, 
M'MUlan  tf  Co.  were  only  acting  as  brokers. 

WiGHTMAN  J.  and  Mbllor  J.  concurred. 

Judgment  for  the  plaintiff  for  891/.  \2s.  7d. 


^tfirdm.  IN  THE  EXCHEQUER  CiHAMBEB. 

June  13th. 


Dbbsseb  against  Bosanquet,  Treasurer  of  The 
Commercial  Dock  Company. 

For  head  note,  Me  ante,  p.  460* 

'pKBOK  liaviiig  been  brought  on  this  judgment^  the 
case  was  heard    before   Erls  C.   J.^   Pollock 
C.  B.y  Williams  and  Willis  JJ.,  and  Bkamwbll  and 
Chan  NELL  BB. 

Montague  Smith  {Raymond  with  him)j  for  the  defend- 
ant — \Erk  C.  J.    The  statement  of  this  case  is 
complicated^  but  the  point  in  it  is  a  short  one.]     The 
question  is^  whether  the  Company  have^  either  at  common 
kw  or  by  force  of  the  statutes  61  G.  8«  e.  66.^  (local  anc 
personal^  declared  public)^  10  &  11  Vkt  c.  27.,  a  lie 
upon  the  timber  in  their  possession;  and,  if  so, 
they  can  set  it  up  against  the  plaintiff.    By  the  commoc^ 
law,  wharfingers    have   a  general  lien    for 
charges ;   Naylor  y«  Mangles  (a).  Spears  v.  JBarify  (2 
Leuckhart  v.  Cooper  (c)  was  cited  in  the  Court  below 
an  authority  to  the  contrary,  but  that  case  only  dedd 
that  the  lien  for  wharfage  cannot  be  carried   to  \  ^ 

extent  there  claimed.     The  statutes,  however,  althou 
to  a  great  extent  in  furtherance  of  the  common 
go  farther  than  it,  for  their  whole  purview  is  to 

(a)  1  Esp.  109.  (6)  3  i&p.  81. 

(c)  3  Bing.  K  C.  09. 
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Dock  Companies  to  deal  with  the|  person  who  deposits  1303. 
^oodB  with  them  as  if  he  were  owner  of  those  goods.  He  dressbr 
eferred  to  the  preamble  to  stat.  50  G.  8.  e,  207 ;  stat  g^  Jj'  „ 
1  G.S.e.  6&,  Schedule  B.;  and  stat  10  &  11  Vict. 
^  27.  M.  8. 40—46.]  The  Court  below  decided  against  the 
defendant  on  the  aground  that  it  is  unjust  to  pay  one 
jail's  debt  with  the  goods  of  another;  but^  although 
bat  is  a  good  general  rule,  it  is  modified  in  many  cases. 
^ere  the  real  owner  having  allowed  goods  to  be  entered 
A  the  docks  in  thd  name  of  the  broker,  and  indorsing  the 
.^U  of  lading  to  him,  is  esto]^[>ed  fixmi  denying  that  the 
^^oker  is  owner  of  those  goods ;  according  to  the  rule 
^tablished  by  Pkhard  y.  Sears  (a),  Gregg  y.  Wells  (£), 
^^d  Freeman  v.  Cooke  (c),  namely,  that  *^  where  one  by 
j^  words  or  conduct  wilfully  causes  another  to  believe 
Bim^  existence  of  a  certain  state  of  things,  and  induces 
^«n  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against 
t^mchtter  a  different  state  of  things  as  existing  at  the  same 
fciDoe."  And  in  Gosling  v.  Birrde  (rf)  it  was  held  that,  if 
sk  wharfinger  acknowledges  certain  timber  on  his  wharf 
*o  belong  to  a  particular  person,  he  is  estopped  from 
denying  it  afterwards.  The  plaintiff  will  probably  rely 
^^  the  statement  in  the  case  relative  to  the  regulations  in 
**^e  city  of  London  respecting  brokers.  [Bramwell  B. 
^  U  not  found  to  be  usual  for  brokers  in  the  city  to  dis- 
^&Ud  those  r^ulations.]  The  question  raised  here  is 
^^ous  one  to  Dock  Companies;  for  their  mode  of 
^^g  business  is  to  keep  a  general  account  with  the 
^ker  for  the  goods  of  the  different  persons  deposited 
^*h  them  by  him.    It  would  be  a  great  detriment  to 

(a)  QA,^E,  4(50.  474.  (h)  10  A.  ^  E.  90. 

(c)  2  fire*.  654.  COa  (d)  7  Bing.  039. 
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186d.       them  if  they  were  obliged  to  make  up  the  aocount  for 
DBB88U     ^^^  person  on  every  particular  occasion.    Bibsides^  the 
BosA^un    '^  owner  acquires  his  title  unknown  to  the  Company. 

Joseph  Brown,  for  the  plaintiff^  was  not  called  on. 

Eble  C.  J.  The  judgment  of  the  Court  of  Queen's 
Bench  must  be  affirmed.  The  plaintiff  is  the  true  owner 
of  the  goods  in  question,  and  the  Company  claim  the  ^ 
right  to  seize  and  hold  them  against  him  for  the  purpose  ,^ 
of  getting  firom  him  a  debt  due  tothemfirom  the  broker.  «^  ^ 
Now  have  the  Company  a  right  to  make  the  plaintiff^^^ 
pay  a  debt  due  to  them  firom  the  broker?  All  du 
in  respect  of  the  goods  which  the  plaintiff  claims 
paid ;  but  the  claim  of  the  Company  is  in  the  nat 
of  enforcing  a  general  lien  in  respect  of  oth^  goods  sai*:. 
to  be  the  property  of  their  debtor.  It  is  not 
to  decide  whether  the  Company  have  a  general  lien 
common  law  which  could  be  enforced  in  this  case,  for  ' 
quite  agree  with  the  Court  below  that  there  are  < 
specific  statutes  affecting  this  Company  under  whiS^ 
they  must  enforce  their  rights  to  their  dock  dues. 

The  question  really  comes  to  the  construction  of  &.^C:^^it, 
10  &  11  Vict.  c.  27.  s.  45.    Can  the  Company  de^^^un 
these  goods  belonging  to  the  plaintiff  in  respect  of  aci^^bt 
due  to  them  &om  the  broker  ?   Are  these  goods  to       'b^ 
deemed  the  goods  of  the  broker  by  virtue  of  the  4:^^  th. 
section.    To  the  proposition,  stated  in  those  terms,    ^^v^e 
answer  "  No."   That  section,  which  creates  the  statutes *^ 
lien  sought  to  be  enforced,  after  giving  power  to  •^^-^^ 
Company  to  distrain  or  arrest  any  goods  on  which  *^1*^ 
rates  have  not  been  paid,  goes  on,  *'  or  if  the  said  go«^^^"^ 
have  been  removed  without  payment  of  such  rates''  tt^^Z 
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^^may  distram  or  arrest  any  other  goods  within  the       1863. 
limits  of  the  harbour^  dock  or  pier^  or  the  premises  of      Dbehser 
tbe  undertakers^  belonging  to  the  person  liable  to  pay    bosajiquet. 
^uch  rates.''    Now  the  plaintiff  is  not  the  person  liable 
-t/O  pay  these  rates ;  the  goods  seized  belong  to  him  and 
^^.Ot  to  the  person  liable  to  pay  them — therefore  the  lien 
^-■i^ieaied  by  sect  46  clearly  would  not  authorize  their 
i^^izure. 

Then  does  sect  8  carry  the  case  farther  in  &Your  of 
tJic  defendant?  That  section^  which  is  an  interpretation 
danse,  says^  ''  the  word  'owner/  when  used  in  relation 
to  goods^  shall  be  understood  to  include  any  consignor, 
consignee  shipper,  or  agent  for  sale  or  custody  of  such 
eoods,  as  well  as  the  owner  thereof  This  means  that, 
^  respect  of  one  particular  lot  of  goods,  the  consignor, 
consignee,  &c.,  shall  be  construed  to  be  owner  as  regards 
the  Dock  Company,  but  not  in  respect  to  all  goods  in 
i^^c&pGct  of  which  it  may  be  sought  to  establish  a  lien. 
Here  the  Dock  Company  trusted  the  broker  for  a  certain 
ftmoiint  of  money,  which  they  now  seek  to  enforce  against 
the  plaintiff  as  if  his  goods  belonged  to  the  broker. 

The  rest  of  the  Court  concurring. 

Judgment  affirmed. 
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1868. 

MEMORANDA. 

Sir  fVUUam  Atherton^  Knight^  Her  Majesty's  Attorney 
General,  having  resigned  his  o£Eice  in  consequence  of  ill 
health,  was  succeeded  by  Sir  Raundett  Palmer,  Knight, 
Her  Majesty's  Solicitor  General ;  and  Robert  PdrrM  ^ 
Collier,  Esq.,  one  of  Her  Majesty's  Counsel,  was  ap- — . 
pointed  Solicitor  General 

Creorge  Loch,  Esq.,  of  (he  Middle  Temple,  was  ap-^^ 
pointed  one  of  Her  Majesty's  Counsel 
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CASES  1863. 

ABGUED  AND  DETERMINED 


THE  QUEEN'S  BENCH, 


III 


MICHAELMAS   TEEM, 

XXVn.  VICTORIA. 


*  lio   Judges  who  usually  sat  in  Banc  in  this 
Term  were : 
CocKBUEN  C.  J.      I       Blackburn  J. 

WlQHTMAN  J.  MeLLOR  J. 


I^UTTiNGBR  against  Temple,  Administratrix       Tu^sdav, 


of  Temple,  deceased.  ^oi^emSerSrd. 

Bastard  chifd. 
tr^Z^J^    action  cannot  be  maintained  a^nst  the  administrator  of  the   Maintenance, 
d.^  *>^r  of  a  bastard  child  for  the  maintenance  of  the  child  after  the  Administrator 
^^^H  of  the  mother.  ofrMther. 

\^  ^E  declaration  contained  two  special  counts  upon 

an  alleged  agreement  between  the  plaintiff  and  the 

•-^ndant,  and  with  the  privity  and  consent  of  the  other 

^t  of  kin  of  the  deceased^  that  the  plaintiff  would 

^^^  the  deceased,  who  was  a  daughter  of  the  defendant^ 

v)c  decently  interred  at  his  own  expense,  and  take 

t^^^n  himself  the  care,  maintenance  and  education  of 


of  the  deceased  to  the  extent  of  any  assets  whict 
come  to  his  hands,  together  with  the  funeral  e 
and  the  expenses  of  administration,  and  should  h 
retain  the  residue  to  and  for  his  own  use  and  ben 

There  was  also  a  count  for  work  and  materials, 
paid,  money  received,  and  on  accounts  stated  l 
the  plaintiff  and  the  defendant. 

Pleas.  First.  To  the  first  and  second  counts, 
was  not  agreed  as  alleged.  Second.  To  the  commoi 
except  as  to  12/.,  never  indebted.  Third.  To  th 
except  as  to  12/.,  satisfaction.  Fourth.  To  tb 
except  as  to  12/.,  set-off.  Fifth.  Payment  of  1 
Court. 

Issues  were  joined  on  the  first,  second,  thi 
fourth  pleas. 

On  the  trial,  before  Cocibum  C.  J.,  at  the  i 
at  Westminster  after  Michaelmas  Term,  1862,  wl 
special  counts  were  given  up,  it  appeared  that  thi 
tiff  had  cohabited  with  the  deceased,  who  was  a  di 
of  the  defendant ;  that  the  deceased  died  leaving 
surviving  her,  and  that,  after  her  death,  the  ] 
maintained  the  child  until  its  death,  and  paid  the  e 
of  its  burial.  The  deceased,  at  the  time  of  her  dei 
entitled  to  9&L  1  If.  6d  deposited  in  a  savings  bank, ; 


ii\e\aat>aani 
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The  Lord  Chief  Juistice  directed  the  jury  that  there  was       1863. 
a  legal  liability  on  the  defendant  to  maintain  and  bury    nurriHaKa 

ihe  child,  as  administratrix  of  the  deceased  mother,  who      .  ^• 

'  Templs. 

Jisd  left  estate  sufficient  for  that  purpose;  and  the  jury 
ji£9CordingIy  gave  a  verdict  for  the  plaintiff  for  24L,  leave 
l^^ing  reserved  to  move  to  enter  a  verdict  for  the  defend- 
^X^'t  or  a  nonsuit. 

In  the  following  Hilary  Term^ 
CoQier  obtained  a  rule  nisi  accordingly. 

J^inry  Serjt.  shewed  cause. — By   the  common  law 

tibere  is  no  liability  on  the  father  of  a  bastard  child  to 

TDstiotain  it:  the  liability  is  on  the  mother;  and  that  is 

Gonfinned  by  stat.  4  &  5  T.  4.  c.  76.  s,  71.,  which  enacts 

^^^^t,  so  long  as  she  is  unmarried  or  a  widow,  she  is  bound 

^  maintain  such  child  as  a  part  of  her  family  until  it 

^^^^^cuiis  the  age  of  sixteen.    In  1  Bl.  Comm.  448  it  is 

*^d  :  '^  By  the  interpretations  which  the  Courts  of  law 

^^ve  made  upon  these  statutes,"  43  Eliz.  e.  2.  s.  7.,  5  G.  1. 

^*  ^9  '*if  a  mother  or  grandmother  marries  again,  and 

^^^  before  such  second  marriage  of  sufficient  ability  to 

^  ^^p  the  child,  the  husband  shall  be  charged  to  maintain 

^^**'  citing  %.  283;   2  BuUtr.  346.     But  in  a  note  to 

*^^    edition  by  Coleridge  it  is  added,  **  These  decisions 

^^^"^^  been  overruled,  and  it  is  now  understood  that  the 

^^"^Kite  of  Elizabeth  imposes  no  obligation  except  in 

^^^l^ect  of  natural  relations'*  (a).     [He  also  referred  to 

-^^um  Justf  by  Bere  and  Chitty^  p.  98,  note  (a).]     The 

^^^^lier  of  an  illegitimate  child  is  entitled  to  the  custody 

Xt,  and  is  indictable  for  neglecting  to  maintain  it. 

^  ^^fackbum  J.     Is  a  parent  more  indictable  than  any 

^** )  See  Tvhb  v.  HarrUon,  4  J.  7?.  118.  Cooper  v.  Martin,  4  East,  76. 
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1863/       other  person^  such  as  a  nurse^  who  has  the  actual  cosiody 

BuTTiNQBa"  of  the  child  ?  Is  there  any  authority  for  saying  that  the 

TEMrLB.      estate  of  a  deceased  parent  is  liable  for  the  maintenance 

even  of  a  legitimate  child?   A  parent  may  disinherit  a 

legitimate  child  ?] 

The  Solicitor  General  and  WooUett^  in  support  of  the 
rule. — The  duty  of  an  administrator  under  the  Statute 
of  Distributions,  22  &  23  Car.  2.  c.  10.,  is  to  pay  the 
debts  and  funeral  expenses  of  the  intestate,  and  then  to   « 
distribute  the  residue  according  to  the  provisions  of  the  < 
statute.    In  the  present  case  the  maintenance  of  the^ 
child  after  the  death  of  the  mother  did  not  constitute  tmt 
debt  of  the  mother.    There  is  no  provision  in  the  Statute 
of  Distributions  making  the  estate  of  the  mother  liable  fa 
the  maintenance  of  her  child.    The  liability  of  the  mothe 
depends  on  stat  18  Eliz.  c.  3.  s.  2.,  by  which  an  orde^ss 
may  be  made  on  her,  or  the  reputed  father,  for  tk^M 
payment  of  money  for  the  support  of  the  child ;   bD^ 
after  her  death  there  is  no   claim  upon  her    estaSi 
for  it.     [They  also  cited  Mortimare  v.    Wright  (a)^ 
[  Wightman  J.     Suppose  the  mother,  having  propert^= 
marries,  could  an  action  be  maintained  against  1^. 
husband  for  the  maintenance  of  the  child  ?]      No :   ^ — 
liability  is  created  by  stat  4  &  5  W.^.e.  76.  f .  71.,  whs.  - 
makes  him  liable  to  maintain  the  child,  whether  l^S.* 
mate  or  illegitimate,  ''  as  a  part  of  his  family'^  untiL 
attains  the  age  of  sixteen  or  until  the  death  of  'K 
mother,  whether  he  gets  any  estate  by  her  or  rm^ 
[Ciickbum  C.  J.     The  provisions  in  the  poor  law  A.c:^ 
charging  the  mother  and  the  father,  are  for  the  purpos'e^ 

(a)  (SM,^W.  482.    See  Urmtton  v.  Newcomtn,  \  A,  f  E,  899,  ^* 
Shelton  v.  SpHngitt,  \\  C.  B,  452. 
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protecting  the  funds  raised  for  the  benefit  of  the  poor        1863. 
fjrom  being  abused  by  applying  them  to  support  illegiti-    bottihoee 
mate  children.]  ^^;^ 

CocKBURN  C.  J.  This  rule  must  be  made  absolute. 
Stat.  4  &  5  fF.  4.  c.  76.  s.  71.  imposes  on  the  mother  of 
AH  ill^timate  child  the  liability  to  maintain  it  so  long 
*•  she  remains  unmarried  or  a  widow  ;  but  the  liability 
tbns  created  is  personal^  and,  which  is  to  be  regretted, 
^l&ere  is  no  provision  that  when  she  dies  leaving  means 
'^I'Bcient  for  its  maintenance,  those  shall  be  so  applied. 
^u  tlie  absence  of  such  a  provision,  and  there  being  no 
*^bility  at  common  law,  we  cannot  hold  that  the  admin- 
^'atrix  is  liable  to  provide  for  the  maintenance  of  the 
<^mld  out  of  the  assets  of  the  deceased.  It  would  be  a 
^^^ferent  question  if  the  payment  for  the  maintenance  of 
^<^e  child  had  been  made  in  the  lifetime  of  the  mother. 
**ere  the  estate  of  the  mother  has'  come  into  the  hands 
^i  t]^  admimstratrix,  who  is  bound  to  distribute  it  ac- 
^^I'ding  to  the  Statute  of  Distributions,  and  that  Statute 
^^kes  no  provision  that  it  shall  be  administered  for 
^*Xe  benefit  of  an  illegitimate  child. 

WiGHTMAN  J.     It  does  uot  appear  that  there  is  any 
^^mmon  law  liability  of  the  mother  of  an  illegitimate 
^^liild  to  maintain  it,  nor  has  any  instance  been  found 
^^f  an  attempt  to  fix  that  liability  on  her.     The  liability 
^f  the  mother  is  created  by  stat.  4  &  5  ^.  4.  c.  76.  s.  71., 
^nd  that  is  limited  to  the  time  during  which  the  child 
^  under  the  age  of  sixteen,  and  the  mother  remains 
>inmarried  or  a  widow ;  and  if  she  marries,  the  mainte- 
nance of  the  child  until  that  age  is,  by  sect.  57,  fixed  on 
the  husband:  that  is  a  personal  liability  of  the  mother. 
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1868. 


Butting  BE 
Tbmplb. 


and  cannot  be  extended  to  her  personal  representative. 
No  authority  has  been  cited  to  support  the  proposition 
that  the  administratrix  of  the  mother  can  be  made  liable 
for  necessaries  supplied  to  the  child  after  her  death. 


Blackburn  J.  There  Is  no  legal  obligation  upon  the 
executor  or  administrator  of  the  mother  of  an  illegiti- 
mate child  to  support  it  after  her  death.  There  is  none 
by  the  poor  law,  for  stat  4  &  6  fPl  4.  c.  76.  #.  71.  ,^  4 
imposes  the  duty  on  the  mother  to  maintain  such  rliilrHf^Ba  __ 
as  a  part  of  her  family,  so  long  only  as  she  shall  be  un — . 
married  or  a  widow,  and  until  the  child  shall  attain  ' 
age  of  sixteen.  Neither  the  words  nor  the  spirit  of  thi 
enactment  warrant  the  extension  of  this  duty  to  her 
sonal  representative.  Nor  is  there  at  common  law  an^^ 
personal  obligation  on  the  mother  to  maintain  her  1 
child.  No  authority  for  it  has  been  cited,  and  there  1 
no  legal  principle  on  which  it  can  rest. 


Mellor  J.  concurred. 


Kule  absdul 
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1863. 


In  re  Latcock  against  Pickles  and  another,      ^^""^i 


NovemberlZih, 


^KTle  nlftintifl^  hATing  %  daim  fhr  work  and  Utbonr  and  mateiials  against  Account  stated. 

^^^    ^elwdanta  to  the  amoimt  of  67/.,  was  indebted  to  them  in  1 1 1/.  The  Executory 

^^*!»iidintB,  as  sscority  for  100/.,  held  an  equitable  mortgage  npon  land  ogreemenL 

^J.    "^Ae  plaintiff.    The  parties,  having  met  together,  ascertained  the  value  Equitable 

^^^    tilie  plaintiff's  interest  in  the  land  to  be  70/. ;  and  it  was  Tcrballj  mortgage. 

^/W  «sjLfd  that  the  defendants  should  have  the  plaintiff's  eguity  of  redemp-  Interest  in 

^*J>»,  sad  that  the  phiintiff  should  be  credited  with  70/.,  which  being  iand, 

^^^^md  to  the  07/.,  the  debt  of  111/,  was  to  be  wiped  out,  and  a  balance  Statute  of 

^'^^ZW:  left  in  his  fsTour;  but  it  was  finaUy  a^eed  that  it  should  be  Frauds,  29 

^•^«n  St  22L    The  pkintif?  before  action  brought,  sold  the  land  to  the  Car.  2.  c.  3. 

^^^^^ndants.    Held,  that  the  plaintiff  was  entitled  to  recoyer  the  balance  «•  ^ 
*'^^*.  on  a  count  upon  an  account  stated. 


JASE  on  appeal  from  the  Connly  Court  of  Yarkshirt 

holden  at  Leeth. 
^Ihe  action  was  brought  to  recover  221,  stated  in  the 
plaintiff's  particulars  of  demand  annexed  to  the  summons 
'^^^  be  due  to  him  from  the  defendant  ''for  work  and 
l^lK)ar  done  and  performed^  and  materials  found  and 
pix»Tided  by  the  plaintiff  for  the  use  and  on  account  of 
'^^e  defendants^  at  their  request,  and  also  upon  an 
^^^^nut  stated^  full  particulars  whereof  have  been  sent 
^*^  delivered  to  the  defendants.''  On  the  trial  the 
***^iiitiff  proceeded  on  the  account  stated  only. 

^he  plaintiff^  previous  to  the  year  1860^  purchased  of 

^*^^  Damd  Mefcalf  a  plot  of  land  for  123/.  18*.,  by  an 

^K^^ment  in  writing.   He  paid  a  deposit  on  the  purchase^ 

^   subsequently  several  instalments  of  the  purchase 

^^ey  and  interest  on  the  balance  owing  frt)m  time  to 

/^^  The  vendor,  however,  never  executed  a  conveyance 

^<^  1860,  the  plaintiff  was  indebted  to  the  defendants 
^Ol.  IV.  2  k  b.  &  s. 
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1863.       and  their  copartner  JSdward  Taylor  (who  carried  on 
5^         business  as  the  firm  of  Pickles  §•  Co,)  in  a  considerable 
Latcock     g^^^  j^^  being  required  to  pay  the  same^  he  deposited 
Pickles.     ^^Jj  them  the  purchase  agreement  above  mentioned, 
and  executed  an  indenture,  bearing  date  the  28ih  April, 
I860,  whereby  he  charged  his  interest  in  the  land  with  , 
the  sum  of  100/.,  stated  to  be  owing  from  him  to  the^ 
defendants.     In  the  same  year  he  made  a  contracts 
with  the  firm  of  Pickles  tf  Co,,  to  build  certain  houset^ 
for  them;  and  also  did  other  work  for  and  supplie^b^^ 
materials  to  them.    During  the  execution  of  the  ooi^::: 
tract,  the  plaintiff  became  embarrassed  and  called  lu^ 
creditors  together,  and  along  with  his  principal  creditoa^ 

he  had  an  interview  with  Oeorge  Edward  Taylor,  o 

of  the  defendants,  at  which  a  builder,  named  fFiLZZ^ 
was  appointed  by  all  parties  concerned  to  value  We^ 
work  done  by  the  plaintiff  under  the  contract,  and 
ascertain  the  sum  due  in  respect  thereof  The  val^ 
tion  was  completed,  and  on  the  6th  February,  IS 
the  plaintiff,  the  defendants  and  Wilks  met  together, 
fVilks  made  out  a  statement  in  writing  for  the  purE»<:M 
of  ascertaining  the  state  of  accounts  between  the  pla^^ 
tiff  and  the  firm  of  Pickles  §•  Co,  From  that  sucoovtmii 
and  from  the  evidence  it  appeared  that  the  firm  w^^^ 
at  the  time  of  taking  the  account  creditors  of  tE^^ 
plaintiff  to  the  extent  of  111/.,  and  owed  him  67i  SO^ 
work  done  and  materials  supplied,  leaving  the  plaintE-  " 
indebted  to  the  firm  on  the  cross  accounts  in  a  balance  c:^ 
44/,  or  thereabout.  These  accountshavingbeen  ascertained*^ 
and  agreed  to,  the  value  of  the  plaintiff's  interest  in  th^  ' 
land  which  he  had  bought  of  Metcalf,  and  on  whid^^ 
the  defendants  held  the  equitable  security,  was  als<^^ 
calculated  and  fixed  at  70/.,  which  sum  being  added  tC^ 


Latoook 
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5  credit  of  the  plaintiff's  account  with  the  defendants        1863. 
csx-^^ated  a  balance  in  the  plaintiff's  favour  of  26/.  i^ 

nhe  defendant  Creorge  Edward  Taylor  on  behalf  of 

l^li^  firm,  at  the  interview,  verbally  agreed  to  take  the      P^cklm. 

'pl-^^^tiff's  interest  in  the  land  at  the  above  named  sum 

€>C     7(U.,  but  objecting  to  the  balance  of  26/.,  as  being 

'fcoo  great  a  sum,  he  proposed  that  it  should  be  taken 

WL^    22iL,  to  which  the  plaintiff  assented. 

The  plaintiff  had  not  sued  Edward  Taylor ^  the  third 

psnTtner  in  the  firm  of  Pickles  §•  Co.,  the  County  Court 

A.<2t,  9  &  10  Vict.  c.  95.  s,  68.,  enabling  a  plaintiff  to  sue 

»^*=*y  one  or  more  of  joint  debtors  without  being  subject 

"^^  a  plea  of  nonjoinder. 

It  was  admitted  by  all  parties  that  no  memorandum 
^**  Writing  had  ever  been  entered  into  or  signed  by  the 
plaintiff  or  the  defendants,  or  either  of  them,  or  by  any 
<>&e  on  their  or  his  behalf,  for  the  purchase  of  the 
plaintiff's  interest  in  the  land ;  or  that  they  would  pay 
^  balance  of  22iL  to  the  plaintiff. 

The  land  so  verbally  agreed  to  be  purchased  of  the 

plaintiff  was  subsequently  sold  by  him  to  the  defendants, 

'^d  conveyed  by  them  to  William  Kirk  Duxbury  for  the 

»um  of  127/.  11«.  6d.    The  deed  of  conveyance,  bearing 

*ate  the  15th  Ocioher,  1862,  was  made  between  David 

Meicdfoi  the  first  part,  Thomas  Laycock  of  the  second 

part,  Edward  Taylor,  George  Edward  Taylor  and  David 

*^Wm  of  the  third  part,  John  Jackson  of  the  fourth  part, 

^d   WOHam  Kirk  Duxbury,  of  the  fifth  part:  and  it 

^^  agreed  that  an  examined  copy  of  it  should  form 

P^  of  the  case. 

^^  Was  contended,  on  behalf  of  the  defendants,  that 

®*^  Was  not  legal  evidence  to  support  the  plaintiff's 

^^aiij  for  22/.  upon  an  account  stated ;  that  any  assent 

2  K  2 
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1868.  to  or  adoption  of  that  balance  by  the  defendants  formed 
5^  inrealitjoneof  the  terms  of  a  contract  or  sale  of  lands  or 
some  interest  in  or  concerning  them^  which  wad  required 
PicKLKs.  ty  the  Statute  of  Frauds,  29  Car.  2.  c.  8.  s.  4.,  to  be  in 
writing,  signed  by  the  parties  charged  therewith^  or  by 
some  person  thereunto  by  them  lawiully  authorised, 
and  that  no  such  memorandum  in  writing  had  been 
proved. 

The  Judge  of  the  County  Court  OTcmded  both 
points. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  the  ruling  of  the  Judge  of  the  County  Court 
was  correct  in  law. 

Quain,  for  the  defendants. — There  was  no  evidence 
of  an  account  stated.     At  the  interview  between  the 
plaintiff,  the  defendants  and  Wilksy  there  was  only  an 
executory  agreement  to  be  carried  out  at.  a  future  time 
by  the  conveyance  of  the  plaintiff's  interest  in  the  land;  ^  .^>d. 
and  if  the  balance  of  22/.  was  to  be  paid  before  that  con — -.^zv^n- 
veyance  there  was  no  consideration  for  the  promise,  be^^^^^-^u*, 
cause  the  contract  was  for  an  interest  in  or  conoeming^^zK^Dg 
lands  within  the  4th  section  of  the  Statute  of  Frauds ,    mmm=^^ . 
Cocking  v.  Ward  (a),  Kelly,  appt.,   fFebster,  respt.  (*)-C^3(*)' 
In  Porter  v.  Cooper  (c)  Parke  B.  said,  ''  I  take  the  rul^XjLP^e 
to  be  this,  that,  if  there  is  an  admission  of  a  sum  oo       .  of 
money  being  due,  for  which  an  action  would  lie,  thar^gmMMbat 
will  be  evidence  to  go  to  the  jury  on  the  count  for  aK-i^      an 
account  stated.'^     Here  an  action  would  not  lie  upon  th^iff^^^tlie 
parol  agreement  to  convey  the  land.     In  Cocking  w        ^  v. 
Ward  (a)  there  was  nothing  executory  at  the  time  m         ;  of 
(a)  1  a  B,  858.  (b)  12  C,  B,  283. 

(c)  1C..V.  (fi?.387..394. 
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the  promise  by  B.  to  pay  lOOiL  in  consideration  of  A.        1863. 
giving  np  the  farm.    In  Lemeri  v.  Elliatt  (a),  where  ^ 

the  defendant  verbally  agreed  to  purchase  of  the  ^^^^^^^ 
plaintiff  the  lease  and  goodwill  of  his  premises,  and  Pickika. 
on  being  asked  for  a  deposit  gave  an  I.  O.  U.  for 
2SL,  but  afterwards  refused  to  complete  the  contract, 
it  was  held  that  the  L  O.  U.  was  not  evidence  of 
an  account  stated;  and  Martin  B.,  p.  657-8,  referred 
to  the  old  form  of  a  count  on  an  account  stated,  ''And 
whereas  the  said  C.  D.  afterwards,  to  wit,  on  &c.,  ac- 
counted with  the  said  A.  B.  of  and  concerning  divers 
sums  of  money  from  the  said  C  D.  to  the  said  A.  B. 
before  that  time  due  and  owing,  and  then  in  arrear  and  un- 
jfoid,"  &c  Here  the  22L  was  not  in  arrear  and  unpaid^ 
and  there  was  no  balance  due.  In  Gough  v.  Findon  (Jb) 
Parke  B.  said :  "  The  executors  make  a  part  pay- 
ment, and  promise  to  pay  the  remainder,  upon  the 
supposition  that  the  notes  are  due,  and  that  they 
are  bound  to  pay  them ;  but  this  turns  out  not  to  be 
the  case,  and  the  promise,  not  being  founded  upon  a 
good  consideration,  is  not  binding  upon  them.  Now  to 
make  an  account  stated,  the  account  must  be  stated  with 
reference  to  a  debt  which  is  at  that  time  due  and  owing.^' 
[Blackhurn  J.  That  is  to  be  taken  with  reference  to  the 
subject-matter.  There  may  be  an  account  stated  of 
moneys  due  and  owing.]  An  account  cannot  be  stated 
of  money  not  due  until  a  year  from  the  time  of 
accounting.  [^Blackburn  J.  Would  not  an  account  stated 
'^  of  and  concerning  certain  claims,  then  existing,''  be 
good?  I  incline  to  think  that  a  debt  in  prsesenti 
^olvendum  in  futuro  might  be  set  off  against  a  debt 

(a)  6  H.  fN.  656.  (*)  7  Exch.  48.  50. 
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1863.       payable  immediately.]     A  party  cannot  recover  on  ^ 
Be         count  upon  an  account  stated  before  the  day  of  paymei::::::;;^-^^ 

^,  has  arrived.     In  Hopkins  v.  Logan  (a)  it  was  held  th ^^  ^^ 

an  executed  consideration^  whereon  the  law  impUes  ^ 

promise  to  pay  on  request,  is  not  sufficient  to  supportz::;!.     a 
promise  to  pay  on  a  future  day.     [^Mellor  J.     In  Ear^^    ^j 
Falmouth  v.  Thomas{b)  the  objection  upon  the  Statut^^    of 
Frauds  was  held  to  apply  to  the  count  upon  the  ^xxx^-moLut 
stated  as  well  as  to  the  other  counts.     Blackburn  J.  Jq 

that  case  there  was  a  mere  verbal  agreement  for  the  ^^skle 
of  growing  crops — the  account  stated  consisted  {^f  a 
single  item.  If  a  document  shewing  a  settlemeat;  <)f 
accounts  is  offered  in  evidence  to  support  a  plea  of 
payment,  it  requires  a  receipt  stamp;  Livingstone  ^* 
IVhiting  (c).] 

T.  Jones  (Northern  Circuit),  for  the  plaintiff.— Tt:::::^^^ 
parties,  after  an  insimul  computassent  of  all  matter^ 
ascertained  and  agreed  that  the  balance  of  22iL  was  dv 
Dawson  v.  Remnant  {d)  goes  farther  than  the  presen 
case;  there  parties  having  cross  demands  settled  an^- 
balanced  their  accounts,  and  Mansfield  C.  J*  held  tha 
the  settlement  of  the  accounts  bound  the  defendant,  ani 
that  he  could  not  set  up,  as  a  defence  to  an  action 
the   balance,  that  part  of  the  plaintiff^s  demand 
not  recoverable  at  law  by  reason  of  the  statute  r^ula 
ting  the  sale  of  spirituous  liquors.     Here  though  part  < 
the  consideration,  viz.  the  engagement  to  convey  tl 
land,  was  honorary,  there  remained  the  debt,  which  y 
sufficient  to  support  the  promise;  King  v.  Sears  {e), 

{a)  5M,fW,  241.  (b)  1  O.  #  AT.  89. 110  - 

(c)  Id  Q.  B,  722.  (d)  6  Eap.  24. 

(r)  2Cr.M.§^  R.  48. 
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Com.  Dig.  '*  Action  upon  the  case  upon  assumpsit,*'  (B  13),        1863. 
t  is  said,   '*  So,  an  assumpsit  Ues,  though  made  upon  ^ 

Jwo  considerations,  and  one  of  them  cannot  be  per-      La^cock 
ormed;  for  the  damages  shall  be  intended  to  be  wholly      PicKLEg. 
given  for  the  good  consideration.^'    ,     .     .     "As,  in 
consideration  of  the  assignment  of  a  title  to  dower,  and 
the  not  suing  an  attachment;   though  a  title  to  dower 
ES^onot  be  assigned,  but  released  to  the  terre-tenant*' 

"So,  in  consideration  of  two  things ;  and 

33ie  of  them  is  insufficient ;  as,  in  consideration  of  for- 
'caranoe  of  a  debt  due  &om  the  defendant,  and  his  son ; 
Eiough  as  to  the  debt  of  the  son,  it  is  of  no  value.'' 

•  •  "And  the  void  consideration  need  not  be 
■o-ved."  ..."  But,  if  one  of  the  considerations 
CSoond  fiike  by  the  jury  the  action  fails."  That  how- 
^»,  is  answered  by  Guthing  v.  Ling  (a),  where,  in 
^^^impsit  on  the  warranty  of  a  horse,  the  consideration 
^"fted  was  that  the  plaintiff  would  purchase  it  for  63/., 
^"fc  the  consideration  as  proved  was,  that  the  plaintiff 
>^d  pay  that  sum,  and  if  the  horse  was  lucky  to  the 
Pontiff  he  would  give  the  defendant  5/.  more  or  the 
^^ing  of  another  horse ;    and  Lord  Tenterden  said, 

S35,  "We  must  suppose  the  substantial  part  of  the 
^^ntract  to  be  that  declared  upon,  and  consider  the 
^rt  as  amounting  merely  to  one  of  those  honorary 
^S^n^ci^ts  which  seem  very  much  to  prevail  amoDg 
^^:8on8  in  this  way  of  business."  [He  also  cited  Brad- 
'^^rne  v.  Bradbume  (i).]  Further,  the  plaintiff  might 
^ve  insisted  that  the  contract  should  be  in  writing, 
'^t  he  waived  a  written  contract,  and  was  willing  to 
^*^t  the  engagement  as  honorary ;  and  therefore  cannot 
^^w  object   that    the   contract   is  verbal.     [He  cited 

(a)  2  ^.  #  Ad,  202.  (h)   Cro.  El,  149. 
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1863.       Laythaorp  y.  Bryant  (a).]     The  defendant  has  got  tbe 

R^l  balance  ascertained  and  the  price  of  the  land  fixed, 

ATcocK    .  ^jjj^jj   jg  ^  sufficient  consideration  for  the  promise. 

PiOKLBs.  [^Mellar  J.  It  seems  to  have  been  a  great  inducement  to 
the  defendants  that  all  these  accounts  should  be  settled  : 
the  omission  of  one  of  them  might  haye  defeated  the 
arrangement.] 

There  is  nothing  in  law  to  forbid  parties  stating 
an  account  and  agreeing  or  implying  that  the  balance 
shall  be  paid  on  a  future  day.     In  Howard  y*  Braum^ 
hill  {b),  before  Crompton  J.  in  the  Bail  Courts  there 
was  a  contingency  between  the  time  of  stating  the 
account  and  the  obligation  to  be  bound  by  it.    The  object 
in  stating  an  account  is  frequently  to  exclude  all  ques- 
tion whether  a  particular  item  claimed  to  be  due  is  due 
or  not:  though  there  must  be  a  real  foundation  for  the 
defendant  taking  the  obligation  upon  himsel£     In  the    ^ 
present  case^  there  is  a  sufficient  existing  consideration;  ^ 
and  after  the  plaintiff  had  conyeyed  the  equity  of  re-    -a; 
demption^  and  made  the  conveyance  of  the  land  to  the^^ 
defendants  complete^  they  are  precluded  from  objectin^^ 
to  pay  the  22/.;  Pickard  v.  Sears  (c).     In  Cocking  v^r- 
Ward  {d)  the  plaintiff  recovered  on  a  count  upon  "'g^ 
account  stated  the  price  fixed  by  an  agreement  whicEz^ 
was  void  by  the  Statute  of  Frauds.     [Mellor  J.    AsLmzm 
that  was  the  case  of  an  acknowledgment  of  one  item  ^ 
debt  only.]     There  is    no  reason  why  a  continuinzi:^ 
consideration  should  not  sustain  an  account  stated. 

Quain,  in  reply,  referred  to  1  Chitty  on  Pleading,  Vbr 
Greening^  p.  801. 

(rt)  2N,  a 735.  {h)  2SL.J,Q,  B.  23. 

(c)  (SA.^E.  469. 474.  {d)  1  C.  B.  858. 
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WiGHTMAN  J.   It  appears  that,  there  being  debts  and        iges. 

crediiM  on  both  sides,  the  parties  were  desirous  of  settling  "^ 

all  differences  and  striking  a  balance;  and  it  was  agreed      Latcock 

l^etween  them  that  the  amount  to  be  paid  for  the  con-      Picklm. 

^^eyance  to  the  defendants  of  the  plaintiff's  interest  in 

pertain  land  should  be  fixed  at  a  certain  sum,  and  the 

^uxx>unts  were  finally  adjusted  upon  that  footing,  and  a 

'bcdance  of  222.  found  to  be  due  to  the  plaintiff,  after  a 

deduction  allowed  by  him.    The  conveyance  of  the  land 

^vrais  duly  made;  and  if  the  account  had  been  stated 

after  the  execution  of  that  conveyance,  there  could  be 

no  doubt  about  the  matter.    But  it  appears  that  after 

tHe  cross  accounts  had  been  ascertained,  it  was  arranged 

tliat  the  defendants  should  take  the  plaintiff's  interest 

in  the  land  at  a  fixed  sum ;  and  the  defendant  in  effect 

agreed  that  that  sum  should  be  considered  as  due  and 

payable  then;  subject  to  this  that  if  the  land  were  not 

Gomeyed,  the  consideration  would  have  failed,  and  such 

^ilme  would  according  to  Lemere  v.  Elliott  {a)  be  an 

^iiswer  to  the  action  upon  an  account  stated :  but,  after 

tKe  consideration  has  been  performed,  the  action  is  not 

^  be  defeated  by  shewing  that  payment  of  the  amount 

^Sieed  upon  for  the  conveyance  of  the   land  cannot 

'c§;ally  be  enforced  because  the  agreement  was  not  in 

^•^nting  as  required  by  the  Statute  of  Frauds.   In  some  of 

^l^e  cases  it  is  said  that  an  action  upon  an  account  stated 

^^^Jffiot  be  founded  on  an  executory  agreement;   but 

^^086  cases  differ  from  the  present  in  this,  that  here  the 

^^*JBOTint  to  be  paid  as  purchase  money  was  treated  as 

^^aeimd  payable  at  the  time  of  the  accounting,  and  the 

^^^^tioii  was  brought  for  the  balance  agreed  to  be  due  on 

"•^i^^  supposition. 

(a)  6  if.  #  N.  C5t). 
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1863.  Blackburn  J.     After  stating  the  £act8^  proceeded : 

^         It  may  have  been  a  great  advantage  to  the  defendants 

Latcock     ^y^^  |.|jgj^  should  be   a  settlement  of  the  aoconnts, 

PicKLM.      including  many  items^  in  the  manner  stated;  and  I 

think  that  the  stating  of  the  accounts  itself  was  a 

sufficient  consideration  to  support  this  action. 

The  question  is^  whether  the  balance  can  be  recovered 
on  a  count  Upon  an  account  stated.  An  account  stated 
is  commonly  called  an  admission  of  a  debt ;  but  it  is 
merely  evidence  of  it.  There  is  a  real  account  stated, 
called  in  old  law  an  insimul  comptttassent,  that  is  to  say, 
when  several  items  of  claim  are  brought  into  account  on 
either  side,  and,  being  set  against  one  another,  a  balance 
is  struck,  and  the  consideration  for  the  payment  of  the 
balance  is  the  discharge  of  the  items  on  each  side.  It  is 
then  the  same  as  if  each  item  was  paid  and  a  dischaige 
given  for  each,  and  in  consideration  of  that  discharge  the 
balance  was  agreed  to  be  due.  It  is  not  necessary,  in  order 
to  make  out  a  real  account  stated,  that  the  debts  should 
be  debts  in  prtBsenti,  or  that  they  should  be  l^al  debts. 
I  think  equitable  claims  might  be  brought  into  account, 
and  I  am  not  certain  that  a  moral  obligation  is  not 
sufficient.  It  is  to  be  taken  as  if  the  sums  had  been 
really  paid  down  on  each  side ;  and  the  balance  is  re- 
coverable as  if  money  had  been  really  taken  in  8atis< 
faction ;  subject  to  this,  that  where  some  of  the  items 
are  such  that,  if  they  had  been  actually  paid,  the  part} 
paying  them  would  have  been  able  to  recover  them  bad 
as  on  a  failure  of  consideration,  the  account  statec 
would  be  invalidated.  That  is  borne  out  by  Com.  Dig.  tit 
Pleader  (2  G.  11) :  "  So  to  an  assumpsit,  the  defendan. 
may  plead  that,  since  the  promise  made,  he  and  thj 
plaintiff  insimul  computaverunt,  et  super  compel  ilP  ips 
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inventus  ftdt  in  arrear^  so  much,  which  he  has  paid.''        1863. 

.And  farther  on  it  is  said,  '*But  an  account  without  pay-  r^ 

.    x»ent  or  release  is  no  plea  to  an  indebitatus  assumpsit ;^^      Latcock 

X-«fening  to  a  case  in  8  Lev.  238.  "  for  a  chose  in  action      ^^cklbs. 

^i^^imot  discharge  a  matter  executed.''    I  think  that  is 

^  -KWR  of  an  account  stated  where  there  is  only  one  item ; 

"I::>Tit  when  there  are  several  cross  items,  it  is  really  an 

^i^^unt  stated  and  there  is  a  discharge  of  the  items  on 

wittier  side:  as  was  ruled  in  MUward  y.  Ingram  {a\ 

^w-liere,  in  indebitatus  assumpsit  for  50/.,  the  Court  held 

^    plea  good,  which  stated  that  after  the  promise  made, 

And  before  the  action  brought,  the  parties  came  to  an 

^^5count  concerning  divers  sums  of  money,  and  that  the 

^Sefendant  was  found  in  arrear  to  the  plaintiff  80«.; 

^^■^^arenpon,  in  consideration  that  the  defendant  promised 

*^^    I»y  him  the  said  80^.,  the  plaintiff  likewise  promised 

^^     ^*elease  and  acquit  the  defendant  of  all  demands. 

^'^^  same  principle  is  to  be  found  in  Dawson  v.  Rem- 

^^^^*^M  (J).     The  report  of  that  case,  though  not  in  a  book 

^  ^^igh  authority,  is  dear  and  intelligible,  and  therefore 

^"^^3^  be  taken  to  be  correct,  except  that,  in  p.  25,  where 

■^^^  nsfietd  C.  J.  is  reported  to  have  said  "  A  set-off  is  in 

^^  nature  of  payment,"  "  set-off"  seems  a  mistake  for 

^^attlement  in  account"  Here  the  arrangement  between 

^  *^c^  parties  was,  that  the  70/.  at  which  the  plaintiff's 

^^"t^rest  in  the  land  was  valued  should  be  taken  as  if 

^^    tad  been  paid  by  the  defendants  to  the  plaintiff,  and 

^^i.d  back  to  the  defendants  in  part  payment  of  the  111/. 

^"^ic  from  the  plaintiff  to  the  defendants.    The  defendants 

^^MJect  that,  inasmuch  as  this  transaction  was  by  word  of 

^**^uth,  they  could  not  enforce  the  agreement  for  the 

^^■ansfer  of  the  equity  of  redemption,  but,  if  the  70/.  had 

(a)  2  Mod.  4a  (h)  6  Esp.  24. 
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1863.  been  actually  paid  down^  the  defendants  could  not  have 
R^  "  recovered  it  back  without  shewing  that  the  plaintiff  had 
made  default  in  transferring  the  equity  of  redemptionj 
PicKLM.  Qp  iji^j  refused  to  transfer  it;  in  which  case  they  might 
have  opened  the  account  But  there  is  no  attempt  tc 
shew  that  the  plaintiff  ever  refused  to  perform  tiic 
agreement^  or  that  he  set  up  the  Statute  of  Frauds  ii 
order  to  be  off  his  bai^ain.  I  therefore  think  that  hen 
was  sufficient  evidence  of  an  account  stated,  and  thai 
the  plaintiff  was  entitled  to  succeed. 

Mellob  J.  I  doubted  at  first  whether,  upon  the  fiu^ 
the  balance  of  22Z.  was  the  result  of  a  real  accounting 
between  the  parties.  But,  upon  a  more  careful  considera- 
tion of  the  effect  of  the  finding  of  the  Judge,  I  think 
there  is  abundant  reason  for  bringing  the  price  of  the 
equity  of  redemption  into  the  account,  and  that  in  &ct 
it  was  brought  into  the  account  which  the  parties  were 
stating.  And  then,  there  being  a  real  accounting,  I  agree 
with  the  reasons  of  my  brother  Blackburn^  and  in  the 
conclusion  at  which  he  and  my  brother  Wtghiman  hava 
arrived. 

Judgment  for  the  plaintiff 
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1868. 


Ttfc«  QuBEN  agamat  The  Inhabitants  of  St.  Giles  ^^^^^Ah. 
WITHOUT  Cbipfleoate,  London.  ~~~ 

Hiring  or 
"  agreement  entered  into  the  20th  March,  1858,  a  house  was  let  by   '^^i^  <> 
_»  B,  from  the  25th  March,  1858,  at  the  monthly  rent  of  1/.  16«.  8rf. ;   J'Jf^-  .- 
-    VBODth's  notice,  to  expire  either  on  the  25th  March,  the  25th  Jime,   6  ^.  4.  c  57. 
*^^_  25th  Seftember,  or  the  25th  December,  on  either  side,  to  be  a  sufficient   *•  2. 
■*^*i^c  to  qnit  B.  havinff  occupied  die  house  for  two  years  and  a  quarter 
^l^d^T  this  agreement:  held,  that  he  gained  a  settlement  by  hiring  or 
■'^^i'riiig  a  tenement  for  one  whole  year,  within  stat  6  G.  4.  c.  57.  #.  2. 


^PON  appeal  to  the  Quarter  Sessions  for  the  city  of 

London  against  an  order  for  the  removal  of  Thomas 

^^^^^Aer,  his  wife  Joanna^  and  their  five  children,  from 

*^^  parish  of  St  Giles  without  Cripplegate  to  the  parish 

^*     ^t  Olave,  Silver  Street,  both  in  the  said  city,  the  Ses- 

^^^^*:m  quashed  the  order,  subject  to  the  following  case. 

"Slie  only  ground  of  removal  alleging  any  settlement 

^  the   following.     That  in   March,   1858,    Thomas 

Tisher  hired,  for  the  term  of  one  whole  year,  a  separate 

distinct  dwelling  house.   No.    6,   Windsor  Court, 

^^^^^e^nkwell   Street,  in   the  parish  of  St.    Olave,   Silver 

'^^^^eet,  at  a  yearly  rent  of  221,   and  he  immediately 

^^^"tbered  into  the  occupation  thereof,  and  continued  to 

^■'^Xit  and  occupy  the  same  thenceforward  for  one  whole 

y  ^^r  and  upwards,  and  he  actually  paid  upwards  of  10/. 

*'«ot  for  the  same  in  respect  of  one  whole  year ;  he  was 

^^®^8aed  to  and  duly  paid  the  poor  rates  in  respect  of 

®  dwelling-house  for  one  whole  year  and  upwards, 

^^  he  resided  and  slept  therein  for  forty  nights  and 

^^ards,  after  payment  of  the  poor  rates. 

-^he  question  in  dispute  in  the  appeal,  and  which 

"^Ol.  IV.  2   L  B.   &   8. 
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1863.       was  duly  raised  by  the  grounds  of  appeal^  was^  wheihe 
The  QuBKM    the  following  agreement  under  which  the  pauper  occu 

Inhabilants  of  P^®^  *^®  house  in  question  constituted  a  yearly  hiring  o 
WITHOUT      'c^^B  fo^^  tl^c  ^rm  of  one  whole  year,  as  required  b 

CwppuBQATi.  gtat  6  G.  4.  c.  57.  s.  2. 

'^Memorandum  of  agreement  entered  into  the  20t 
day  of  March,  1858,  between  Henry  Piper,  as  agent  fo 
the  trustees  of  Mrs.  Henley,  and  Thomas  fVilsher,  c 
Dobie  Court  Henry  Piper  agrees  to  let,  and  Thome 
fVilsher  agrees  to  take,  the  house.  No.  6,  Windsor  dour 
from  the  25th  day  of  March,  1858,  at  the  monthly  rei 
of  1/.  16*.  8rf.  Henry  Piper  agrees  to  pay  all  landlorc 
rates  and  taxes,  and  Thomas  Wihher  agrees  to  pay  s 
tenant^s  rates  and  taxes,  to  keep  the  house  in  quiet  a^ 
tenantable  order,  and  to  mend  all  squares  of  gL^ 
broken  during  his  occupation*  It  is  lastly  agreed  t3 
one  montVs  notice,  to  expire  at  either  on  the  25th  k 
of  March,  the  25th  day  of  June,  the  25th  day  of  S 
tember,  or  the  25th  day  of  December,  shall  be  a  good  a 
sufficient  notice  on  either  side  for  Thomas  WUshewr 
quit  and  deliyer  up  possession  of  the  house  to  Hen. 
Piper,  or  other  agent  for  the  time  being  of  Mrs.  He^ 
ley's  trustees.  As  witness  our  hands  the  day  and  yes 
above  mentioned.  '^  Henry  Piper, 

"  Thomas  Wilsher." 
Thomas  Wilsher  occupied  the  dwelling-house  undei 
this  written  agreement  up  to  Midsummer,  1860,  i 
period  of  two  and  a  quarter  years,  and  during  the  whob 
of  such  period  was  assessed  to,  and  paid,  the  poor  rate 
of  the  parish  of  St.  Olave,  Silver  Street,  in  respect  o 
the  dwelling-house.  He  paid  the  rent  of  the  houa 
monthly  during  the  whole  period;  and  it  was  concedes 
by  the  appellants  that  all  other  conditions  of  obtainin( 
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&  settlement  had  been  fulfilled  byhim^  and  that  he  had       isQS. 
g^tined  a  settlement  in  their  parish  if  the  written  agree-    The  Of  kkh 
ment  constituted  a  yearly  hiring  or  renting  of  the  ^,  biTlnta  of 
d^reliinff-house  for  the  term  of  one  whole  year  within     St.  Giles 

*^  WITBOOT 

st&t.  6  (?.  4.  e.  57.  s.  2.  Ceipplkoatb. 

The  question  for  the  opinion  of  the  Court  was^ 
WTiether  the  written  agreement  constituted  such  yearly 
hiring  or  renting  of  the  dwelling-house  for  the  term 
^^  one  whole  year.  If  the  question  were  answered  in 
the  afiSrmatiFe,  then  the  order  of  Sessions  was  to  be 
quashed,  and  the  order  of  removal  was  to  stand  con- 
^^ix^ed;  otherwise  the  order  of  Sessions  quashing  the 
^^'der  of  removal  was  to  stand  confirmed. 

7lie  case  was  argued  {Nov.  11th)  before  Cockburn 
^*  J.,  WiGHTMAN  and  Mellob  JJ.  :  Blackburn  J.  left 
^^  Court  after  the  argument  for  the  respondents. 

Griffard  and  G.  Tayler,  in  support  of  the  order  of 

^^arions. — The  agreement  did  not  operate  as  a  yearly 

*^**iiig  within  Stat  6  G.  4.  c.  57.  #.  2.,  for  it  did  not 

S^v^  an  estate  for  a  year  to  the  tenant;  probably  the 

^^^"^^ies  contemplated  a  quarterly  hiring.     Reff.  v.  T/ie 

^^^^ibiiants  of  Cliawton{a)  is  the  only  case  in  which  it 

^^    been  held  that  a  settlement  was  gained  where  an 

^^*^**%a/  rent  was  not  fixed ;  but  in  that  case  the  estate 

^^^'^Id  not  have  been  determined  at  an  earlier  period 

^^^  six  months  from  the  expiration  of  the  first  six 

^^^^^ths.     [Cockburn  C.   J.     Here  four  quarterly  days 

^^^^^   expressly  named^  so  that  in  the  contemplation  of  the 

^^^^ttes  the  tenancy  must  run  on  for  a  year,  unless  a 

^^omith's  notice,  expiring  on  one  of  those  days,  inter- 

^^^x\ei]     The  clause  as  to  notice  is  a  restriction  on  the 

(a)  1  Q.  B.  247. 
2  L  2 
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1863.       right  of  the  tenant  to  quit  at  the  end  of  a  month 
~The  QuEKN     [Blackburn  J.     In  Rex  v.   TTie  Inhabitants  of  Herxf 
Inhabitants  of  ^wowccfliu:  (a)  a  yearly  rent  was  named ;  but  the  decisioi 
w^THo^T      ^^  "P°^  *^®  principle  of  the  dictum  of  BuOer  J.  I 
Ceipplboatb.  Sirch  v.    Wriffht  (b).     So,  here,  the  instrament  is 
be  treated  as  a  lease  for  so  mtfny  quarters  as  the 
shall  occupy,  if  not  defeated  by  notice.]     In  Bex 
The  Inhabitants  of  Bathwick  {c)  the  question  arose 
Stat  59  G.  S.  c.  50. ;  there  was  a  weekly  rent 
quarterly,  and,  the  Sessions  having  decided  against         ' 
yearly  tenancy,   this  Court   refused  to   disturb   then:^^' 
decision.     In  Rex  v.    The  Recorder  of  Pontefraet  {(^^\ 
Patteson  J.  said,  "  The  expression  '  bonfi  fide  rented^^      ' 
in  stat  6  G.  4  c.  57.  s,  2.,  is  ambiguous  as  it  standa^^  ^ 
and  might  not  of  itself  imply  that  the  party  rentin^^ 
had  hired  for  a  year ;  but  the  subsequent  words,  * 
cupied  under  such  yearly  hiring,^  shew  that  hiring  an( 
renting  must  mean  the  same,^^  and  therefore  there  must^' 
be  a  hiring  for  a  year.   In  Kemp  v.  Derrett  {e\  wherc^^ 
the  agreement  was  that  the  tenant  was  always  to  h(^^ 
subject  to  quit  at  three  months  notice,  Lord  Ellen — - 
borough  held  the  tenancy  to  be  from  three  months  tc^ 
three  months.  In  Tlie  Overseers  of  ffWesden^  appts.,  Th^ 
Overseers  of  Paddington,  respts.  {f),  there  was  an  ex- 
press agreement  that  the  tenancy  should  be  for  thre 
months    certain,    and   afterwards  that    three    mon 
notice  should  be  sufficient,  and  it  was  decided  that 
the  first  three  months  the  holding,  being  indefinite,  wi 
yearly,  and  Crompton  J.,  p.  597,  referred  to  the 
being  yearly.      Here  the  parties  have  provided  for 
continuance  of  the  tenancy  beyond  a  year  upon 

(a)  1  B.^C.  561.  666.  (h)  1  T.  R.  37a  380. 

(c)  4D.4-R.  336.  (rf)  2  Q.  B,  648.  666. 

(e)  3  Camp.  610.  (/)  3  B.  #  5.  583. 
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cniginal  terniB,  but  there  is  no  stipulation  that  it  shall       1863. 
•O  continue.  TheQuim 

Inhabitants  of 

W.  J.  Payne,  contra. — The  agreement  operated  as  a     St.  Gilbh 
demise  for  a  year  with  a  condition  of  defeasance.     If  a  Crippleoati. 
^nant  occupies  for  several  years  under  a  general  indefinite 
Jiiring  he  gains  a  settlement :  whether  the  rent  is  payable 
anonthly  or  quarterly  is  immaterial.   The  cases  of  settle- 
ment by  hiring  and  service  for  a  year  are  analogous ; 
JReK  V.  The  In/tabitants  of  Byker  {^d),  Rex  v.  St  Andrew  in 
Inshore  (ft),   ffandtworth  v.  Putney  (c).     In  The  Over- 
Meert  of  fFUksden,  appts..  The  Overseers  of  Paddinyton, 
r«spt8.  (rf),  Crompton  J.,  p.  597,  observed  that  a  ten- 
ancy for  six  months  certain  and  afterwards  from  three 
moAths  to  three  months  was  unusual     In  Kemp  v. 
-Oewrett  {e)  the  question  was  whether  the  notice  was 
P'^per.     [Coekbum  C.  J.     The  period  for  which  notice 
^    required  governs  the  duration  of  the  tenancy,  unless 
***ere  is  something  in  the  agreement  to  the  contrary. 
^htman  J.     In  Kemp  v.  Derrett  it  was  not  necessary 
*^  determine  what  the  holding  was.] 

Cur,  adv.  vulL 

-^Vbw.  25th.   Mellob  J.  delivered  the  judgment  of  the 

If  we  had  been  required  for  the  first  time  to  put  a 
^^^^truction  upon  the  6  G.  4.  c.  57.  s.  2.  and  the  previous 
^^tute  of  59  G.  3.  c.  50.,  we  might  have  hesitated  to 
^^cidethat  in  the  present  case  a  settlement  had  been 
^^^ed.   In  other  words,  we  should  have  doubted  whether 

{a)  2  A  #  e.  114.  {b)  SB.^a  679. 

(c)  2  Bott  P.  L.,  by  Tidd  Pratt,  pi.  288. 

(«0  3  A  #  5.  593.  (e)  3  Camp,  510. 
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1868.  the  pauper  had  bona  fide  rented  a  tenement  for  one 

The  QuBBH  whole  year  or  occupied  under  such  yearly  hiring.    The 

Inhabitants  of  ^^*^^  °^  ^9'  ^'  ^*^  Inhabitants  of  Herstmanceaux  (a), 

St.  Giles  however,  is  a  decisive  authority  that  those  statutes  did 

WITHOUT  '  '^ 

Cbippl^qatb.  not  require  any  other  hiring  or  renting  than  would  in 
ordinary  cases  constitute  a  tenancy  for  a  year. 

Now  the  rule  of  law  is  that  a  renting  of  a  tenement 
for  an  indefinite  period  and  an  occupation  for  a  year 
constitute  a  tenancy  for  a  year.     In  the  present  case  it 


tt 


was  conceded  that  the  tenancy  could  not  be  considered        Uj^^ 
a  monthly  tenancy  by  reason  of  the  restriction  upon       JK^n 
quitting  or  determining  the  tenancy.    The  monthly  rent    ^M-^^ 
being  excluded  in  determining  the  character  of  the  ^c^_^^ 
tenancy,  to  what  other  conclusion  can  we  come  thnn  m  m^ 
that  it  was  a  hiring  of  the  tenement  indefinite  as 
duration^  but  terminable  at  a  month's  notice  on  eit 
side  on  any  of  the  specified  quarterly  days?    And,  th^ai 
house  having  been  actually  occupied  under  that  hiring  foEr^ 
upwards  of  two  years,  it  appears  to  us  that  it  must 
considered  to  have  been  an  occupation  under  a  hiring 
for  a  year. 

Many  cases  have  been  decided  with  reference  to  settle 
ments  by  hiring  and  service  which  establish  that  a  \ 
at  weekly  wages  determinable  on  a  month's  notice, 
service  under  such  hiring  for  more  than  a  year,  gives 
settlement ;  Rex  v.  The  Inhabitants  of  Hampreston  (»- 
and  Rex  v.  The  Inhabitants  of  Great  Yarmouth(c).   The 
cases  are  analogous  to  the  present  so  soon  as  the  effSe 
of  the  statute  6  6.  4  c.  57.  s.  2.  is  determined. 

We  are  therefore  of  opinion  that  the  rule  for  quashii 
the  order  of  Sessions  must  be  absolute. 

Order  of  Sessions  quash* 

(a)  7  -B.  #  a  651.  (b)  6  7.  R.  205. 

(c)  5  AT.  ^  A  114. 
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186a. 


Hall,  appellant,  EInox,  respondent. 


Wedn 


Upon  an  information  against  a  person  under  stat.  25  &  26  Fict.  r.  114. 

•.  2.,  for  baring  obtained  game  by  unlawfully  being  on  land  in  search  o?**!  ^'rr.  . 
or  pursuit  of  game,  it  is  not  necessary  to  prove  an  actual  Kearcb  of  tbe       Apf^  q 

penon  by  the  constable  if  game  was  seen  upon  the  person.  xL     a   ' 

p  ASE  stated  pursuant  to  stat.  20  &  21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  at  Alnwicky  in  the 

county  of  Northumberland,  an  information  under  stat. 

^  &  26  Vict.  c.  114,  preferred  by  the  appellant  against 

^he  respondent,  charged  that  the  respondent,  on  the  20th 

*^hine,  1863,  at  &c., "  having  (a)  been  found  by^'  the  appel- 

-'^iity  ''a  constable  of  the  said  county,  in  a  certain  public 

i^lace,  to  wit  a  footway,"  [describing  it],  "  who  then  and 

^iaerc  had  good  cause  to  suspect"  the  respondent  "  of 

^^^^oming  fipom  land,  where  he  had  been  unlawfully  in 

^^^3arch  or  pursuit  of  game,  and  having  in  his  possession 

^^»    certain  gun  which  had  been  used  for  unlawfully  killing 

^^-nd  taking  gama" 

The  facts  admitted  were,  that  the  constable  heard  the 

^^«port  of  a  gun,  and  went  along  a  public  footpath  in 

'^.he  direction  of  the  report  when  he  heard  a  second  report, 

^^nd  proceeding  further  he  heard  another  report,  saw  the 

^^moke,  and  immediately  afterwards  saw  the  respondent, 

^%¥ith  a  gun  in  his  hand,  on  a  public  footpath ;  he  also 

'^saw  a  person  inside  the  enclosed  land  adjoining,  who 

"threw  a  rabbit  on  the  footpath,  close  to  the  respondent, 

^^ho  then  changed  the  gun  from  his  right  to  his  left 

Tiand,  and  was  in  the  act  of  picking  up  the  rabbit,  but 

Wore  doing  it  he  saw  the  constable  and  immediately 


516  MICHAELMAS  TERM. 

IgQQ^       ran  away.    The  constable  seized  the  rabbit  and  followed 
^^^        the  respondent^  bnt  was  not  able  to  get  hold  of  him. 
^*  The  appellant  contended  that  an  actual  search  of  the 

person  of  the  respondent  was  not  necessary  to  bring  the 
case  within  the  Act;  that  the  fair  presumption  from  the 
facts  was  that  the  respondent  had  used  the  gun  unlaw- 
fully for  taking  or  killing  game;  that  if  a  search  was 
material  to  give  the  justices  jurisdiction  it  was  not 
necessary  that  a  person  should  be  laid  hold  of  and 
searched ;  that  the  constable  had  seen  all  that  was 
necessary  to  constitute  the  offence^  and  that  any  further 
search  would  have  been  useless. 

On  the  other  hand  it  was  said  that^  to  give  jurisdic- 
tion to  summon  or  hear  and  determine  a  case  under  25 
&  26  Vict  c.  114.^  which  was  a  penal  statute^  its  pro- 
yisions  must  be  strictly  complied  with^  and  be  set  in 
motion  by  a  constable  making  an  actual  search  on  the 
person  of  the  offender^  and  if^  upon  such  search,  he  finds 
game  unlawfully  taken  or  a  gun  unlawfully  used,  he  is 
then  to  apply  for  a  summons;  that  the  search  mentioned 
in  the  Act  means  something  more  than  merely  seeing: 
an  article  in  the  possession  of  the  party  searched,  audi 
that,  if  the  constable  cannot  make  the  search  by  thes 
offender  running  away,  he  may  be  proceeded  againsfl 
under  stat  1  &  2  ff^.  4.  c.  32. 

The  majority  of  the  Bench,  considering  an  actuall 
search  necessary  under  stat.  25  &  26  Vict.  e.  114.. 
dismissed  the  information. 

The  questions  for  the  opinion  of  the  Court  were;  firsS 
whether  a  search  by  a  constable  is  necessary  to  gi?*" 
jurisdiction  to  summon  and  hear  and  determine 
under  this  Act.  Secondly,  if  so,  whether  the  for^oiu 
facts  disclosed  such  a  search  as  the  Act  contemplated. 
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To  ooonael  appeared  for  the  respondent  1868. 

Hall 

Kemplay,  for  the  appellant.— Stat.  25  &  26   Vict.        ^l'^^ 

14.  f .  2. : — *'  It  shall  be  lawful  for  any  constable  or 

s  officer  .  .  •  in  any  highway^  street,  or  public  place^ 

^learch  any  person  whom  he  may  have  good  cause  to 

select  of  coming  from  any  land  where  he  shall  have 

imlawfhlly  in  search  or  pursuit  of  game^  .  •  .  • 

haying  in  his  possession  any  game  unlawfully  ob- 

led^  or  any  gun,  &c.,  .  •  .  .,  and  also  to  stop  and 

^^Btjxrch  any  cart  or  other  conveyance  in  or  upon  which 

■>C2li  constable  or  peace  officer  shall  have  good  cause  to 

R'jpect  that  any  such  game  or  any  such  article  or  thing 

•^    ^being  carried  by  any  such  person,  and  should  there  be 

'^'•^^'Kid  any  game  or  any  such  article  or  thing  as  aforesaid 

'^I^c^n  such  person^  cart  or  other  conveyance,  to  seize  and 

«^5*«n  gnch  game,  article,  or  thing ;  and  such  constable 

^^"■^    '^efiOb  officer  shall  in  such  case  apply  to  some  justice 

^^^     %he  peace  for  a  summons  &c. ;  and  if  such  person 

^J^^^Jl  have  obtained  such  game  by  unlawfully  going  on 

'  land  in  search  or  pursuit  of  game,  or  shall  have  used 

such  article  or  thing  as  aforesaid  for  unlawfully 

*^^Hing  or  taking  game,"  ....  he  shall  be  subject  to  a 

^^x^alty  not  exceeding  5/.,  and  shall  forfeit  such  game, 

fe^^XLB,  &c.     [  Wiglitman  J.     The  information  as  set  out 

^*^   the  case  is  imperfect.]     No  objection  was  made  to  it 

^^  the  hearing  before  the  justices. 

-'^t.  A  search  by  a  constable  is  not  a  condition  pre- 
^^^^^t  IMellor  J.  The  statute  says  "  and  such  con- 
^  ^Me  or  peace  officer  shall  in  such  case  apply  to  some 
^^^ttce  of  the  peace  for  a  summons,''  that  is,  where  he 
^^^  Searched  the  person  or  cart.  Blackburn  J.  That 
^^^8  as  if  the  statute  gave  exceptional  process  to  be 
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1863.  resorted  to  only  when  a  searcli  had  been  made.]  The 
Hall  power  of  search  is  given  for  the  purpose  of  famishing 
Khox.        F^f  ^f  ^^^  offence.     [  Wightman  J.     This  statute  gives  ^ 

the  power  to  seize  and  detain  game  found  in  the  pos«  ^^ 

session  of  a  person,  which  power,  nnder  stat.  1  &  2  ^ 

W.  4.  c.  32.  s.  36.,  existed  only  when  the  person  was        ^^^ 
found  trespassing  on  land.     Suppose  stat.  25  &  26  VieL      ^^^ 
c.  114.  had  not  passed,  would  the  respondent  have  been    .^^^^ 
liable  to  any  penalty  ?]     Stat.  1  &  2  »^.  4  c.  32.  i .  30.  _  ^^3. 
applies  only  to  trespassing  on  land  in  the  daytime. 

Secondly.     Here  was  sufficient  to  give  the  justice^^;^^^ 
jurisdiction  without  an  actual  search  of  the  person^oEx-^n^ 
[^IFightman  J.    A  search  is  in  the  nature  of  procedur»"aH:.are 
to  ascertain  whether  the  person  has  the  game  or  othess^uBer 
articles  in  his  possession.     Here  he  was  seen  to  har^r^^^e 
them  without  a  search.  Cockbum  C.  J.   By  transposin^^riiiig 
the  words  of  stat  25  &  26  Fict  c.  114.  s.  2.,  the  cl 
would  read  thus : — *'  If  a  constable  suspects  a 
of  coming  from  land  where  he  has  been  unlawfully  r      -^  in 
pursuit  of  game,  he  shall  be  at  liberty  to  search  hiiB^.S-^im, 
and  if  he    finds    game  upon    such   person  he    miMzmnay 
apply  to  a  magistrate  for  a  summons.'^    We  may  chan^^-iige 
the  collocation  of  the  words  in  order  to  get  rid  of  t=S^  tie 
monstrous  absurdity  of  holding  that  in  such  a  case    ^s^  as 
the  present  a  search  was  necessary:   it  cannot  h^^isre 
been  intended  that  if  a  man  is  seen  coming  out  oC=f  a 
plantation  with  a  gun  on  his  shoulder  and  rabbits  in  "—Jus 
possession  it  should  be  necessary  to  go  through  the  p  ti^ro- 
cess  of  searching  him.     Melhr  J.     The  words  "  in  sc^*^'^ 
case^^  are  satisfied  by  the  constable  seeing  the  game       ^^^ 
other  article  in  the  possession  of  the  person.     Blackb^^^"^ 
J.     If  the  constable  sees  game  or  other  article  ug:^^^^ 
the  person  it  is  not  necessary  that  there  should  b^^     ^ 
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search :  if  not,  and  no  search  is  made,  the  case  is  re-       1868. 
mitted  to  the  old  Game  Act,  1  &  2  »^.  4  c.  82.]  ^^ 

Khox. 

Per  Curiam.    (Cockbubn  C.  J.,  Wiohtman,  Black- 

BUBN  and  IdSLLOB  J  J.) 

Case  remitted  to  the  justices. 


Haydon,  appellant,  Taylor,  respondent.         Wednesday, 


Stat.  3  &  4  ^.  4.  c.  103.  f.  1.  prohibits  persons  under  eighteen  years  Factory  Acts 
of  age  being  allowed  to  work  in  the  night  in  any  cotton  mill  or  factory  3  4*  4  ]^.  4.  ' 
wherein  any  mechanical  power  is  nsed  to  propel  the  machinery,  either  ^^  103^  ^'j  ' 
in  Bcntching,  carding,  roving,  spinning,  piecing,   twisting,  winding,   7^-8  Vtct, 
throwing^  doubling,  netting,  making  thread  &c.  in  any  such  mill  or  c,  15.  m.  27. 
fitftoiy.    By  Stat.  7  &  8  J^.  c,  15.  s.  73.  any  person  who  shall  work  73^  and  Schc' 
in  any  ftustory  either  in  any  manufacturing  process,  or  in  any  labour  ^{^  /^\ 
inddeat  to  any  manu&cturing  process,  shall  be  deemed  to  be  employed  Register  of 
tbofein.     A*  was  a  manufacturer  of  cotton  sewing  thread,  and  owner  of  young  persons, 
a  hcUxcy  al  if.,  and  of  premises  in  L.    At  the  factory  at  Af.  he  doubled  «•  Winding" 
eotton  yams  into  sewins  thread,  in  hanks  ready  for  the  wholesale  market ;  tf^r^, 
ftr  the  retail  dealers  and^small  consumers  it  was  sent  to  the  premises  in  L. 
in  hftnks,  and  there  wound  by  machinery  moved  by  steam  power  on  to 
^bbtnfl.     Held,  that  the  winding  at  the  premises  in  L,  was  within  both 
^e  above  enactments,  so  as  to  render  ^  liable  for  not  keeping  a  regis- 
^  of  young  persons  employed  in  his  factory  in  L.,  according  to  the 
^itm.  fHiescribed  in  Schedule  (B.)  by  sect.  27  of  the  later  Act. 

^*^  ASE  stated  pursuant  to  stat.  20  &  21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  in  the  borough  of 
-^^Leicester,  the  respondent  appeared,  in  answer  to  a  sum- 
^^ons  obtained  by  the  appellant^  for  that  he,  the  re- 
^J>oiident,  neglected  to  keep  a  register  of  young  persons 
^Tnployed  in  his  factory  in  Mansfield  Street,  Leicester, 
^^ontrary  to  the  provisions  of  stat.  7  &  8  Vict.  c.  15. 
-•.  27. 

The  appellant  is  one  of  Her  Majesty's  Sub-inspectors 
^>f  Factories,  and  has  the  charge  of  the  district  from 
J%iaccUsfield  to  Market  Harborough^  including  the  county 

9%nd  borough  of  Leicester. 
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1868.  The  respondent  is  a  manufacturer  of  cotton  sewing 

Hatooh       thready  and  is  owner  of  a  factory  situate  at  Mansfield  in 
Tatlob.       ^^6  county  oi  Nottingham^  and  of  premises  in  Mamjield 
Street  in  the  borough  of  Leicester.    At  the  factory  at 
Mansfield  the  respondent  doubles  cotton  yams,  or  the 
article  which  is  purchased  in  the  Manchester  market  as 
"twist/'  into  sewing  thread,  which  is  sent  out  from 
thence  to  the  premises  at  Leicester  in  hanks,  which  are 
packed  in  large  parcels  called  bundles,  and  which  are 
there,  for  the  purpose  of  meeting  the  convenience  of  the 
retail  traders  and  small  consumers,  wound  by  machinery, 
moved  by  steam  power,  firstly  through  wire  guides  on  ^ 
to  large  bobbins  called  cops,  and  secondly  from  the  oops^ 
through  other  guides  on  to  other  bobbins  of  mudhK: 
smaller  dimensions  called  spools. 

The  premises  at  Leicester,  to  which  alone  this 
relates,  are  worked  by  steam  power,  and  the  only  pre 
carried  on  therein  is  that  of  winding  the  sewing  thr 
so  sent  firom  Mansfield  or  other  places  firom  the  hanks  oi^ 
to  the  cops,  and  from  the  cops  on  to  the  spools.  Tl= 
sewing  thread,  when  it  leaves  the  factory  at  Mansfield  iS 
hanks,  is  ready  for  the  wholesale  market,  and  is  so  soL 
in  the  same  state  in  which  it  is  received,  at  Leicester.  T^B 
process  of  winding  from  larger  into  smaller  quantitm^ « 
renders  the  article  more  saleable  to  the  ordinary  sm^^ 
consumers  of  sewing  thread,  and  the  thread  exhibit^t- 
brighter  appearance  by  reason  of  the  solid  and  reguX  ^ 
way  in  which  it  is  wound  on  the  spool.  The  respond^s 
keeps  at  his  factory  at  Mansfield  a  register  of  yoix-^ci 
persons  employed  therein,  according  to  the  form  p:«^ 
scribed  in  Schedule  B.  annexed  to  stat.  7  &  8  Fict.  c.  !!X-  5*, 
and  in  pursuance  of  the  provisions  contained  in  sect*  27 
of  the  same  Act,  but  he  does  not  keep  such  a  regi^ster 
at  his  premises  in  Leicester. 
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On  the  2nd  February,  1863,  the  appellant  called  at        1863. 
'the  premises  of  the  respondent,  situate  in  Mansfield      ha^oh 
^Street,  in  the  borough  of  Leicester,  whilst  the  machinery       Tatlob. 
employed    therein   was    at    work,    and    required    the 
^"espondent   to  produce  a  register  of   young  persons 
JUicording  to  the  form  prescribed  in  Schedule  B.  by  sect. 
S7  of  stat.  7  &  8  Viet  c.  15.,  and  demanded  to  examine 
^e  same.     The  respondent  failed  to  produce  any  such 
^register,  and  admitted  that  he  did  not  keep  one. 

It  was  argued,  by  the  appellant,  that  the  respondent's 

pnemises  at  Leicester  were  a  *^ cotton  mill*'  or  '^factory" 

"mthin  the  meaning  of  stat.  8  &  4  fT.  4  c.  103.  s.  1., 

and  that  the  word  **  winding*'  mentioned  in  that  section 

inelnded  the  process  carried  on  by  the  respondent  of 

'^r^ding,  by  machinery  worked  by  steam  power,  sewing 

<^0'trton  from  hanks  on  to  cops  and  from  cops  on  to  spools, 

^<^d  that,  inasmuch  as  the  principles  comprised  in  stat. 

®  ^fc  4  W^  4.  c.  103.  were  incorporated  into  the  amending 

*^^^"*  7  &  8  Vict,  c.  16.,  and  were  explained  by  sect.  73 

^^     that  Act,  the  respondent  had  rendered  himself  liable 

^^      a  penalty  for  not  keeping  a  register  as  required  by 

•^^<2rt27ofthat  Act. 

On  behalf  of  the  respondent  it  was  contended  that 
^«  winding  of  sewing  thread  which  was  carried  on  by 
^'^m  at  his  premises  at  Leicester  was  not  the  *^  winding" 
^^ferred  to  in  stat  3  &  4  ff^.  4  c.  103.  s.  1.,  that  being 
^'inding  incidental  to  the  manufacture  of  the  sewing 
^liread  from  the  yam  or  twist  of  which  it  is  composed, 
^nd  which  was  all  done  at  the  respondent's  factory  at 
-^%fansjield ;  and  that  the  premises  of  the  respondent  at 
-^[^icester  were  not  a  cotton  mill  or  factory  within  the 
>^eaning  of  stat.  7  &  8  Vict.  c.  15.,  as  no  steam,  water, 
T^r  any  other  mechanical  power  was  used  there  for  moving 


Tatlob. 


^D 
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1868.  °'  working  any  machineiy  employed  in  the  mannfac- 
^j^jj^jf  taring  or  finishing  or  in  any  process  incident  to  the 
^-  manufacture  of  cotton  or  of  any  of  the  other  articles 

ivT.nii.  ^ 

referred  to  in  the  said  Act,  and  therefore  the  respondent 

was  not  bound  to  keep  the  register  therein  according  to 

the  forms  and  directions  given  in  Schedule  B.  to  that         ^^^^ 

Act  annexed. 

The  justices  doubted  whether  the  1st  section  of  stat      ^..^j^ 
3  &  4  fV.  4.  c.  103.  was  not  repealed  by  implication  by    '^^^j 
the  78rd  section  of  stat.  7  &  8  Vict.  c.  15.,  as  to  the^^^^e 
meaning  of  the  word  ''£Eu;tory/'  and  also  whether  the^»^^:ie 
respondent  could  be  convicted  of  an  offence  against  th^.«::|ie 
27th  section  of  stat  7  &  8  Vict  c.  15.  if  the  building  misig 
occupied  and  used  by  him  were  not  a  factory  within  thm^mrAe 
meaning  of  the  73rd  section  of  that  Act,  even  assuming  .M=Kg 
it  to  be  a  mill  or  factory  within  the  1st  section  of  sta#-.^Bit. 
8  &  4  ^.  4  c.  103.     They  farther  doubted  whether  Hm^Mbe 
building  of  the  respondent  was  a  cotton  mill  or  factoDHK-*^ 
within  the  meaning  of  stat.  3  &  4  /F.  4  c.  103.  «.  1.,  tl^KZhe 
words  of  that  section,  so  far  as  they  relate  to  the  preset^  nt 
case,  appearing  to  refer  to  mills  in  which  cotton  is  man"  "T3i- 
factured  from  the  raw  material  into  yam,  and  the  w<^  :mr^ 
'' winding*'  in  that  section,  taken  in  connection  with  i^^^^^e 
words  which  precede  and  follow  it,  appearing  to  refer       ^*o 
the  process  of  winding  in  the  course  of  preparing  a^^CM^d 
manufacturing  the  raw  material  of  cotton  into  yam,  m^:^^^  d 
not  to  the  process  of  winding  sewing  cotton  from  hanm^^* 
on  to  cops  and  from  cops  on  to  spools,  the  process  pr^v-^^* 
tised  at  the  premises  of  the  respondent  at  Leicester.    ;^*or 
these  reasons  they  dismissed  the  summons. 

If  the  Court  should  be  of  opinion  that  they  w^^x^ 
wrong  in  so  doing  the  respondent  was  to  stand  convic^*^^ 
in  the  nominal  penalty  of  2/.,  together  with  the  costs  ^f 
the  information. 
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Stat  8  &  4  ^.  4.  c.  103-  $.  1.  enacts,  "  That  from  and  i868. 
fccr  the  Ist  day  of  January  1884  no  person  nnder  Bajdok 
j^htem  years  of  age  shall  be  allowed  to  work  in  the  xatlob 
ght,  (that  is  to  say,)  between  the  hours  of  half  past 
;ht  o'clock  in  the  evening  and  half  past  five  in  the 
CMfning,  except  as  hereinafter  provided,  in  or  about  any 
tton,  woollen,  worsted,  hemp,  flax,  tow,  linen,  or  silk 
ill  or  factory,  wherein  steam  or  water  or  any  other 
echanical  power  is  or  shall  be  used  to  propel  or  work 
e  machinery  in  such  mill  or  factory,  either  in  scutch- 
^,  carding,  roving,  spinning,  piecing,  twisting,  winding, 
rowing,  doubling,  netting,  making  thread,  dressing  or 
aving  of  cotton,  wool,  worsted,  hemp,  flax,  tow,  or  silk, 
her  separately  or  mixed,  in  any  such  mill  or  factory 
oate  in  any  part  of  the  United  Kingdom  of  Great 
Ham  and  Ireland.'^ 

Stot.  7  &  8  Fiet.  c.  15.  i.  27.  enacts,  "That  registers 
kll  be  kept  in  the  factory  to  which  they  relate,  by  the 
npier  of  every  factory,  according  to  the  forms  and 
BCtions  given  in  Schedule  (B.)  to  this  Act  annexed ; 
•  .  •  •  and  the  registers,  certificates,  and  other  docu- 
ata  required  by  this  Act  to  be  received  or  kept  shall 
forthwith  produced  to  the  inspector  or  sub-inspector, 
his  demanding  to  examine  the  same  at  any  time  when 
I  factory  is  at  work." 

Sect.  78,  the  interpretation  clause,  enacts,  "  that  the 
story  Act,''  8  &  4  ^.  4.  c.  108.,  "  as  amended  by  this 
t,  and  this  Act,  shall  be  construed  together  as  one 
t,  and  that  so  much  of  the  Factory  Act,  and  of  any 
e  or  regulation  theretofore  made  by  any  inspector, 
iM  inconsistent  with  this  Act,  shall  be  taken  to  be 
jealed ;  •  .  •  and  any  person  who  shall  work  in  any 
rtory,  whether  for  wages  or  not,  or  as  a  learner  or 
lierwise,  either  in  any  manufacturing  process,  or  in 
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1868.  any  labour  incident  to  any  manufacturing  process^  or  in 
Hatdoh  cleaning  any  part  of  the  factory,  or  in  cleaning  or  oiling 
Taylor.  *°y  P^  ^^  *^®  machinery,  or  in  any  other  kind  of  work 
whatsoever,  save  in  the  cases  hereinafter  excepted,  shall 
be  deemed,  notwithstanding  any  other  description,  limi- 
tation, or  exception  of  employment  in  the  Factory  Act, 
to  be  employed  therein  within  the  meaning  of  this 
Act;  ....  and  the  word  'factory,'  notwithstanding 
any  provision  or  exemption  in  the  Factory  Act,  shall  be 
taken  to  mean  all  buildings  and  premises  situated  wil 
any  part  of  the  United  Kingdom  of  Great  Britain  ani 
Ireland,  wherein  or  within  the  dose  or  curtilage  of 
steam,  water,  or  any  other  mechanical  power  shall 
used  to  move  or  work  any  machinery  employed  in  pre 
paring,  manufacturing,  or  finishing,  or  in  any 


incident  to  the  manufacture  of  cotton,  wool,  hair,  nillBrrij 
flax,  hemp,  jute,   or  tow,  either  separately  or  inix< 
together,  or  mixed  with  any  other  material  or  any  &bnc 
made  thereof." 


Webby,  for  the  appellant.— The  two  statutes  are  to  be 
construed  together  as  one  Aet.  The  second  winding  which 
tlie  cotton  undergoes  on  the  respondent's  premises  at 
Leicester  is  a  "  winding*'  within  stat.  8  &  4  fFI  4.  c.  108. 
s.  1.,  which  is  not  confined  to  a  process  in  making 
sewing  thread  from  cotton  in  its  raw  state.  [MeUor  J. 
Neither  cotton  nor  any  of  the  materials  mentioned  in 
sect  1  can  be  wound  if  they  are  in  a  raw  state :  there- 
fore they  must  hi^ve  undergone  some  previous  process. 
The  mischief  is  the  same  whether  the  winding  is  in  the 
one  stage  or  the  other*]  Also  this  winding  is  incident 
to  the  process  of  manufacturing  sewing  cotton,   and  -^ 

therefore  is  within  stat.  7  &  8  Vict  c.  15.  «.  78.,  the         ^^ 
words  of  which  are  *'  in  any  manufacturing  process,  or       "^^^'^ 


^ 
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in  any  labour  incident  to  any  manu&cturing  process.''        1863. 
[He  was  then  stopped.]  hatoon 


,» 


Field,  for  the  respondent.— Stat  3  &  4  fF.  4.  ci  103.  $.  1. 

specifies  the  successive  stages  in  the  process  of  making 

^Lread;  and  the  "winding^'  there  mentioned  is  that 

"which  occurs  in  making  it  into  yams  called  ''twist' 

Isefore  it  is  doubled  into  sewing  thread.    The  winding 

on  the  respondent's  premises  at  Leicester ,  for  the  purpose 

of  making  the  thread  more  saleable^  is  not  within  that 

section;  nor  is  it  within  stat.  7  &  8  Vict.  c.  15.  s.  73. 

^Cockbum  C.  J.   Suppose  the  respondent  had  this  ma- 

^!liinei7  for  winding  the  sewing  thread  in  another  part 

of  his  factory  at  Mansfield,  would  not  the  winding  there 

te  incident  to  the  manufacture  of  cotton  ?]   The  packing 

of  an  article  such  as  sugar  into  small  packets^  or  the 

catting  of  paper  into  folios^  quires,  and  sheets^  is  no  part 

^  the  manufacture  of  it.     \Wightman  J.     One  of  the 

objects  of  the  Legislature  was  to  protect  the  health  of 

^oung  children;  and  with  reference  to  the  occupation  of 

the  child  it  makes  no  difference  whether  it  is  employed 

in  the  first  winding  or  the  second.] 


CocKBUBN  C.  J.  The  present  case  is  within  both 
statutes.  The  winding  of  the  thread  on  the  respondent's 
premises  at  Leicester  is  a  '^  winding"  within  stat.  3  &  4 
W.  4.  c.  103.  *.  1.,  which  is  not  confined  to  a  process  of 
manufacture ;  and  it  is  **  incident  to"  a  *'  manufacturing 
process,"  within  stat.  7  &  8  Vict  c.  15.  s.  73.,  because  it 
brings  cotton  thread  into  astate  in  which  it  is  more  saleable. 

WioHTMAN  and  Mellor  JJ.  concurred. 

Judgment  for  the  appellant. 
VOL.  iv.  2  m  b.  &  8. 


T. 

Taylor. 
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November  7th. 

Parish, 
Boundary, 
Highway, 
Metropolis 
Local  Manage- 
inent  Act, 
18  ^  19  Vict. 
e,  li20.  ss.  140. 
160. 195. 
Order  for 
expenses, 
25&26  Vict, 
c,  102.  *.  88. 
Auditors  of 
District  Board. 


The  Queen  against  The  Board  of  Works  for  the 
Strand  District. 


An  Act  of  30  Car.  2.,  *'  for  making  part  of  the  parish  of  8t.  Martin  in 
the  Fields  a  new  parish,  to  be  callMl  the  parish  of  8t,  Anne  within  the 
Liberty  of  Westminster"  enacted  that  "  all  that  precinct  indoded  within 
the  bounds  hereafter  expressed,  that  is  to  say,  all  the  houses,  tenements, 

lands  and  grounds  beginning  at  &c with  all  the  east  side  of  8oho 

Street  to  the  sign  of  &c.,  being  the  comer  house  at  the  north  end  of  the 
said  Soho  Street  abutting  upon  the  king's  highway  or  great  road,"  now 
Oxford  Street,  "  with  aU  the  houses  and  grounds  abutting  on  and  upon 
the  said  road  leading  from  the  said  sign  of  &c.,  should  be  a  new  oansh. 
Before  the  passine  of  The  Metropolitan  Local  Management  Act,  18  &  19 
Vict.  c.  ISX).,  and  after  the  passing  of  it  down  to  the  making  of  the 
order  after  mentioned,  the  Testry  of  the  parish  of  St.  Marylebone  pared 
the  whole  of  Oxford  Street.    On  the  6th  March,  1857,  the  Metropolitan 
Board  of  Works  made  an  order  in  pursuance  of  sect  140,  by  which, 
after  reciting  that  Oxford  Street  was  in  more  than  one  pariah,  that  is  to 
say,  in  the  parishes  of  St.  Marvlebone,  St.  G.,  St.  J.  ana  St,  Anne  Soho, 
the  whole  of  it  was  placed  under  the  management  of  the  vestiy  of  St. 
Marylebone  for  the  purpose  of  paving  &c.    And  on  the  14th  August 
the  Testry  of  St.  Afarylehone,  pursuant  to  sect.  160,  made  an  order  oi 
the  Board  of  Works  for  the  Strand  District,  by  which,  after  reciti] 
the  former  order  and  that  the  vestry  required  the  sum  after  meotioiK 
for  the  expenses  of  executing  the  Act  in  the  part  of  Oxford  Street  whid^ 
is  in  the  parish  of  St.  Anne  Soho,  so  placed  under  their  managements 
it  was  ordered  that  430/.  lOs.  9d.  be  paid  to  them  by  the  Board  of  Works 
for  the  Strand  District.    U^n  a  return  to  a  mandamus  to  the  Board  off 
Works  for  the  Strand  Distnct,  which  commanded  them  to  pay  the  sura 
of  money  which  the  vestry  required  for  defraying  the  expenses  of  exe- 
cuting the  Act  in  that  part  of  the  parish  of  Si.  Anne  Soho  placed  under 
their  management  by  the  order  of  the  Metropolitan  Board  of  Works : 

Held,  by  the  Exchequer  Chamber,  affirming  the  judgment  of  tht> 
Queen's  Bench, 

1.  That  the  northern  boundary  of  the  parish  of  St.  Anne  Soho  extends 
to  the  medium  filum  vise  of  Oxford  Street,  and  therefore  that  part  of 
Oxford  Street  was  within  the  parish  of  St.  Anne  Soho. 
■  2.  That  it  was  no  answer  to  the  writ  that  the  order  of  the  Testiy  of 
St,  Marylebone  was  made  for  expenses  incurred  before  the  date  of 
the  order  of  the  Metropolitan  Board  of  Works,  or  that  the  order  of  the 
yest^  ordered  more  than  was  due. 

3.  Quare,  whether  there  was  a  remedy  for  an  overcharge  in  ^e  order  of 
the  vestry  by  going  before  the  auditors  of  the  accounts  of  the  Distnct 
Board,  under  stat  18  &  19  Vict.  c.  120.  s.  195.,  or  stat.  25  &  26  Vict, 
c,  102.  s.  38. 


lyiANDAMUS  issued   (dated   13th  January,   I860) 

at  the  instance   of   the  vestry   of  the   parish  of 

St  Marylebone^  in  the  county  of  Middlesex  and  directed 
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to  the  Board  of  Works  for  the  Strand  District.     The       i863. 

mrit  recited  that  the  parish  of  St  Anne  Soho  tcithtn  xhe  Q.  mm 
the  Liberty  of  fFeitminster,  in  the  county  of  Middle-       ^  ^' 

sex,  a  parish  named  in  Schedule  (B.)^  part  1^  to  The  Board  of 

Works. 

Metropolis  Local    Management  Act^   18   &   19   Vict. 

€.   120.^  was   comprised   within   the   District   formed 

by  the  said  Act^  of  which  the  defendants  were  the 

District  Board;  that  a  street  in  the  said  county^  known 

as  Oxford  Street,  was  in  more  than  one  parish  within 

the  meaning  of  sect.  140^  that  is  to  say^  partly  in  the 

parish  of  St  Marylebone,  a  parish  named  in  Schedule 

(A*)^  part  1^  and  partly  in  the  parish  of  St.  George 

Hanooer  Square,  another  parish  named  in  that  Schedule^ 

and   partly  in  the  parish  of  St   James   fVeetminster, 

another  parish  named  in  the  said   Schedule^  but  in 

part  2  thereof^  and  partly  in  the  parish  otSt.  Anne  Soho; 

ihtX,  on  the  6th  March,  1857^  the  Metropolitan  Board 

of  Works  made  an  order  that  Oxford  Street  be  placed 

Under  the  exclusive  management  of  the  vestry  of  the 

Jiarish  of  St  Marylebone  for  the  purpose  of  paving,  light- 

Uig^  watering  and  cleansing^  &c. ;  that  after  the  said  part 

Of   the  parish  of  St.  Anne  Soho  had  been  so  placed 

^nder  the  management  of  the  vestry  of  St.  Marylebone, 

t\iBt  vestry,  by  an  order  directed  to  the  defendants, 

bearing  date  the  14th  Auyust,  1858,  ordered  that  the 

^am  of  436/.  10«.  9d.,  which  the  vestry  required  for 

defraying  the  expense  of  executing  the  Act  by  them  in 

^lie  part  of  the  parish  of  St.  Anne  Soho  placed  under 

^heir  management  by  the  order  of  the  Metropolitan 

!£oard  of  Works,  should  be  paid  by  them  to  the  said 

"vestry,  and  by  another  similar  order,  bearing  date  the 

^8th  June,  1859,  ordered  the  sum  of  175L  2s.  to  be  paid 

2  M  2 


528 


MICHAELMAS  TERM. 


1863. 
The  QuEEH 

V. 

Stbjlvd 
Board  of 
Works. 


by  them  to  the  said  vestry:  and  commanded  the  defend* 
ants  to  pay  to  the  said  vestry^  pursuant  to  those  two 
orders,  the  sums  of  money  which  the  vestry  required  for 
defraying  the  expense  of  executing  stat.  18  &  19  Vkt 
c.  120.,  by  such  vestry  in  that  part  of  the  parish  of  St. 
Anne  Soho  placed  under  their  management  by  the  order 
of  the  Metropolitan  Board  of  Works,  and,  if  necessary, 
to  raise  the  sums  pursuant  to  the  Act 

Return.  That  the  street  known  as  Oxford  Street  was 
not  partly,  nor  was  any  part  thereof,  in  the  parish  of  St. 
Anne  Soho;  that  the  vestry  of  the  parish  of  St.  Maryk^ 
bone  did  not  require  the  sums  of  money  mentioned  in 
the  orders  made  by  the  vestry  and  bearing  date  the  14th 
August,  1858,  and  the  18th  June,  1859,  for  defraying 
the  expense  of  executing  the  Act  by  them  in  the  part 
of  the  parish  of  St.  Anne  Soho  placed  under  their  man- 
agement by  the  order  of  the  Metropolitan  Board  of 
Works ;  that  the  sums  of  money  mentioned  in  the  orders 
by  the  vestry,  and  which  the  defendants  were  by  the 
writ  commanded  to  pay,  included  expenses  of  executing 
the  Act  by  the  vestry  before  the  date  or  making  of  the 
order  by  the  Metropolitan  Board  of  Works,  and  before 
that  part  of  the  street  alleged  by  the  writ  to  be  in  the 
parish  of  St  Anne  Soho  became  or  was  placed  under* 
the  management  of  the  vestry  of  the  parish  St.  Mary^ 
lebone. 

On  this  return  issue  was  joined. 

Upon  the  trial,  before  Cockbum  C.  J.,  at  the  Middlesejc^ 
Sittings  after  Michaelmas  Term,  1860,  a  verdict  passed 
for  the  Crown  with  leave  reserved  to  move  to  enter  a 
verdict  for  the  defendants. 

In  the  following  Hilary  Term  a  rule  was  granted  ac- 


wje 
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cordingly,  by  which  the  Court  were  to  be  at  liberty  to       IB6S. 

draw  such  inferences  as  a  jury  should  have  drawn;  and  The  Qukeh 
a  special  case  might  be  stated  if  the  parties  consented      stsand 
thereta  '^^^ 

Works. 

This  rule  was  afterwards^  on  the  prayer  of  both  parties^ 
discharged,  subject  to  the  opinion  of  the  Court  on  the 
following  special  case. 

An  Act  of  Parliament  of  80  Car.  2.,  intituled  "An 
Act  for  making  part  of  the  parish  of  St.  Martin-in-the- 
Fields  a  new  parish,  to  be  called  the  parish  of  St.  Anne 
within  the  Liberty  of  Westminster,^*  (a  copy  of  which, 
the  same  not  being  in  print,  accompanied  the  case), 
enacted  that  "all  that  precinct  included  within  the  bounds 
hereafter  expressed,  that  is  to  say,  all  the  houses,  tene- 
ments, lands  and  grounds  beginning  at  the  sign  of  The 
.  Crooked  Billet,  near  S^.  Giles*  Pound,  and  which  are  from 
Whence  bounded  by  the  highway  that  divides  the  parish 
of  St.  Giles  from  St.  Martin,  leading  from  the  said  sign 
of  The  Crooked  Billet  to  the  end  of  Cock  Lane,  near 
Long  Acre,  with  all  the  south  side  of  the  said  lane  to 
BuUnghrook  House,  including  the  said  house,  and  all 
that  side  of  Newport  Street  together  with  Newport  House 
and  garden,  and  all  that  parcel  of  ground  called  The 
Military  Ground,  and  all  the  houses  and  edifices  which 
now  are  or  which  at  any  time  hereafter  shall  be  thereon 
built  and  erected,  and  all  the  houses  and  grounds  leading 
from  thence  to  Cranburne  Street,  with  the  said  street  on 
both  sides,  and  Little  Leicester  Street  alias  Bear  Street, 
including  the  north  side  only  of  the  said  street  with 
Leicester  House  and  garden,  as   it  is   abutting   upon 
Leicester  Square,  with  all  the  houses  on  the  west  side  of 
the  said  square  from  Leicester  Garden  wall  to  The  Sun 
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Tavern^  with  the  houses  betwixt  the  said  tavem  and 
ffhitcame  Street^  and  the  east  side  of  the  said  Whiicome 
Street  to  Leicester  Garden  wall^  including  the  said  wall 
abutting  on  the  highway  leading  from  PiccadiUy  to  the 
west  side  of  the  said  Military  Ground,  and  abutting  also 
upon  the  aforesaid  highway  leading  to  the  said  fidd^ 
called  Kemp"*  Field,  including  all  the  said  fields  to  the 
sign  of  The  Blue  Anchor,  being  the  comer  house  at  the 
south  end  of  the  east  side  of  Soho  Street,  abutting  upon 
the  said  Kemp'i  Field,  with  all  the  east  side  of  Soho 
Street  to  the  sign  of  ITie  Red  Cow,  being  the  comer 
house  at  the  north  end  of  the  said  Soho  Street,  abutting 
upon  the  King's  highway  or  great  road,  with  all  the 
houses  and  grounds  abutting  on  and  upon  the  said  road 
leading  from  the  said  sign  of  TTie  Red  Cow  to  the  afore- 
said house  known  by  the  sign  of  The  Crooked  Billet,  in- 
cluding the  said  house  and  garden ;  all  which  said  houses 
and  the  grounds,  lands  and  tenem^ts,  being  within  the 
said  limits  and  bounds,  and  all  houses  and  edifices 
which  now  are  or  which  hereafter  shall  be  thereon  built 
and  erected,  shall  be  and  are  hereby  made  and  shall  be 
for  ever  hereafter  taken  and  esteemed  to  be  an  entire 
parish,  separate  and  distinct  from,  the  said  parish  of  SL 
Martin  ;  and  ....  that  there  shall  be  a  church  for  the 
same  to  be  called  the  parish  church  of  <S'^  Anne  within  the 
Liberty  of  Westminster,  and  also  churchwardens,  over- 
seers of  the  poor,  scavengers,  surveyors  of  the  high- 
ways, burgesses,  and  assistant  constables,  headboroughs, 
beadles,  and  such  like  parish  ofiScers,  and  that  the 
parishioners  inhabiting  within  the  same  shall  be  subject 
and  liable  to  such  taxes,  assessments,  rates  for  the  poor, 
cleansing  the  streets,  and  other  duties  within  the  said 
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parish^  in  like  manner  as  inhabitants  in  other  parishes 
^thin  the  city,  borough  or  liberty  of  Westminster  are 
subject  unto,  and  chargeable  with  all  and  such  other  rates 
and  assessments  as  shall  be  herein  enacted  and  pro- 
dded/' 

The  "  King's  highway  or  great  road"  is  now  the  street 

mn  the  county  pf  Middlesex  called  Oxford  Street^  and 

^he  street  so  named  in  the  35  G.  3.  c.  73.  and  the 

other  Acts  hereinafter  mentioned,  and  ^^  Soho  Street'  is 

:iiow  ff ardour  Street.     The  Red  Cow,  being  the  corner 

liouse  at  the  north-east  end  of  Soho  Street,  is  now  382 

Oxford  Street,  and  the  house  known  by  the  sign  of  The 

Crooked  Billet,  being  the  comer  house  at  the  north-west 

end  of  the  street  now  known  as  Crown  Street,  is  the 

house  440  Oxford  Street. 

2    W.  %  M.  sess.  2.  c.  &,  intituled  '*An  Act  for 
paving  and  cleansing  the  streets  in  the  cities  of  London 
^d  IVestminster,  and  Suburbs  and  liberties  thereof,  and 
Out    parishes  in  the  county  of  Middlesex,^*   &c.,   en- 
acted, by  sect.  6,  that  all  open  streets,  &c.,  then  paved, 
Within  any  of  the  parishes  within  the  weekly  bills  of 
^tiortality,  should  be  repaired,  amended,  and  paved  at 
^lie  costs  of  the  householders  inhabitants  in  any  such 
streets,  &c.,  by  each  householder  repairing  and  paving  the 
street  before  his  house  unto  the  denter-stone,  channel. 
Or  middle  of  such  street,  &c ;  upon  pain  to  forfeit,  &c. 
^nd  8  &  9  fF.  3.  c.  37.,  for  explaining  and  enforcing  the 
;preceding  Act,  &c.,  enacted  and  declared,  by  sect.  6, 
**  for  avoiding  any  doubt  touching  the  paving,  rcpairiug 
^nd  amending  so  much  of  the  ancient  highway,  now  built 
on  both  sides  thereof,  leading  from  Tottenham  Court 
Jiear  St.   Giles'  Found  towards   Tibum,  that  so  much 
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1868.       of  the  said  ancient  way  shall  be  hereafter  rq^aired, 

j^Q^j^    paved,  and  maintained  by  such  person  and  persons  as 

▼•  have  heretofore  used  to  repair,  pave  or  maintain  the 

Board  of      same,  under  the  penalties  aforesaid;  anything  in  this 
Worlu.  •  <•  . 

Act  contained  to  the  contrary  thereof  m  any  wise  not- 
withstanding/' And  2  G.  2.  c.  11.  (which  has  ex- 
pired) enacted  ''that  the  street  called  Oxford  Street, 
and  the  new  square  called  Cavendtsh  Square,  in  the 
parish  of  St  Marykbone,  shall  be  deemed  to  be  within 
this  Act  and  2  fT.  ^  M.  sess.  2.  c.  8.  and  8  &  9  ^.  & 
c.  87.,  and  the  directions  and  proyisions  thereof  for. 
paring  and  cleansing  of  the  same/' 

10  G.  8.  c.  28.,  ''  An  Act  for  the  more  eflfec- 
tually  paving,  repairing,  cleansing,  and  lighting,  the 
streets,  squares,  lanes,  and  other  passages,  and  for  regu- 
lating weights  and  measures,  within  the  parish  of  St 
Marylebane,  in  the  county  of  Middlesex;  and  for  other 
purposes  therein  mentioned,''  enacted,  by  sect.  10^  that 
the  part  of  Oxford  Street  which  lies  in  the  parishes  oF 
St,  George  Hanover  Square,  St.  Jamee,  and  St.  Atm^ 
within  tlie  Liberty  of  Westminster,  ^hall,  for  the  purpose 
of  paving,  cleansing,  and  lighting,  be  deemed  and  taken, 
to  be  within  the  parish  of  St,  Marylebone  ;  and  the  solo 
power  of  pitching,  paving,  repairing,  cleansing,  ancL 
lighting  the  squares,  streets  &c.  within  the  parish  of  St^ 
Marylebone,  and  also  all  Oxford  Street,  and  all  the  groun  J. 
or  pavement  belonging  to  the  corner  houses,  stables, 
walls,  or  void  spaces  of  ground,  or  other  premises  where 
the  same,  or  any  part  thereof,  front  Oxford  Street,  is 
thereby  vested  in  Commissioners  for  putting  the  Act  in 
execution. 

Sect  66,  reciting  among  other  things  that  by  several 
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Acts,  in  7  O.  1.,  8  G.  2.  and  29  O.  2.,  for  repairing  the 
road  from  1^.  Oiks'  Pound  to  KUboume  Bridge,  called 
Oxford  Street,  the  trustees  acting  under  them  were  em- 
powered to  compound  with  the  parishes  through  which 
the  street  led  for  a  sum  of  money  to  be  paid    by 
the  inhabitants  in  lieu  of  statute  work  for  and  towards 
the  repairing  the  street :  and  that  the  trustees  were  em- 
powered by  the  Act  of  8  G.  2.  to  collect  certain  sums  from 
the  inhabitants  or  occupiers  of  houses  &c.  contiguous 
to  the  street,  for  the  purpose  of  repairing  the  payement 
hereof:  and  that  the  several  parishes  through  which 
lie  street  leads  had  agreed  to  compound,  and  did  pay 
o  the  trustees  the  following  sums  of  money  annually,  in 
Lcu  of  statute  work  to  be  done  on  the  street;  viz., 
be  parish  of  St.  Anne  within  the  Liberty  of  fFestminster, 
be  sum  of  40/. ;  the  parish  of  St.  James,  within  the  said 
Liberty,  the  sum  of  4&L;  the  parish  otSt.  George  Hanover 
fquare,  within  the  said  liberty,  the  sum  of  701.;  and  the 
Parish  of  St.  Marylebone,  in  the  county  of  Middlesex,  the 
"um  of  75/L;   enacted  that  the  rates  made  upon  the 
^habitants  of   houses,   &c.   in    Oxford  Street  by  the 
trustees  should  cease  and  determine. 

Sect.  69  provided  that  the  four  parishes  should  still 
;^ay  their  respective  composition  moneys,  in  lieu  of 
statute  work  to  be  done  on  the  said  street. 

Sect.  70  enacted  that  the  street  leading  from  High 
Street  and  Tottenham  Court  Road  to  the  turnpike  gate 
Eit  Tyburn  should  be  under  the  care,  management  and 
clirection*of  the  Commissioners,  who  were  to  cause  the 
same  to  be  paved,  lighted,  and  cleansed ;  and  so  much  of 
the  Acts  passed  for  paving,  cleansing  and  lighting  the 
squares,  streets,  &c.,  within  the  city  of  Westminster  as 
related  to  the  said  street  were  repealed. 
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Sect  71  enacted  that  the  trustees  acting  under  ike 
Acts  of  7  G.  1.,  8  G.  2.  and  29  G.  2.,  &c.,  should  pay 
yearly  to  the  Commissioners  the  sum  of  500il  by  four 
equal  quarterly  payments. 

Sect.  72  enacted  that  that  sum  of  500/.^  together 
with  the  rate  thereinafter  directed  to  be  assessed  and 
levied^  should  be  applied  by  the  Commissioners  in  paving 
or  keeping  in  repair,  cleansing,  lighting,  and  regulating 
the  said  street  from  High  Street  and  Tottenham  Coun 
Road  to  the  turnpike  at  Tyburn,  in  the  several  parishes  o^ 
St.  Anne,  St.  James,  and  SL  George  Hanover  Square 
within  the  liberty  of  Westminster,  and  St  Marglebone,  iz 
the  county  of  Middlesex,  and  the  several  other  squarei^ 
streets,  &c.,  under  the  care  and  management  of  tie 
Commissioners. 

35  G,  3.  c.  73.,  An  Act  for  repealing  certain  Acts 
made  in  that  reign  for,  among  other  purposes,  pavings 
repairing,  cleansing  and  lighting,  the  parish  of  St.  Mary* 
kbone,  in  the  county  of  Middlesex;  and  for  making 
more  effectual  provision  for  those  purposes;  enacted, 
by  sect.  40,  that  that  part  of  Oxford  Street  which  lies 
in  the  several  parishes  of  St.  George  Hanover  Square, 
St.  James,  and  St.  Anne  within  the  Liberty  of  fTest^ 
minster,  should,  for  the  purpose  of  paving,  repairing, 
cleansing  and  lighting,  be  deemed  to  be  within  the 
parish  of  St  Marylebone,  and  should  be  subject  to  the 
orders,  controul  and  jurisdiction  of  the  vestrymen,  and 
that  the  sole  power  and  authority  of  paving,  repairing, 
cleansing  and  lighting  the  squares,  streets,  &c.,  within 
the  parish  of  St.  Marylebone,  and  also  all  Oxford  Street, 
and  all  the  ground  or  pavement  belonging  to  the  comer 
houses  or  stables,  walls  or  void  spaces  of  ground,  or 
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o'fcler  premises^  where  the  same^  or  any  part  thereof, 
firont  Oxford  Street,  should  be  vested  in  the  said  ves- 
fcrjmen. 

Sect.  41  enacted,  "That  every  house  or  other  building, 
Uie  front  or  side  of  which  shall  face  or  form  part  of  the 
line  of  Oxford  Road  or  Street,  though  another  part  of 
such  house  or  building  may  front  or  face  another  street, 
ahall  nevertheless  be  deemed  and  taken  to  be  situate  in 
the  said  road  or  street  for  the  purpose  aforesaid/' 

Sect.  42  enacted  that  the  said  street  leading  from 
Bigh  Street  and  Tottenham  Court  Road  to  the  turnpike 
sate  at  T^bum,  should  be  under  the  care,  management 
and  direction  of  the  vestrymen  for  putting  that  Act  in 
^^ecution,  who  should  cause  the  same  to  be  paved, 
'^^paired,  lighted  and  cleansed  from  time  to  time ;  and 
'^^cpealed  so  much  of  the  several  Acts  for  paving, 
^e^nsing  and  lighting  the  squares,  streets  and  lanes 
"^•^tliin  the  city  and  liberty  of  We$tminster  as  related  to 
tU^  said  street 

Sect  43  enacted  that  the  trustees  acting  under  the 
A^ots  of  7  G.  1.,  8  G.  2.,  29  G.  2.  and  23  G.  3.,  &a, 
^^>uld  pay  to  the  said  vestrymen  the  sum  of  500/.  by 
'^Xajr  equal  quarterly  payments. 

Sects.  177  and  179  empowered  the  said  vestrymen  to 
^aoertain  the  moneys  to  be  assessed  for,  among  other 
^ings,  paving,  repairing,  cleansing  and  lighting  the 
^xiares,  streets,  &c,  within  the  said  limits;  and  to 
i^ake  rates  for  new  paving  and  repairing  the  same. 

From  the  year  1771  down  to  the  year  1855,  both 

^iiclugive,  rates  were  made,  under  the  authority  of  the 

®**d  statutes  (while  the  same  were  respectively  in  force), 

"y  the  vestry  of  the  parish  of  St,  Marylebone,  on  and  paid 

y  the  occupiers  of  the  houses  in  the  parish  of  St 
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1868.       Anne^  that  is  to  say^  the  houses  numbered  from  882 
ITie  QuxxM    ^  ^^i  ^o*^  inclusive,  on  the  south  side  of  Oxfom 
Street. 

On  the  9th  May,  1801,  the  then  committee  for  bette 
paving  the  parish  of  St  Anne  made  an  application 
the  vestry  of  St  Marylebone  in  the  words  and  figu^ 
following,  that  is  to  say  : — 

''  St  Anne  Westmimter,  2nd  May,  180L. 

**  Sir.  Complaint  being  made  to  the  committee  ft 
better  paving,  &c.,  this  parish  of  a  considerable  nuisaoc 
at  the  comer  of  Oxford  Street  and  Dean  Street,  oocasionei 
by  the  fish  stall  placed  there,  I  am  directed  to  reqnes 
your  honourable  Board  wiU  give  directions  for  tb* 
removal  of  the  same  as  early  as  possible,  and  am,  Sii 
your  very  obedient  servant,  "  L.  Fowler 

"  Soho  Square,"       '*  Clerk  to  the  said  committee-* 

On  the  24th  February,  1823,  the  then  committee  fC 
paving  the  parish  of  St  Anne  made  an  applicaticm  IE 
the  vestry  of  St  Marylebone  in  the  words  and  figure 
following,  that  is  to  say  : — 

"  To  the  right  honourable  and  honourable  the  vestrf 
men  of  the  parish  of  St.  Marylebone. 

"  My  Lords  and  Gentlemen. 

"  Parish  of  St.  Anne  Westminster. 

*^  I  am  directed  by  the  committee  for  the  paving,  &c. 
the  said  parish  to  inform  you  that  the  footway  pavinj 
on  the  south  side  of  Oxford  Street,  and  between  Chark 
Street  and  Wardour  Street,  is  now  very  much  out  c 
repair,  and  they  request  you  will  immediately  cause  tb 
said  footway  to  be  repaired.  I  am,  my  Lords  an 
Gentlemen,  your  most  obedient  servant, 

(Signed)       ^^  Robert  Cunmnyham." 
"40,  Greek  Street,  February  24th,  1823.*' 
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By  10  G.  4t.  c.  59.  s.  35.  the  parish  of  St.  Anne  was        1863. 
directed  to  pay  a  sum  of  money  to  the  vestrymen  of  the    The  Qukxn 
parish  of  St  Marykbone  towards  defraying  the  expense      Steand 
of  paving,  repairing,  cleansing,  and  lighting  Oxford  Street;      "^^^^ 
and  it  is  thereby  provided  as  follows  :— ^'  That  nothing 
herein  contained  shall  extend  or  be  construed  to  extend 
in  any  way  to  affect  or  have  relation  to  any  question  of 
boundary  or  limit  of  the  feaid  parish  of  St.  Marylebone, 
or  of  the  said  several  parishes  of  St  George  Hanover 
Square^  St  James  fFestminster,  and  Si.  Anne  within  the 
Liberty  of  Westminster,  or  of  any  of  them,  but  that  such 
boundary  or  limit  shall  remain  in  the  same  manner  and 
to  the  same  extent  as  if  this  Act  had  not  been  passed.^' 
The  parish  of  St.  Anne  never  had  or  exercised  any 
coutrol  over  the  pavement  of  Oxford  Street,  or  interfered 
therewith,  except  as  aforesaid.    It  is  admitted  that  the 
lijie  of  the  middle  of  Oxford  Street  has  been  perambu- 
lated for  the  last  thirty  years  by  the  parishioners  of  St. 
^^^lebone  as  part  of  the  southern  boundary  line  of  the 
Pariah  of  St  Marylebone,  so  that  the  whole  of  the  northern 
■^^e  of  Oxford  Street  is  in  the  parish  of  St  MaryUbone. 
■Hie  ^restem  side  of  the  street  called  Wardour  Street  is  in 
*^^  parish  of  St  James  Westminster,  the  eastern  side  of 
'^^  aame  street  is  in  the  parish  of  St.  Anne,  the  western 
*^^e  of  a  street  called  Crown  Street  is  in  the  parish  of  St. 
^'^'le,  and  the  eastern  side  of  the  same  street  is  in  the 
^^**i*ah  of  5/.  Giles,  in  the  county  o{  Middlesex.  The  parish 
"S"^.  Antu  paves  or  pays  for  paving  half  of  Wardour 
^^et  and  Crown  Street  respectively.     This  takes  place 
^^^er  arrangement  with  the  parishes  of  St  James  and 
'•    Giks  respectively  on  an  admitted  liability  by  the 
*^^sh  of  St  Anne  to  pave  usque  ad  medium  filum  vise. 
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There  is  in  the  possession  of  the  vestry  of  the  pariah  o^, 
Sl  Anne  a  map  purporting  to  be  a  map  of  the  parish 
St  Anne,  which  for  forty  years^  until  within  the  last  tw*  ^^^^ 
years,  hung  in  the  vestry  of  the  parish,  for  the  use  ^^^  ^ 
the  inhabitants,  in  a  box  from  which  it  could  be  drai^^^ 
out  aind  unrolled.    The  map  is  signed  by  one  B.  ^oc::^::^^ 
and  bears  date  1771 ;  and  fix>m  the  books  of  the  parS^        gj^^^ 
it  appears  that  on  one  or  two  occasions,  between  k2e 
years  1770  and  1773,  both  inclusive,  a  parishioner   of 
the  name  of  Benjamin  Wood  did  attend  vestries  of  tie 
parish  as  a  parishioner  thereof    According  to  this  map, 
a  line  runs  down  the  middle  of  that  part  of  Oxford  SM 
which  is  between   fVardour  Street  and  Cfrown  Street, 
purporting  to  divide  the  parish  of  St  MarylAone  from 
the  parish  of  St.  Anne.    The  map  might  be  referred  to 
on  the  argument  of  this  special  case.     It  is  incorrect 
in  some  particulars  as  to  the  southern  boundary  of  the 
parish  of  St  Anne.    It  was  contended  on  the  trial  on 
the  part  of  the  defendants  that  the  map  was  not  admis- 
sible in  evidence,  and  it  was  still  to  be  open  to  them 
to  contend  that  it  ought  not  to  be  r^arded  by  the 
Court 

On  the  occasions  of  the  perambulation  of  the  parish 
of  St.  Anne,  during  the  last  thirty  years,  for  the  purpose 
of  beating  the  boundaries  thereof,  the  persons  so  engaged        ^^ 
therein  have  walked  on  the  pavement  of  the  south      .tffi 
side  of  Oxford  Street,  and  not  in  the  middle  of  the     :^^e 
road,  and  have  beaten  the  windows  and  doors  of  the  ^^^e 
houses  on  the  south  side  between  Wardour  Street  and  .^^d 
Crown  Street. 

Stat.  18  &  19  Vict  c.  120.,  ''for  the  better  locaKl^sJ 
management  of  the  Metropolis,'^  came  into  operatioii=::B^'<a 
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[except  as  to  certain  clauses  relating  to  elections  there-        1868. 
under)  on  the  1st  oi  January ^  1856;  and  antecedently   The  Qubbh 
bo  and  finom  the  passing  thereof  down  to  the  making  of     stkahd 
the  order  next  hereinafter  mentioned,  the  vestry  of  the     "^^^^ 
pariah  of  St.  MaryUbone  continued  to  pave,  light,  water, 
cleanse,   drain   and  sewer  the  whole  of  Oxford  Street^ 
including  that  part  which  lies  between  Wardour  Street 
and  Crown  Street. 

On  the  6th  March,  1857,  the  Metropolitan  Board  of 
forks' made  an  order  under  their  seal,  by  which,  after 
eciting  part  of  sect  140  of  stat.  18  &  19  Vict.  c.  120. 
lid  that  Oxford  Street  was  in  more  than  one  parish,  that 
I  to  say,  in  the  parishes  of  St.  Marykbone^  St.  George 
Janover  Square,  St  James  Westminster,  and  iS^.  Anne 
'oho,  the  north  side  being  in  the  parish  of  St.  Marylebone, 
nd  the  south  side  in  the  respective  parishes  of  St.  George 
lanover  Square,  St  James  Westminster,  and  St.  Anne 
Joho,  and  that  it  appeared  to  the  Board  that  the  said 
treet  ought  to  be  placed  under  the  exclusive  management 
if  the  vestry  of  one  of  the  said  parishes,  that  is  to  say, 
;he  vestry  of  the  parish  of  St.  Marylebone,  for  all  the 
jnrpoaes  of  the  Act  for  the  better  local  management  of 
:he  Metropolis,  it  was  ordered  that  the  said  street  be 
placed  under  the  exclusive  management  of  the  vestry  of 
the  parish  of  St.  Marylebone,  for  the  purposes  of  paving, 
lighting,  watering  and  cleansing,  and  for  the  purpose  of 
sewerage  and  drainage,  and  for  all  the  purposes  of  that 
Act.  This  order  was  made  upon  the  application  of  the 
parish  of  St  Marylebone,  notwithstanding  a  protest  on 
the  part  of  the  parish  of  St.  Anne,  on  the  ground  that 
no  part  of  Oxford  Street  was  in  the  parish  of  St.  Anne. 
The  order  has  been  obeyed  and  executed  ever  since  the 
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lgQ2^       making  thereof  by  tlie  yestry  of  the  parish  of  St.  Maty- 
lebone. 

On  the  14th  Auffust,  1858,  the  vestiy  of  St  Mary —  ^, 


Works. 


The  QusEn 
▼. 
Strand 
Board  of      lebone  made  an  order  under  their  seal  on  the  Boaij^^  ^j 

of  Works  for  the  Strand  District^  under  stat.  18  &  l^_^g 

Vict.  c.  120.,  by  which;  after  reciting  the  order  of  th^,.^ 

Metropolitan  Board  of  Works  of  the  6th  Mareh^  186r^    ;r 

and  that  the  vestry  of  the  parish  of  St  Marylebomt^aig 

required  the  sum  after  mentioned  ^  for  defraying  t^Kie 

expenses  of  executing  the  said  Act  by  such  vestry  in  f'Sie 

part  of  such  street  which  is  in  the  parish  of  St  An 

Soho,  so  placed  by  the  said  order  under  their 

ment ; "  it  was  ordered  that  480/.  lOf .  9d.  be  paid    Ts^y 

the  Board  of  Works  for  the  Strand  District  to  tk^^isni 

on  or  before  the  1st  October  then  next  ensuing,  beijKsg 

a  sum  which  they  required  for  defraying  the  expenw  m.u 

of  executing  the  Act  in  that  part  of  the  street  which  i^^^au 

in  the  parish  of  ^S^^.  Anne  Soho. 

On  the  18th  June^  1859,  the  vestry  made  anotl^^ 
order  in  similar  terms  for  the  payment  of  174/.  2«. 

These  two  orders  were  duly  served  on  the  Board  of 
Works  for  the  Strand  District,  and  performance  of  f^^^ 
same  duly  demanded,  but  refused,  before  the  applicati^c=^i^ 
for  the  writ  of  mandamus. 

At  the  several  times  of  making  these  two  orders  the  e^=-^- 
penses  had,  in  fact,  been  incurred  by  the  vestry  in  exec  ^' 
ting  the  Act  in  the  parts  placed  under  their  manageme-^^^^^ 
by  the  order  of  the  6th  March,  1857.  The  sum  m^  '^' 
tioned  in  the  order  of  the  14th  August,  1858,  indud^-®* 
the  amount  of  expenses  incurred  by  the  vestry  in  resp^^^ 
of  the  part  placed  under  their  management  by  the  orc^-^ 
of  the  6th  March,  1857,  after  the  coming  into  operati-^>'* 
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of  the  18  k  19  Fict  c.  120.,  and  before  the  making  of       1868. 
the  order  of  the  6th  March,  1857.     By  each  of  these    The  Quxxh 
orders  the  Board  of  Works  for  the  Strand  District  has      g^^^ 
been  charged  a  sum  bearing  the  same  ratio  to  the  whole      "^?^^ 
sum  expended  in  maintaining  the  southern  half   of 
Oxford  Street  that  the  length  of  the  part  between  Crown 
Street  and  Wardour  Street,  measured  according  to  lineal 
frontage^  bears  to  the  whole  length  of  the  southern  side 
of  Oxford  Street  so  measured. 

If  the  Court  should  be  of  opinion  that  the  defendants 
^ere  at  liberty  to  object  to  the  accounts  of  the  said 
expenses,  or  to  any  of  the  matters  therein  contained,  it 
iras  agreed  that  the  accounts,  or  such  of  them  as  the 
Court  might  order,  should  be  produced  by  the  prosecu- 
tcn  and  might  be  referred  to  on  the  argument  of  the 


The  traffic  in  the  several  parts  of  Oxford  Street  has 
been  ascertained  by  actual  observations,  the  result  of 
which  was  set  forth  in  a  table  annexed  to  the  case. 

The  prosecutors  contended : — That  so  much  of  that 
part  of  Oxford  Street  which  is  between  Croum  Street  and 
Wardour  Street  as  lies  to  the  south  of  the  line  of  the  middle 
of  the  roadway  there  is  in  the  parish  of  St.  Anne  Soho. 
That  the  mode  of  ascertaining  the  amount  of  the  liability 
of  the  parish  of  St.  Anne  adopted  by  the  prosecutors  was 
correct.  That  the  prosecutors  were  entitled  to  include 
in  the  first  of  their  orders  the  amount  of  expenses  in- 
curred between  the  1st  January,  1856,  and  the  day  of 
making  the  order.  That  the  amounts  mentioned  in  such 
orders  could  not  be  ascertained  or  questioned  in  these 
proceedings. 

The  defendants  contended : — That  the  parish  of  St 
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Anne  Soho  was  created  and  its  boundaries  setforth  by  tbe 
Act  of  80  Car,  2. ;  that  its  extent  must  be  determined  by 
that  Act,  and  therefore  no  part  of  Oxford  Slfre^^  is  within 
the  parish  of  St.  Anne.    That  the  parish  of  St.  Anne,  if  *^ 
liable  under  any  of  the  orders,  would  be  liable  only  for-^ 
such  expenses  as  the  prosecutors  could  shew  to  have  bm^^_ 
actually  expended  or  required  to  be  expended  in  tha^^ 
part  of  Oxford  Street  (if  any)  within  the  pa^sh  of  St^ 
Anne,  and   not   according  to  the  principle  of  lines/ 
measurement  adopted  by  the  prosecutors.     That  it  did 
not  appear  by  any  of  the  orders  what  part  of  Oxford 
Street  is  within  the  parish  of  St  Anne.      That  the  fint 
of  the  orders  of  the  prosecutors  was  invalid  by  reason 
of  its  including  expenses  incurred  before  the  making  of 
the  order  of  the  6th  March,  1857,  and  that  thereby  the 
demand  made  by  the  prosecutors  of  performance  of  the 
order  was  invalid. 

The  question  for  the  opinion  of  the  Court  was,  Whether 
the  peremptory  writ  should  issue  in  respect  of  one  or 
both  of  the  orders,  and  for  what  amount,  if  any. 


^^ 


Keane  {Petersdorff  Serjt.  with  him),  for  the  prosecutors. 
— The  first  question  is,  whether  any  part  of    Oxford 
Street  is  within  the  parish  of  St.  Anne.     The  words  in 
the  Act  of  30  Car.  2.,  *'  with  all  the  houses  and  grounds 
abutting  on  and  upon  the  said  road,''  include  the  street 
usque  ad  medium  filum  viae.    \^fViffhtinan  J.     The  words 
"on"   and   ''upon*'   are  synonymous.      Blackburn  J.  •  '^ 
There  is  no  express  provision  in  that  Act  for  the  repairer  ^> 
of  Oxford   Street.     Cockbum   C.  J.     And  no   controF^-^f 
has  been  exercised   over  the  pavement  of  it   by  th^^^^e 
surveyors  of  St.  Anne."]     The  principal  object  of  th^  .^e 
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Act  was  to  take  the  parish  of  St.  Anne  out  of  the 

parish  of  St.  MarHn-in-the-Fielda.     Stats.  2  W.  ^  M. 

8688.  2.  c.  8.,  8  &  9  W.  8.  c.  37.,  2  G.  2.  c.  11.  and  10 

G.  8.  c.  23.,  apply  to  the  whole  of  Oxford  Street,  and 

shew  that  part  of  it  is  in  the  parish  of  St.  Anne.   The  map 

in  the  possession  of  the  vestry  of  that  parish  is  admissible 

ad  the  declaration  of  a  deceased  parishioner  relative  to  the 

iMyxmAssj.    By  stat  85  G.  8.  c.  73.  ss.  40.  41.,  the  part  of 

Cxfard  Street  in  the  parish  of  St,  Anne  was  to  be  deemed 

X>ai^  of  the  parish  of  St.  Marylebone,  but  only  for  the 

X^urposes  of  that  Act.     In  BaddeJey  v.  Gingell{a)  the 

Snouaes  and  buildings  standing  round  a  yard  which  com- 

saiunicated  with  a  street  by  means  of  a  covered  gateway 

^^ere  held  to  be  '*  within"  the  street,  so  as  to  render  the 

^^ccvpiers  liable  to  be  rated  in  respect  of  the  paving  and 

:xrepairing  of  the  street  imder  a  local  Act  and  The  Metro- 

^)oli8  Paving  Act,  57  G.  3.  c.  xxix.  s.  24.,  because,  as 

^^^Uderson  B.  said,  p.  334,  ''  the  intention  was  to  impose  a 

'^■rate  on  all  persons  whose  access  to  their  houses  was 

:mmproved  by  the  paving  and  repairing  of  the  street" 

Secondly.  If  this  part  of  Oxford  Street  is  not  within 
^he  parish  of  St.  Anne,  there  would  only  be  an  overcharge 
an  the  orders,  and  the  remedy  for  that  is  by  appeal  to  the 
auditors  of  the  accounts  of  the  District  Board  under  stat. 
18  &  19  Vict.  (f.  120.  *.  195. ;  and  by  stat  25  &  26  Vict. 
c  102.  s.  38.  their  allowance  or  disallowance,  with  refer- 
ence to  a  removal  of  it  by  certiorari,  is  put  on  the  same 
footing  as  an  allowance  or  disallowance  by  the  poor  law 
auditor  under  stat.  7  &  8  Vict.  c.  101.  s.  35.     The  orders 
of  the  vestry  of  St.  Marylebone  on  the  defendants  being, 
upon  the  face  of  them,  legal,  the  Court  will  not  interfere 
to  prevent  cflfect  being  given  to  them ;  Rex  v.  The  Mayor 
(a)  1  Exch.  319. 
2  N  2 
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of  Ghneeiter  {a).     If  the  money  ordered  to  be  ptid 

applied  contrary  to  the  statute,  that  might  be 

tioned  on  the  allowance  of  the  accounts,  or  might 

the  ground  of  an  application  to  the  Court  of  Chancer]^^^ 

to  restrain  a  breach  of  trust ;   The  Attorney  General  i^i^ 

Wilkinson  {h). 

Thirdly.  The  mode  of  apportionment  adopted  is  oo*^-. 
rect ;  The  Overseers  of  St.  Botolph  without  Aldgate,  appts«^ 
The  Whitechapel  Board jf  Works,  respts.  {c). 


Macnamara,  {Bovill  with  him),  for  the  defendants.— 
First.  By  the  Act  of  30  Car.  2.,  which  defines  the  boun- 
daries of  the  parish  of  Su  Anne,  it  is  to  consist  of  **  all  that 
precinct  included  within  the  bounds  hereafter  expressed/' 
viz.,&c.;  and  the  northern  boundary  is  described  thus — 
''with  all  the  houses  and  grounds  abutting  on  and  upon 
the  said  road/'  now  Oxford  Street ;  which  shews  that  Uiat 
boundary  was  not  intended  to  go  beyond  the  houses, — 
in  no  instance  is  the  boundary  of  the  parish  described 
as  the  medium  filum  viae.  Stat.  2  fF.Sf  M.  sess.  2.  e.  8. 
imposed  the  liability  of  repairing  and  paving  the  streets 
in  London  and  Westminster  upon  the  householders  haying 
houses  before  the  streets ;  and  it  is  admitted  that  this 
liability  became  parochial  instead  of  personal;  but  it 
does  not  follow  that  where  a  highway  divides  two  parishes 
the  boundary  between  them  is  therefore  the  middle 
the  street  [Blackburn  J.  It  is  very  improbable  that 
narrow  slip  like  a  ribbon  in  the  parish  of  St.  Martin-^  ^ 

in-the-Fields  should  be  left  round  the  parish  of  St  Anne." 

There  is  no  presumption  in  the  present  case  as 
the  boundary.     In  Rex  v.  The  Inliahitants  of  Ua: 


(a)  5  71  B,  346. 


(6)  1  Seav.  370. 


'-^  29 X.  J.  M.  a  228;  6  Jur,  N.  8, 1073. 
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ulph  (a\  Paiteion  J.  hdd,  "  that  where  two  parishes  are 
separated  hy  a  river^  and  there  is  no  positive  evi- 
dence of  the  boundary  line  between  them,  it   is  to 
be  presumed  to  coincide  with  the  middle  line  of  the 
channel ;^  but  there  is  no  analogy  between  a  river  and 
a  road,  which  would  probably  be  made  long  after  the 
parishes  were  formed     Here  the  words  of  the  statute 
exclude  the  King's  highway.      Berridge  v.   Ward  {b) 
only  decides  that  where  a  piece  of  land  adjoining  a 
liighway  is  conveyed,  the  presumption  of  law  is  that  the 
9oil  of  the  highway  usque  ad  medium  filum  vi»,  passes, 
ija:sdess  there  is  something  to  shew  the  contrary.     Stat. 
X-S  &  19  Vict.  c.  120.  s.  140.  requires,  as  a  foundation 
<%>J*  the  order  of  the  Metropolitan  Board  of  Works,  that 
^^«  *'  street  or  line  of  street"  should  be  in  more  than  one 
l*«riah  or  district.  Sect  250  defines  the  word  "  street  /' 
^*^d  in  Le  Neoe  v.  The  Vestry  of  Mile  End  Old  Town  (c), 
^'^^^ided  upon  sects.  119  and  120  of  that  statute,  an 
*^*t;^6wnediate  space  between  a  footway  in  front  of  a  line 
^*   houses  and  a  carriage  way  was  held  to  be  not  part  of 
^'^sreet.    Baddeley  v.  Gingell  {d)  turned  on  the  particular 
ates.     The  word  '^street,''   according  to  Johnson's 
means  ''  a  way,  properly  a  paved  way,  be- 
two  rows  of  houses,*'  and  therefore  does  not 
^^^^ude  the  houses  abutting  on  it.     As  to  evidence  of 
^^l*Xitation :  the  perambulations  of  St.  Anne^%  parish  are 
^^''^valent  to  those  of  St  Martinis.     The  map  which 
^^^  been  referred  to  is  evidence,  but  is  incorrect ;  and 
^'-'kl^oiigh  there  is  a  dotted  line  running  down  the  middle 
^*      Oxford  Street  and   purporting  to  divide  the  two 
t^^^K^es  it   is   not  shewn   to  have  been  authorized. 
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(<)  1  Moo.  #-  Bob.  393. 
(e)8£#J9.  1054. 


(b)  10  a  B,  N.  8.  400, 
(d)  1  Exch,  319. 
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[Blackburn  J.  By  8tat.  18  &  19  Vkt  c.  12a  s.  90., 
all  powers  relating  to  the  paving,  &c,  any  parish 
mentioned  in  Schedule  (A.),  then  vested  in  Commis- 
sioners or  in  any  hody  other  than  the  vestry  of  snclk 
parish,  are  transferred  to  the  vestry.]  That  apphea 
to  the  parish  of  St  Marylebane  which  is  in  Schedule 
(A.) :  the  latter  part  of  the  section,  which  applies  to  the 
parish  of  St,  Anne,  being  included  in  a  district  mentioned 
in  Schedule  (B.),  transfers  the  same  powers  to  the  Board 
of  Works  for  the  district. 

Secondly.  The  principle  of  assessment  adopted  in  the 
orders  of  the  vestry  is  wrong,  according  to  stat.  18  &  19 
Vict.  c.  120.  s.  160.    The  orders  refer  to  the  whole  sum 
expended  in  maintaining  the  southern  half  of  Oxford 
Street,  including  those  parts  of  it  in  the  parishes  of  St 
James   Westminster   and   St   Oeorge  Hanover  Square; 
and  the  parish  of  St  Anne  is  charged  in  proportion  to 
the  linear  frontage  in  it  and  not  according  to  the  ex- 
pense actually  incuired.    The  orders  could  not  be  quashed 
because  the  certiorari  is  taken  away,  and  the  auditors        4 
of  the  accounts  of  the  District  Board  have  no  power  to        m, 
redress  the  grievance.   There  is  no  mode  of  correcting  an     .0 
overcharge  in  the  orders  except  by  resisting  them.    This    «9t^ 
Court  will  not  drive  the  parish  to  resort  to  the  Court  otl^^ 
Chancery,  or  to  go  before  the  vestry  of  St  MaryUbone,^^^ 
which  is  interested  in  upholding  its  orders,  to  amend  them.  .mzM 

Thirdly.  The  first  order  is  bad,  because  it  includes^:^^ 
expenses  incurred  by  the  vestry  of  St.  Marykbon^^^^m 
before  the  date  of  the  order  of  the  Metropolitan  Boar^^Tsni 
which  placed  Oxford  Street  under  the  management  czi^oi 
that  vestry. 


Keane,  in  reply. — The  remedy  for  an  overchaige 
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in  the  first  instance  before  the  auditors;  and  by  stat. 
25  &  26  Vtct  c.  102.  s.  38.  their  allowance  or  disallow- 
ance may  be  brought  before  this  Court.  [Blackburn  J. 
That  statute  was  passed  on  the  7th  August,  1862^  which 
18  after  the  parties  here  were  at  issue.]  In  Reff.  v.  Cal- 
£hrap  (a)  the  Courts  on  motion  to  set  aside  the  allowance 
of  an  auditor,  decided  that  he  had  audited  accounts  on  a 
^vnong  principle.    (He  was  then  stopped.) 
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CocKBXjRN  C.  J.  Our  judgment  is  in  favour  of  the 
2>rosecutor8.  As  to  the  first  point,  they  rely  on  the  lan- 
guage of  the  Act  of  30  Car.  2.,  by  which  the  parish  of 
JSt.  Anne  was  originally  constituted,  being  carved  out 
of  the  larger  parish  of  St  Martin^n-the-Fields.  The 
northern  boundary  of  the  parish  of  ^S^^.  Anne  is  described 
thus — *'  with  all  the  houses  and  grounds  abutting  on  and 
upon  the  said  road'^  now  known  as  Oxford  Street;  and 
the  question  is,  whether  those  words  include  that  portion 
of  the  street  which  is  between  the  houses  and  the  medium 
filum  of  the  street  It  is  said  on  the  part  of  the  defend- 
ants that  they  do  not,  because,  if  it  had  been  intended 
that  the  parish  should  extend  to  the  medium  filum, 
those  words  would  have  been  introduced,  or  the  bound- 
ary of  that  part  of  the  parish  would  have  been  described 
*'  as  the  said  road.''  It  is  clear  that  to  put  this  con- 
struction on  the  Act  of  Car.  2.  would  lead  to  great 
inconvenience,  and  I  see  nothing  in  the  words  which 
should  lead  us  to  adopt  it.  In  conveyances  and  Acts  of 
Parliament  upon  which  questions  of  law  have  arisen, 
where  land  was  conveyed,  or  a  district  constituted  with 
specified  boundaries,  and  one  of  them  consisted  of  a 


(a)  Ante,  p.  216. 
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highway  or  a  riTer,  we  never  find  it  described  as  the 
medium  filum  of  the  highway  or  river;  and  it  is  dear, 
especially  since  the  case  of  Berritfye  y.  fV<ird  {a},  that, 
if  language  like  the  present  had  appeared  in  an  ordinary 
conveyance  it  would  have  been  considered  as  including 
the  land  ad  medium  filum  vise.    Then  why  should  we 
put  a  different  construction  on  this  Act  of  Parliament? 
The  evidence  of  reputation  is  against  the  parish  of  SL 
Anne;  for  though  the  perambulations  for  the  respective 
parishes  neutralize  each  other^  yet  the  parishioners  of 
SL  Anne  have  always  submitted  to  bear  the  expense  of 
repairing  the  streets  which  form  the  other  boundaries  to 
the  medium  filum  vise^  and  therefore^  according  to  their 
own  construction  of  nearly  the  same  language  when 
describing  those  other  boundaries,  it  had  the  effect  of 
making  the  medium  filum  the  boundary.    The  map  alsOj 
which  the  parish  of  St.  Anne  has  treated  as  authoritative 
and  in  which  the  boundary  of  the  parish  extends  over 
half  Oxford  Street,  is  of  some  weight.    Besides  we  ought 
to  give  some  effect  to  the  legal  presumption  which  arises 
here.    Before  the  passing  of  the  Act  of  80  Car.  2.  the 
parishes  of  SL  Martin-in-the-Fielda  and  St.  MarylAame 
were  conterminous^  dirided  by  a  great  highway  now 
known  by  the  name  of  Oxford  Street,  and  the  ordinary 
presumption  of  law  would  be  that  the  highway  which 
dirided  the  parishes^  was  dirided  ad   medium  filum 
between  them.     That  being  so,   and  there  being  no 
eridence  to  controvert  that  presumption,  if  we  held  that 
the  language  of  the  statute  made  the  parish  of  St.  Anne 
extend  only  to  the  front  of  the  walls  of  the  houses  on 
the  south  side  of  Oxford  Street,  it  would  foUow  that, 
the  highway  between  St  Martin-in- the- Fields  and  St.  . 
(a)  10  a  B.  K  8.  400. 
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farylAone  having  been  formerly  divided  between  those        1868. 
ro  parishes,  all  that  part  of  Oxford  Street  which  now     jhe  QnixM 
»  between  the  medium  filum  vis  and  the  frontage  of      strard 
e  houses  in  the  parish  of  St  Anne  would  still  be  in  the      ^^^jf 
lish  of  St.  Martin.    The  legislature  could  never  have 
tended  anything  so  monstrous.    Therefore,  I  think 
at  the  language,  **  with  all  the  houses  and  grounds 
latting  on  and  upon  the  said  road/'  which  I  consider 
synonymous  with  the  expression  '*  bounded  by  the 
id  road,''  was  used  by  the  legislature  in  the  sense  in 
liich  it  would  be  construed  if  it  occurred  in  an  ordi- 
jry  conveyance,  and  that  the  part  of  the  road  which  is 
L  the  south  side  of  the  medium  filum  vis  belongs  to 
te  parish  of  St.  Anne,  and  consequently  is  repairable 

As  to  the  second  point.  The  parish  of  St  Anne  can- 
it  be  charged  with  more  than  is  actually  due  for  the 
qpairs  of  that  part  of  the  road  which  is  in  it  If  they 
i.Te  been  chained  with  more,  which  Mr.  Keane  denies, 
le  principle  to  which  I  have  just  adverted  ought  to 
B  acted  upon  by  the  vestry  in  future  orders.  But 
lere  is  nothing  to  shew  that  any  injustice  in  that  re- 
)ect  has  been  done  on  the  present  occasion.  And  Mr. 
"^eane  has  pointed  out  that  there  is  a  remedy  by  appli- 
ition  to  the  auditors  of  the  accounts  of  the  District 
ioard,  and  recourse  to  this  Court  in  the  event  of  their 
eciding  contrary  to  the  statute. 

WiOHTMAN  J.  In  the  course  of  the  argument  I 
atertained  some  doubt  with  respect  to  the  last  point 
Iverted  to  by  the  Lord  Chief  Justice ;  but  I  now  think 
lat,  in  consequence  of  the  power  given  to  the  auditors 
r  the  accounts  of  the  District  Board  under  stat.  18  &  19 
let.  c.  120.  s.  195.,  the  objection  is  obviated. 
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1868.  With  r^;ard  to  the  principal  point  I  ooncor  with  the 

The  QuxsN  Lord  Chief  Justice ;  and  therefore  our  judgment  mn 

Strimd  ^  for  the  Crown. 


Bomdof 
Wopka. 


Blackburn  J.     On  the  first  point  I  concur  in  th^ 
conclusion  which  the  Lord  Chief  Justice  has  stated,  an 
in  the  reasons  which  he  has  given. 

As  to  the  question  whether  these  orders  can  be  en- 
forced or  not.  If  the  fact  of  an  order,  good  on  the  face 
of  it,  having  been  made  for  a  sum  erroneously  arrived 
at,  were  to  make  the  order  void,  so  that  any  ratepayer 
could  object  to  pay  his  quota,  it  would  be  extremely 
inconvenient.  At  the  same  time,  if  it  were  in  the  arbi- 
trary power  of  a  vestry  to  impose  what  sum  they  pleased 
on  another  parish,  that  also  would  be  extremely  inconve-  ^^^ 

nient  But  in  the  present  case  a  remedy  has  been  pointed  ^^ 

out.     Therefore  I  think  the  Board,  on  whom  this  order  ^9S 

is  made,  cannot  treat  it  as  altogether  void ;  the  remedy  '^^, 

against  overcharge  is  given  by  attending  the  audit  under  'wst 
Stat.  18  &  19  Vict.  c.  120.  s.  195.,  a  remedy  whidi,  ^^Mh, 
though  imperfect,  is  rendered  less  so  by  the  subsequent  ^Mjnt 
statute  25  &  26  Fiet:c.  102.  s.  3& 

Mellor  J.    The  evidence  shews  that  the  old  bouu — Jt^trjU" 
daries  of  the  parishes  of  Si.  Martin-in-ihe-Fields  and  St.^'^^'SSt. 
Marylebone  were  conterminous ;  that  is,  in  the  middles  .UUe 
of  the  highway ;  and  there  is  nothing  in  the  words  o^^:^    of 
the  Act  of  30  Car.  2.  which,  if  they  occurred  in  ac^KjiSBan 
ordinary  document,  would  exclude  the  presumption  tha'-^^  mBt 
the  middle  of  Oxford  Street  was  the  present  northenr-^Ki^ni 
boundary  of  the  parish  of  St.  Anne. 

On  the  other  point  I  have  nothing  to  add. 

Judgment  for  the  CrowiK:  — ii. 


"j 
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[1864.] 

IN  THE  EXCHEQUER  CHAMBER. 
The  Queen  against  The  Board  of  Works  for     Wednesday, 


the  Strand  District. 

For  head  note^  see  antd,  p.  526. 


May  11th. 


^HE  defendants  brought  error  upon  the  above  judg- 
menty  and  the  case  was  argued  {May  lOth  and  11th), 
and  judgment  given  on  the  latter  day. 

BomU  (Macnamara  with  him),  for  the  defendants.— 
First.  No  part  of  Oxford  Street  is  within  the  parish  of 
SL  Anne  Soho.  [The  argument  on  this  point  was  the 
same  as  in  the  Queen's  Bench.] 

Secondly.  Though  the  two  orders  of  the  vestry  of  St 
Marykhone  for  defraying  the  expenses  in  that  part  of 
Oxford  Street  which  is  placed  under  their  management 
are,  on  the  face  of  them,  in  accordance  with  sect.  160 
of  the  Metropolis  Local  Management  Act,  18  &  19  Vict. 
c  120.,  it  is  open  to  the  defendants  to  question  their 
validity.     The  auditor  for  the  vestry  of  St.  Marylebone 
could  not  inquire  into  the  propriety  of  the  payments 
made  under  these  orders.    And  there  is  no  remedy  by 
going  before  the  auditors  of  the  accounts  of  the  Dis- 
trict Board  under  sect.  195.     Stat.  25  &  26  Vict,  c.  102. 
«•    38.   which  put  the    allowance  or   disallowance    of 
those  auditors  upon  the  same  footing  as  the  allowance 
or    disallowance  of  a  poor   law   auditor,    was   passed 
after  the  first  of  these  orders  was  made  as  well  as  after 
the  writ  of  mandamus  issued.    The  two  Acts  are  to  be 
iread  as  one,  but  that  does  not  give  a  retrospective 
operation  to  the  later.     [He  then  stated    the    same 
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Ixx^^, 


i.]      objections  to  the  orders  as  in  fhe  argument  in  the  CSonrt 
;bm    below.]     [Erk  C.  J.  When  a  demand  was  made,  onght 
^„o      not  the  defendants  to  have  paid  so  much  as  they  were 
^^      liable  to  and  refused  the  rest?]     The  prosecutors  who^ 
made  the  orders  are  the  parties  to  ascertain  the  righfc^ 
sum  to  be  charged  on  the  parish  of  St  Anne  Soho:  the^- 
ought  to  have  demanded  that^  and  to  have  stated  ^ 
demand  of  it  in  the  writ. 

Keaiu  {Petersdorfi^ Serjt.  with  him),  contrlu — As'to  the 
objection  to  the  first  order.  [Erk  C.  J.  The  question 
of  its  retrospectiveness  cannot  arise  under  The  Metro- 
polis Local  Management  Act.] 

As  to  the  power  of  the  auditors  of  the  accounts  of 
the  District  Board.  If  a  peremptory  writ  goes  for  the 
sums  mentioned  in  the  two  orders,  the  amount  will  be 
a  sum  received  after  stat  25  &  26  Vict  e.  102.  came 
into  operation,  and  therefore  subject  to  those  auditors 
with  the  powers  given  to  them  by  that  Act.     [He  was  ^^ 

then  stopped.] 

Eble  C.  J.     I  am  of  opinion  that  the  judgment  of  '^It'^f 

the  Court  below  ought  to  be  affirmed. 

This  is  a  mandamus  on  behalf  of  the  vestry  of  A.  «^ . 

Marykbane,  addressed  to  the  Board  of  Works  for  the  '- 

Strand  District  The  writ  contains  the  necessary  recitals  .^^s 

leading  to  certain  orders  of  the  vestry,  and  commands  ^mk^ 

the  defendants  to  pay  the  sums  of  money  required  by  ^ 

the  vestry  for  defraying  the  expenses  incurred  by  them  ^^hi 

in  executing  the  Act  for  the  better  local  management  of 
the  Metropolis,  18  &  19  Vict  c.  120,  in  the  part  of  the 
parish  of  St  Anne  Soho  placed  under  their  manage- 
ment by  an  order  of  the  Metropolitan  Board  of  Works. 
The  return  of  the  defendants  raises  several  questions. 
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The  first  return  raises  the  substantial  question  which       [1864.] 
the  parties  to  this  litigation  wished  to  have  decided,  viz.,    tbe  Quxbh 
whether  the  parish  of  St.  Anne  Soho  comprises  that      stbaVd 
part  of  Oxford  Street  on  which  the  houses  on  the  south       "^^^^^ 
side  abut  ad  medium  filum  vise.     The  Act  of  30  Car.  2., 
which  makes  part  of  the  parish  of  St.  Martin  in-the' 
Fields  a  new  parish,  gives  its  boundaries.     According  to 
the  strict  meaning  of  the  words  *'  houses  and  grounds 
abutting  on  and  upon  the  said  road,''  taken  alone,  the 
boundary  would  include  the  houses  and  exclude  the 
^^rect.    But  the  case  sets  out  evidence  shewing  that  the 
^^dteution  of  the  Legislature  was  to  include  part  of  Ox- 
^^rd  Street  in  the  parish  of  St.  Anne  Soho,  and  there  is 
^"brong  evidence  leading  us  to  that  conclusion.     In  a  con- 
"^^^janoe  of  a  dose  the  expression  '^  abutting  on  a  high« 
ray*^  commonly  carries  with  it  the  right  to  the  soil  ad 
lediam  filum  vise;  and  there  is  nothing  to  prevent  that 
"mile  of  construction  being  applied  in  the  present  case. 
?he  jury  and  the  Court  below  came  to  the  conclusion 
'Vi.^at  the  part  of  Oxford  Street  in  question  is  in  the 
^K^^ansh  of  St.  Anne  Soho,  and  looking  at  the  evidence 
"^^e  are  very  clear  that  is  a  proper  conclusion. 

The  second  return  does  not  object  to  the  payment  of 

'^i^'he  sums  of  money  directed  by  the  orders  of  the  vestry 

^^i:^  be  paid,  because  more  was  demanded  than  was  right, 

^^iisut  to  my  mind  raises  the  same  question  as  the  first 

^^tretum  in  another  form ;  [His  Lordship  read  it]  ;  in  other 

"^vords,  that  the  money  ordered   to  be    paid   was   for 

"^he  repair  of  that  part  of  Oxford  Street  in  the  parish  of 

JSl  Anne  Soho  which  was  placed  under  the  management 

^f  the  vestry,  and  that  no  part  of  Oxford  Street  was  in 

that  parish. 

The  third  return  is,  that  the  defendants  have  not  paid 
the  sums  demanded  because  the  first  order  includes 


{ 
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64.]      expenses  of  executing  the  Act  inconed  before  the  6tli       _ 

QuxKN    March,  1857,  the  date  of  the  order  of  the  Metrc^litan  m^ 

fBLAND      Board.     Supposing  the  order  were  made  to  pay  a  debt^::^^ 
^^1^^^      incurred  in  the  execution  of  works  before  that  datei^^^ 
there  are  scTeral  answers  to  the  objection.    The  M< 
polis  Local  Management  Act  gives  to  Unions  and  diatrii 
a  laige  power  of  self  government,  and  of  levying  rates 
and  there  is  nothing  to  exclude  the  power  of  levying 
rate  to  pay  a  debt  of  this  description.    It  is  dear  thiai: 
the  parish  of  ^S^^.  Anne  Soho  ought  to  pay  for  theac 
repairs,  either  to  the  vestry  of  St  MarylAone,  or  to 
some  other  body. 

But  whether  there  be  anything  in  that  objection  or 
not,  or  in  the  objection  that  thp  mode  of  ascertaining 
the  amount  was  by  taking  the  sum  total  of  the  expenses 
of  repairing  Oxford  Street,  and  then  charging  the  parish 
of  St.  Anne  Soho  with  an  aliquot  part  proportioned  to 
the  length  of  the  street  in  the  parish,  or  in  any  other 
objection  to  the  amount  ordered  to  be  paid,  the  manda-  "^ 

mus  is  to  pay  the  sum  or  sums  of  money  which  the  ^^-^- 

vestry  require  for  defraying  the  expense  of  executing  the  ^-^^ 

Act,  and  if  any  sum  be  due  the  mandamus  ought  to 
ga  It  would  be  extremely  pernicious  to  lay  down  that 
if  an  item  which  was  not  according  to  law  were  inserted 
in  such  an  order  by  mistake,  no  sum  of  money  included 
in  the  order  could  be  levied.  The  defendants  were 
bound  to  pay  what  was  due,  and  in  my  opinion  they 
could  not  refuse  to  pay  anything  because  part  of  the 
sum  ordered  was  not  due.  In  the  Court  below  Black- 
bum  J.  puts  that  point :  he  says,  "  If  the  fact  of  an 
order,  good  on  the  face  of  it,  having  been  made  for  a 
sum  erroneously  arrived  at,  were  to  make  the  order 
void,  so  that  any  ratepayer  could  object  to  his  quota,  it 
would  be  extremely  inconvenient     At  the  same  time,. 


Boaidof 
WorkB. 
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iJf  it  were  in  the  arbitrary  power  of  a  vestry  to  impoBe      [1864.] 

-^hat  sum  they  pleased  on  another  parish,  that  also  would    The  Qubkn 

'^e    extremely  inconvenient*'  (a);    and  he  suggests  a       strahd 

:^'^medy.     But  the  demand  of  a  larger  sum  than  is  due 

^^Txo  ground  for  refusing  as  much  as  is  due.     In  2  Inst 

^03,  in  commenting  on  the  statute  of  Quia  Emptores, 

'3-  ^  Edw.  1.  c.  2.,  by  which,  on  the  sale  of  lands  the  rent 

^  lie  to  the  lord  is  to  be  apportioned,  if  the  lord  brings 

Jmis  assise.  Lord  Coke  says,  ^'In  this  case,  albeit  the 

plaintiff  did  mistake  the  just  residue  upon  the  appor- 

tidxment,  yet  shall  he  recover  so  much  as  is  found  by 

tbe     jury  to  be  due;  for  it  were  too  hard,  and  a  cause 

o^     zxiultiplication  of  suits,  and  against  the  meaning  of 

tlk^      makers  of  this  Act,  that  the  lord  should  be  driven 

^-"^^      'Mzm  assise  or  avowry,  &c.  to  hit  the  just  sum  due 

^^XX^"*!  the  apportionment,  but  though  he  demand  more, 

y^'fc       shall  he  recover  but  that  just  sum."     The  principle 

lie  law  of  mandamus  is  consistent  with  that  view ; 

therefore  the  defendants  were  not  at  liberty  to  re- 

^^^  payment  of  any  sum. 

^^^{uch  has  been  said  about  the  power  of  the  auditors 

"^he  accounts  of  the  District  Board  to  afford  redress  if 

^^    order  is  for  too  much.     I  do  not  say  that  under 

^.  18  &  19  Vict.  c.  120.  they  have  power  to  relieve 

^  parish  of  St  Anne  Soho,     The  further  provisions 

^  their  power  in  stat.  25  &  26  Vict  c,  102.  s.  38. 

_  a  statutory  declaration  of  the  state  of  the  law  under 

^^^  previous  statute.    We  understand  that  the  attention 

^^    the  Legislature  has  been  called   to  the  propriety 

^  not  leaving  the  parish  subject  without  appeal  to  the 

^^try  under  which  it  is  placed.     But  if  there  be  no 

^^^peal  against  the  order  of  the  vestry  of  St  Maryle- 

^^^57ie,  there  is  no  tribimal  which  has  jurisdiction  to  say 

(fl)  33  L,  J.  M.  C.  39.    Since  reported,  ante,  pp.  526.  548. 
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The  QuKXM 

V. 

Steahd 
Board  of 
Works. 
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whether  the  sums  of  money  ordered  are  due  or  not,  and 
their  order  is  conclusiva 

The  writ  will  go  for  the  amount  justly  due.  If  that 
were  tendered,  there  would  be  an  answer  to  an  applica- 
tion  for  an  attachment 

WiLLEs  J.  concurred. 

Bramwbll  B  .    The  mandamus  does  not  command  the       ^ 
defendants  to  pay  any  specific  sum  of  money ;  but  only     ^^^^* 
the  sum  or  sums  which  the  vestry  require  pursuant  to  ^X:^    ^ 
these  orders.     We  have  not  before  us  the  question  what39::4 
the  figures  should  be,  and  are  not  in  a  condition  tix^ 


pronounce  a  judgment  on  the  amount    The  perempton^^^^ 
mandamus  would  go  for  the  expenses  actually  due. 


Channbll  and  Pigott  BB.  and   Keating  J.  oorv 


curred. 


ID- 


Judgment  affirme 


led. 


Monday^ 

Marine  tn- 
surance  policy. 
Slip, 

Agreement  to 
keep  insured, 
Signiiig  judg- 
ment. 


Parry  against  The  Great  Ship  Comp. 
Limited. 


Pending  an  action  it  was  amed  that  the  proceedings  should  be  t^bim^^iyti 
and  that  no  judgment  should  be  signed  if  a  mort^^a^  on  the  defends-^^Eaati' 

rJbaa 


ship  for  53&(V.  were  delivwed  to  Sie  plaintiff  within  one  week, 
long  as  the  amount  above  mentioned  was  kept  insnred.  A  poliqr  was 
effected,  which  expired  on  the  23rd  September.  On  the  22nd  the  seen 
of  the  defendants  wrote  to  insurance  broken  in  London  to  effect  a^ 
snrance,  but  in  consequence  of  some  doubt  about  the  stamp,  a 

absence  of  the  secretary  of  the  insurance  Companj,  joolicies  w< 

issued  until  the  30th.  though  dated  on  the  24th  and  27th.    They 

issued  in  pursuance  of  the  instructions  given  on  the  22nd,  and  the 

for  the  same  were  delivered  on  that  day,  which,  according  to  the 

tice  of  insurance  Companira,  are  considered  honorary  engagem^ 

The  plaintiff  having  signed  judgment  and  issued  execution,  the  ^SSonrt 

refused  to  interfere,  as  the  defendants  had  not  performed  their  jl.....^^^ 

taking,  and  judgment  was  not  signed  against  good  fiath. 

TN  this  Term  {November  6th)  Lu$h  obtained  a        nib 
calling  on  the  plaintiff  to  shew  cause  why  the  j^bJ^^- 
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ment  signed  in  this  action^  and  the  execution  issued        1868. 
thereon,  should  not  be  respectiTely  set  aside.  Tabrj 

It  appeared  firom  the  affidavits  that  the  action  was  grbatShip 
hroDght  by  the  plaintiff  to  recover  the  balance  of  an  Company. 
account  allied  to  be  due  to  him  from  the  defendants^  in 
respect  of  stores  supplied  to  the  steam  ship  Great 
Eiutem.  The  action  was  referred  to  arbitration,  and 
ultimately  it  was  arranged  that  the  defendants'  pleas 
should  be  withdrawn,  the  defendants  admitting  a  debt 
of  5S50L,  but  that  no  judgment  should  be  signed  if  that 
sum  were  secured  to  the  plaintiff  by  mortgage  on  the 
ship,  and  if  his  interest  so  to  be  created  in  the  ship  were 
secured  by  a  policy  of  insurance.  The  terms  of  the 
agreement  were  embodied  in  the  following  memo- 
randum : — 

''  In  the  Queen's  Bench.  Between  Robert  Sorton  Parry ^ 
plaintiff,  and  Great  Ship  Company,  Limited,  defendants. 
''We  hereby  consent  that  all  further  proceedings 
herein  be  stayed,  the  defendant  withdrawing  pleas,  no 
judgment  to  be  signed  if  mortgage  for  5350/.  (on  same 
terms  as  to  interest  and  insurance  as  present  debentures, 
^he  insurance  policies  to  be  in  common  form,)  be  de- 
livered to  the  plaintiff  within  one  week  and  the  costs 
^)e  paid  on  taxation,  and  so  long  as  the  amount  above 
^nentioned  is  kept  insured.   M.  R.  Leveraon,  defendants' 
attorney.    28th  July,  1863.'' 

In  pursuance  of  this  memorandum,  the  defendants' 
j^leas  were  withdrawn,  the  plaintiff's  taxed  costs  were 
paid,  a  mortgage  of  the  ship  for  5350/.  was  duly  made  in 
favour  of  the  plaintiff,  and  policies  were  duly  effected  in 
liis  favour  to  cover  the  amount  of  his  debt,  which  policies 
continued  in  force  until  the  23rd  September,  1863. 

VOL.   IV.  2   o  B.   &  8. 
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1868.  ^^  *e  20th  September,  1868,   The  Great  Easterm^ 

^j^^^ —  arrived  at  Liverpool  from  New  York.      On  the  22Dd^ 
Gri  t  S        ^^^  secretary  of  the  Company  sent  a  telegram  to  Messrs^^ 
Company.      Rvcker,  Offer  8f  Co.,  London  ship  and  insnranoe  brokorat, 
to  insure  89,000/.  for  two  calendar  months  whilst  the 
ship  should  be  in  harbour  in  the  port  of  Liverpool,  on 
the  interest  of  the  mortgagees  or  debenture  holders  in 
The  Great  Eastern,  valued  at  110,000/. ;  and  in  a  letter 
written  on  the  same  day  he  confirmed  the  telegram,  ^   ^ 

and   requested   them  to  have  one  policy   for  63501. 
handed  to  the  plaintiff,  and  in  the  meanwhile  to  in-  ^^ 

form  him  that  they  had  effected  the  insurance.    On  ^^^ 

that  day  Messrs.  Ruvker,  Offer  ^  Co.  sent  memoranda  -»^ 

of  contracts  (commonly  called  "slips'*)  for  pcdides  on  M94 

The  Great  Eastern,  for  the  benefit  of  the  mortgagees  or  nro 

debenture  holders,  to  The  Oriental  and  General  Marine 
Insurance  Company  and  to  Lloyd^s  ;  and  wrote  to  infinrm 
the  {daintiff  that  insurances  had  been  effected  on  The       ^^/it 
Great  Eastern,  and  that  in  accordance  with  their  id-      ^  mmi- 
structions  they  would  hand  him  a  policy  for  5850/.  part     ^^-m^n 
of  the  same.     On  the  same  day  they  wrote  to  the  ^mAc 
secretary  of   the  defendants,  inquiring    whether    ihe^mMke 
policy  was  to  bear  a  time  or  premium  stamp.     On  the^^^cAe 
23rd,  the  secretary  of  thd  defendants  received  from  iike^.^Mhe 
plaintiff  the  following  letter,  dated  the  22nd  :— 

"  Dear  Sir.     I  trust  that  tomorrow's  post  will  bring 
me  a  policy  on  The  Great  Eastern  against  fire  while  ir 
harbour,  as  I  cannot  afford  to  run  the  slightest  risk ;  anc 
as  it  may  be  inconvenient  for  the  Board  for  me  to  use  m^  ^ 
judgment  at  the  present  juncture,  I  shall  wait  the  i 
ceipt  of  the  stamp  policy  imtil  TTiursday  morning.   Yoic^^iir 
attention  to  this  will  oblige  Yours  respectfully 

''S.  Sorton  Parry."        ^ 
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On  the  S4th^  the  secretary  of  the  defendants  wrote  to        1868. 
[eesrs.  Bucker,  Offer  §•  Co.,  that  it  was  a  time  policy,       Tamwi 
od  therefore  they  must  incur  the  additional  stamp  duty    qhxat  Ship 
>  make  the  policy  binding ;  and,  referring  to  the  letter      Comply- 
x»yed  finom  the  plaintiff,  expressed  a  hope  that  they 
ad  satisfied  the  plaintiff  that  the  insurance  had  been 
roperly  effected.     Upon  receiving  this  answer  from  the 
xsretary  of  the  defendants,  Messrs.  Bucker,  Offer  jr  Co. 
aF6  the  necessary  directions  for  the  completion  and 
tamping  of  the  policies. 

Several  applications  were  made  by  the  plaintiff  to 
(esars.  Bueker,  Offer  jr  Co.  for  the  policies  between 
he  2Srd  and  28th  without  success,  and  on  the  latter 
ay  he  instructed  his  attorney  to  sign  judgment  and 
iBoe  execution.  Judgment  was  signed  accordingly,  and 
Q  the  29th  possession  of  The  Great  Eastern  was  taken 
J  the  sheriff  under  a  writ  issued  thereon.  The  de- 
nidants  inudediately  telegraphed  to  Messrs.  Bueker^ 
Tffer  jr  Cb.,  informing  them  thereof,  and  on  the  80th  the 
ecretary  of  the  Company  received  from  them  a  letter, 
tated  the  29th,  stating  that  it  unfbrtuiiately  happened 
hat  the  secretary  of  the  Insurance  Company  was  out 
i  town  and  could  not  sign  the  policy,  but  they  had 
;iven  the  plaintiff  an  imdertaking  to  give  the  policy 
0  him  and  no  one  else,  and  had  offered  him  an  order 
o  the  Insurance  Company. 

On  the  30th,  Messrs.  Bueker^  Offer  jr  Co.  delivered 
0  the  plaintiff  two  policies  of  insurance  on  The  Great 
^OMtem,  one  of  The  Oriental  and  General  Marine  Insur- 
nee  Company  for  500/.,  dated  the  27th,  the  other  of 
MnfdCs  for  350/.,  dated  the  24th.  There  was  no  evi- 
enoe  as  to  when  the  policies  were  actually  signed  : 
nd  the  first  of  these  dates  was  probably  incorrect,  as 
2  o  2 
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1863.       the  27th  was  Sunday:  but  it  was  admitted  on  tl^xe 

P^a^Y       argument  that  the  first  named  policy  was  not  sigc^^^ 

Great  Ship   ®^^er  than  the  26th.    These  polides  were  issaed      ui 

Company;     pursuance  of  the  memoranda  signed  on  the  22nd,  »r^d 

stated  that  the  insurance  commenced  from  that  day. 

Montague  Smith  and  J.  M,  Howard  shewed  cause. ' 

First  The  meaning  of  the  parties  when  they  enter^^ 
into  the  contract  was  that  the  plaintiff  should  ba?e 
legal  insurance  on  the  ship  effected  and  executed  in  i 
cordance  with  the  stamp  laws,  so  that  he  might  brin.  ^^ 
an  action  on  the  policy  in  a  Court  of  law  in  case  of  th  ^^ 
ship  being  losf.     The  ship  was  not  legally  insured  bov0^  * 
the  28rd  to  the  27th  September,  and  therefore,  according -^^-*^ 
to  the  terms  of  the  consent,  the  plaintiff  was  entitled  t^^^ 
sign  judgment    The  facts  that  the  proposal  for  the  in  .^r:^-*^* 
surance  of  the  ship  had  been  accepted,  and  that  tb-^*  *"® 
defendants  had  obtained   slips  from  Lloyd^s,  did  noc^-^^^^ 
amount  to  a  compliance  with  the  terms  of  the  agrec^^^^^ 
ment,  so  long  as  the  policy  was  not  executed ;  Xenc^  ^:«mw 
V.  Wickham  {a).    The  slips  were  a  purely  honorary  er«:^^c"" 
gagement,  and  therefore  the  insurance  was  not  legalHt^J 
effected.     Stat  35  G.  8.  c.  63.  s.  14.  enacts,  "  No  ins^'-^-si^- 
rance  made  or  entered  into  in  Great  Britain,  in  respe-^^^^^ct 
whereof  any  duty  is  by  this  Act  made  payable,  n»-^=*Jor 
any  contract  or  agreement  for  such  insurance  as  afor:^'^'^- 
said,  shall  be  pleaded  or  given  ill  evidence  in  any  Cour  ^^^ 
or  admitted  in  any  Court,  to  be  good,  useful,  or  availab^-^ble 
in  law  or  equity,  unless  the  vellum,  parchment  or  pap^r^-pgf 
on  which  such  insurance  shall  be  engrossed,  printed,    .^  or 

written,  shall  be  duly  stamped  with  a  lawful  stamp >  to 

denote  the  rate  or  duty  as  by  this  Act  is  direct^^^/^ 
(a)  14  a  B.  N.  S,  435. 
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C;  and  prohibits  the  stamping  after  the  insorance  or        1863. 
>ntract  for  insurance  has  been  engrossed,  printed,  or       p][iii 
ritten.     [They  also  cited  stat,  64  G.  3.  c.  144.]     In  1    q^^^shxp 
Imauld  an  Marine  Insurance,  pp.  50-61,  2nd  ed.,  it  is      Company. 
lid,  "  It  is  the  practice  with  onderwriters  in  this  country 
)  subscribe  a  slip,  or  short  memorandum,  of  the  proposed 
isnrance,  which,  according  to  the  statement  of  one  of  a 
fecial  jury  to  Lord  Kenyan,  is  considered  to  be  binding 
a  the  parties  in  the  ordinary  course  of  business :  but 
lOrd  Kenyan  said,  that  whatever  obligation  of  this  kind 
iere  might  be  in  point  of  honour  and  good  faith,  the 
nderwriter  certainly  would  not  be  bound  in  law,  for  the 
ssured  in  order  to  support  his  claim  in  a  Court  of  jus- 
ce  must  produce  a  stamped  policy.'' 
Secondly.    The  condition  upon  which  the  plaintiff 
p«ed  to  stay  immediate  execution  was  broken,   and 
lis  Court  has  no  power  to  relieve  against  the  judgment 
hich  has  been  signed :  as  it  is  not  alleged  that  there 
18  been  any  want  of  good  faith  in  the  plaintiff  or  his 
rent;  and  no  reason  is  given  for  the  delay  in  deUvering 
le  policies. 

Lush,  in  support  of  the  rule. — First.  The  signing 
dgment  was  in  violation  of  the  terms  of  the  agreement, 
Bsmuch  as  the  contract  was  actually  fulfilled.  The 
waning  of  the  parties  was  that  there  should  be  an 
snrance  of  the  ship  in  commercial  language,  and  in 
at  language  a  ship  is  insured  as  soon  as  the  proposal 
insure  is  accepted  by  the  underwriters  and  the  slip  is 
med.  In  1  Arnould  an  Marine  Insurance,  p.  95,  2nd 
L,  it  is  said,  "  Any  person  having  property  to  insure 
as  only  to  go  to  the  manager  [of  the  insurance  Com- 
any]  and  state  the  particulars  of  the  risk  to  be  insured: 
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tbe  premium  being  agreed  upon,  the  manager  writea  out 
'  a  memorandum  for  the  policy,  which  the  party  signsy 
and  he  is  thus  provisionally  insured.  The  Companies 
procure  the  stamp,  and  write  out  the  policy,  which  is 
ready  for  delivery  in  four  or  five  days."  In  a  note  to 
the  word  "insured,*'  indeed,  the  author  adds  "not 
legally;  see  Turpin  v.  BiUon,  5  M.  ff  G. 455 ;''  but  the 
Court  will  consider  what  is  the  universal  mercantile 
practice.  Here  the  intention  of  the  parties  was  that 
the  plaintiff  should  be  in  the  same  position  as  the  other 
mortgagees,  and  that  was  the  case  for  the  three  days 
during  which  the  ship  was  not  legally  insured.  It  is 
not  stipulated  that  the  policy  shall  be  handed  over  im- 
mediately, which  indeed  could  not  be  done.  [Coekr 
bum  C.  J.  The  terms  of  the  agreement  are»  to  keep 
the  amount  of  the  mortgage  money  insured,  not  to  get 
a  policy  effected.]  That  has  been  kept  insured  in  a.^^  % 
mercantile  sense.  [Blackburn  J.  This  is  an  agreement^^c^uit 
between  two  attorneys,  which  is  not  to  be  constmedE^^Bued 
as  merchants  would  construe  it]  It  is  an  ^LgreemeaatM^MX^nkt 
with  respect  to  a  mercantile  matter.  These  were  valid^XfUid 
policies  in  every  respect,  except  that  they  could  not  bu^y  be 
sued  upon  by  reason  of  the  stamp  laws. 

Secondly.  This  Court  has  an  equitable  jurisdiction  to^^      ^ 
relieve  against  the  judgment,  no  damage  having  oocurrec^i^'''^'^ 
to  the  plaintiff  from  the  delay  between  the  signing  o:^^      ^^ 
the  slips  and  the  execution  of  the  policies.      If  th^MJC-^^^ 
plaintiff  had  said  that  he  would  not  wait,  or  had  no^^^^^^^ 
accepted  the  undertaking  of  the  brokers  to  give  ihMi^^^ 
policies,  the  defendants  might  have  got  then  or  hav^«^^ 
countermanded  them.     Stat  22  &  23  Vtct  c  85.  i.  ^         ^ 
gives  a  Court  of  equity  power  to  relieve  against  a  for*^:^^' 
fieiture  for  breach  of  a  covenant  or  condition  to  innn'  ^r^  frp 
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Bjtainst  lots  or  damage  by  fire,  '^  where  no  loss  or  damage        1868. 
by  fire  has  hiqypened,  and  the  breach  has,  in  the  opinion       pHIy 
of  the  Court,  been  committed  through  accident  or  mis-    q^^^^  gg^p 
take,  or  otherwise  without  firaud  or  gross  negligence.      Company. 
and  there  is  an  insurance  on  foot  at  the  time  of  the 
application  to  the  Court  in  conformity  with  the  covenant 
to  insure."    [BbuMum  J.    That  statute  applies  only  to 
real  property.]    In  the  case  of  personal  property,  this 
Court  may  adopt  the  principle  of  that  enactment  [  Cock^ 
Imm  C.  J.    This  is  not  a  case  of  forfeiture,  but  a  con- 
tract, the  terms  of  which  must  be  construed  strictly 
between  both  parties.] 

CocKBURN  C.  J.     I  am  of  opinion  that  this  rule  must 
be  discharged.    The  plaintiff,  who  was  a  creditor  of  the 
Company,  brought  an  action  to  recover  money  alleged 
to  be  due  for  stores  furnished  to  the  defendants'  ship;  it 
Was  agreed  that  the  proceedings  should  be  stayed,  and 
that  no  judgment  should  be  signed  if  certain  terms  were 
Complied  with.    The  terms  in  consideration  of  which  the 
plaintiff  stayed  his  action  were,  that  he  should  have  the 
Security  of  a  mortgage  on  the  ship  for  an  amount  agreed 
On^  and  that  he  should  be  put  in  the  same  position  as 
tbe    other  mortgagees  of  the  ship  as  to  interest  and 
insurance  to  cover  that  amount     The  question  is  whe- 
ther  the  plaintiff's  interest  was  so  kept  insured.     It 
Appears  that  upon  the  first  policy  expiring  a  period  of 
several  days  elapsed,  during  which  there  was  no  policy 
on  the  ship,  so  that  during  that  interval  the  plaintiff 
^wonld  have  had  no  right  of  action  against  an  under- 
"writer  if  the  ship  had  been  lost.     On  the  other  hand, 
%lip8  were  actually  signed  and  issued,  and  this,  accord- 
ing to  the  practice  of  insurance  Companies  and  under- 
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1868.       writers^  is  an  bononrable  engagement,  wldch  never  fidls 
Paert       to  be  fdlfilled  when  a  proper  claim  is  mada     But  when 
Gbiat  Ship  ^  ^^^  myself  whether  such  an  engagement  bjr  the  under-- 
Company,     .^rriter  amounts  to  an  insurance  according  to  the  terms 
of  this  agreement,  I  must  say  that  it  does  not.     It  could 
not  be  enforced  at  law  or  in  equity,  because  the  Stamp 
Act  intervenes ;  and  therefore  the  plaintiff's  interest  for 
several  days  was  not  kept  insured ;  and  we  ought  not 
to  set  aside  the  judgment  unless  there  has  been  no 
breach  of  the  agreement  on  the  part  of  the  defendants,  ^^ 

or  there  has  been  bad  faith  on  the  part  of  the  plaintiff  ^ 

There  was  nothing  in  the  conduct  of  the  plaintiff  to  o 

prevent  the  defendants  from  taking  any  step  to  keep  ^; 

the  plaintiff*8  interest  insured.     It  is  indeed  possible  ^J 

that  they  may  have  gone  on  and  completed  the  insur-  ^^^ 

ance,  because  the  plaintiff  did  not  inform  them  that         ^.^ 
he  should  sign  judgment  unless  they  delivered  to  him  a        ^^    g 
policy  by  a  particular  time;  but  the  question  im,  not      ^^^^ot 
whether  the  conduct  of  the  plaintiff  is  generous  or  harsh,     ^.cfSi 
but  whether  there  has  been  a  compliance  with  the  terms 
of  the  agreement. 


WioHTMAN  J.  This  rule  was  granted  upon 
grounds :  first,  that  the  defendants  have  performed  theiix^^^eir 
undertaking;  and,  secondly,  that  the  judgment  waaba^^^vas 
signed  against  good  faith.  In  my  opinion  both  groundaL^^.dd8 
have  failed. 

First,  the  defendants  have  not  performed  their  i 
ment,  which  was  absolutely  to  keep  the  plaintiff's  in-, 
terest  insured  for  a  particular  amount.  It  is  said  tha.^Bi&'^at 
the  parties  used  the  language  in  the  ordinary  MtnuB^  ^~in<^ 
given  to  it  by  underwriters,  and  that  they  meant,  noc»'^=i<>^ 
an  actual  insurance,  but  that  such  steps  should  be  take^^-^fio 
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as  would  result  in  obtaining  an  insurance.    But  there        1863. 
is  nothing  in  the  agreement  to  warrant  that  construe-       p^^i^iY 
tion.     And  I  do  not  see  that  there  is  any  hardship  on    q^^^  g^^ 
the  defendants^  because  they   might  have  taken  the     Company. 
necessary  steps  so  soon  as  to  enable  them  to  have  the 
policies  signed  and  delivered  in  time. 

The  second  ground  is  not  maintainable;  for  there  is 
nothing  to  shew  that  in  the  interviews  between  the 
plaintiff  and  the  insurance  brokers,  when  he  applied  for 
the  policies,  the  plaintiff  assented  to  the  delay  which 
took  place  in  effecting  them. 

Blackbdrn  J.  There  was  an  absolute  engagement 
hy  the  plaintiff  that  judgment  against  the  defendants 
should  not  be  signed  so  long  as  his  interest  was  kept 
insured  to  a  certain  amount,  and  although  the  slips  were 
issued  and  steps  were  taken  leading  to  the  insurance 
of  the  ship,  and  although  the  amount  would  probably  have 
been  paid  if  a  loss  had  happened,  the  plaintiff's  interest 
^as  not  kept  insured  for  at  least  one  day.  If  this  were  an 
^ion  against  the  defendants  for  not  keeping  the  plaintiff's 
Dterest  insured,  the  plaintiff,  not  being  able  to  shew 
hat  he  had  sustained  any  damage  from  the  breach  of 
x>ntract,  would  only  recover  one  farthing ;  and  no  doubt 
t  is  a  hard  thing  to  say  that,  having  sustained  only  a 
lominal  injury,  he  should  be  entitled  to  sign  judgment 
Tor  5350/.  and  sell  the  ship.  But  that  is  no  ground  for 
cbe  interference  of  this  Court  to  release  the  Company 
Erom  a  hard  bargain.  A  Court  of  equity  might  relieve 
In  such  a  case  upon  some  principle  which  I  do  not 
understand ;  but  there  is  no  case  in  which  a  Court  of 
law  has  exercised  its  equitable  jurisdiction  on  the 
ground  that  the  case  is  a  hard  one. 
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1868.  Mellor  J.    Mr.  LuA  says  that  tliis  contract  is  to  Ve 

P^juy       construed  according  to  mercantile  nsage.    But  it  is  not  a 

Oesat  Ship    oi^^'cantile  instrument :  it  is  an  agreement  made  between 

Compwiy.      the  attorneys  for  tbe  plaintiff  and  the  defendants.    The 

proper  construction  of  it  is  that  the  plaintiff's  interest 

should  be  kept  actually  insured ;  and  that  contract  has 

not  been  performed. 

Rule  dischaiged. 


Thursday,  Mabe  against  Undebhill. 

Ncvtmber  5th. 

Bankntotcv  '^^  plaintiff  accepted  a  bill  of  exchange  for  the  aocommodation  of  ^«»   of 

^T^^"  the  defendant    While  the  bin  was  runnmg  the  defendant  executed  a  .^     m,  a 

arrtinaement  ^^  ^^  arrangement  under  The  Bankrupted  Act,  1861,  24  &  25  VieL^^s^^ui, 

Suretv  ^'  ^^'    ^^®  phiintif^  baring  afterwards  taken  up  and  paid  the  biOf^.f^ff'^l], 

24  4-25  Vict,  ^^^^t  an  action  against  the  defendant  to  recover  the  amount:  Held,^  ^sdrald, 

c  iSl  s  192  ^^^  ^^  ^^'^^  ^'^'^  ^^  answer  to  the  action. 

r\ECLABATION  for  money  lent,  money  paid,  andE».M:KJid 
money  due  on  accounts  stated. 

First  plea,  except  as  to  20/.,  never  indebted. 

Second  plea,  to  the  residue  of  the  plaintiff's  claim^K:*  mth, 
that  after  the  coming  into  operation  of  The  Bankruptc]^^^^'*^ 
Act,  1861,  the  defendant  being  indebted  to  divers  cre-^*^^^ 
ditors  in  divers  sums  of  money  and  being  unable  to  paj^-^^^' 
the  said  debts,  a  deed  was  made  and  executed  betweec^^^^^^ 
the  defendant  of  the  first  part,  and  J.  P.,  therein  calle&^-*^ 
"  the  said  trustee,*'  of  the  second  part,  and  the  severaL^"^ 
persons,  companies,  and  copartnership  firms,  who  at  th^^^ 
date  thereof  were  creditors  of  the  defendant,  and  whc^-^^ 
would  be  entitled  to  prove  under  an  adjudication  o^^ 
bankruptcy  against  the  defendant  founded  on  a  petitioir^'^^^^^^ 
filed  on  the  said  date,  of  the  third  part,  which  deed 
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a  troflt  deed  for  the  benefit  of  creditors  relating  to  the  1868. 
debts  and  liabilities  of  the  defendant  as  such  debtor^  and  Sum 
his  release  therefrom^  and  the  distribution^  inspection,  Uxduhill. 
management  and  winding  up  of  his  estate,  within  the 
true  intent  and  meaning  of  the  said  Act,  whereby  the 
defendant  conveyed  all  his  estate  and  effects  to  the  said 
trustee,  upon  trust,  among  other  things,  to  pay  and 
apply  the  same  in  payment  or  satisfaction  of  the  debts 
and  demands  of  the  creditors,  rateably  and  in  proportion 
to  the  amount  of  the  debts  owing  to  them ;  and  by  the 
deed  each  and  every  of  the  creditors,  in  consideration  of 
the  premises  and  of  certain  covenants  in  the  deed  on  the 
part  of  the  defendant  and  of  the  said  trustee  respectively, 
did^  amongst  other  things,  covenant  with  the  defendant 
Hot  to  arrest,  sue,  summon  or  proceed  against  the 
fefendant,  or  his  lands,  tenements,  goods,  chattels,  estate 
»r  effects  during  the  continuance  of  the  licence  in  the 
leed  mentioned,  in  respect  of  any  debt  or  demand  in 
espect  whereof  he,  she,  or  they  might  be  entitled  to 
kny  dividend  under  the  said  presents,  and  that  if  he, 
be,  or  they  should  act  contrary  to  the  licence,  or  the 
rue  intent  and  meaning  of  the  said  presents,  the  defend- 
ant was  thereby  authorized  and  empowered  to  plead 
ind  shew  the  execution  by  him  of  the  deed  as  an 
iccord  and  satisfaction  of  the  debt  or  demand  sought 
x>  be  enforced,  and  in  bar  of  and  as  a  defence  to 
my  and  all  proceedings  brought  or  taken  in  breach 
of  the  covenant  The  plea  then  averred  that  the  de* 
fendant  duly  executed  the  deed,  and  that  his  execu- 
tion thereof  was  duly  attested,  and  that  afterwards  a 
mgority  in  number,  representing  three-fourths  in  value 
of  the  creditors  of  the  defendant  whose  debts  respect- 
ively amounted  to  10/.,  assented  to  and  approved  the 
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deed;  tbat  fhe  trustee  executed  the  deed^  and  that 
immediately  on  the  execution  of  it  by  the  defendant 
all  the  property  comprised  in  the  deed  of  which  the  de- 
fendant could  give  or  order  possession  was  given  to  the         ^ 
said  trustee^  and  that  within  twenty-eight  days  from  the      ^ 
day  of  execution  of  the  deed  by  the  defendant  the  same    jg^^p 
was  produced  and  left  (having  been  duly  stamped)  at  the  ^    ^ 
office  of  the  Chief  Registrar,  and  was  duly  r^;istered^^3 
according  to  the  Act,  and  that,  together  witii  the  deed—   .» 
was  delivered  to  the  Chief  Begistrar  a  certificate  by  the 
said  trustee,  &&  :  of  all  which  and  of  which  deed  the 
plaintiff,  before  this  suit,  had  notice;  that  the  causes  or^^^' 
action  were  certain  debts  and  demands  in  respect  whereo:  < 
the  plaintiff  was  entitled  as  one  of  the  creditors  to 
dividend  under  the  deed,  and  that  the  deed  oontainc 
everything,  &c.,  and  was  as  valid,  effectual,  and  bindins^ . 
on  all  the  creditors  of  the  defendant,  including 
plaintiff,  as  if  they  were  parties  to  and  had  duly  execut 
the  same.    Breach. 

Issue  joined  on  both  pleas. 

On  the  trial,  before  Cochbum  C.  J.,  at  the  Landc 
Sittings  after  Trinity  Term,  it  appeared  that  the  acti(z==3n 
was  brought  to  recover  a  sum  of  500/.  paid  by  the  plai  "mi — n- 
tiff  for  the  defendant  in  respect  of  an  accommodati^c=3ti 
acceptance  given  by  the  plaintiff  to  the  defendant,  whL  '^^mA 
the  defendant  had  been  unable  to  take  up.    This  b:p»  "^Hl 
was  running  at  the  date  of  the  deed  mentioned  in  t^T^:^e 
second  plea;  and  the  plaintiff  took  it  up  and  paid  it 

after  the  deed  had  been  executed  and  registered  at  fc.'K^ie 
office  of  the  Chief  Registrar.    The  validity  of  the  d^^^ 
was  not  disputed ;  but  it  was  contended  that  the  plaiia^S  ^ 
was  not  a  creditor  of  the  defendant  at  the  date  of  -t^K^e 
deed  within  the  meaning  of  The  Bankruptcy  Act,  1^&  X 
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24  &  25  Vici.  c  184.  8.  192.,  so  as  to  be  bound  by  it        i863. 
A  verdict  was  entered  for  the  plaintiff  for  503/.,  leave        ^^^^ — 

being  reserved  to  enter  the  verdict  for  the  defendant  on  „    ^• 
the  second  plea. 

MeUuh  now  moved  accordingly. — Stat.  24  &  25  Vict. 
e.   184.  8.  192.  enacts  that  *^  every  deed  or  instrument 
made  or  entered  into  between  a  debtor  and  his  creditors, 
or  any  of  them,  or  a  trustee  on  their  behalf,  relating  to 
'the  debts  or  liabilities  of  the  debtor,  and  his  release 
'therefrom,  or  the  distribution,  inspection,  management, 
mnd  winding  up  of  his  estate,  or  any  of  such  matters, 
«hall  be  as  valid  and  effectual  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  to  and 
liad  duly  executed  the  same,  provided  the  following  con- 
ditions be  observed ;  &a''    The  object  of  this  enactment 
was  to  discharge  persons  who  entered  into  deeds  of 
arrangement  in  conformity  with  its  provisions  from  all 
liability  in  respect  of  debts  as  well  to  sureties  as  to  other 
creditors.     Sect.  197,  which  also  uses  general  words 
"  the  debtor  and  creditors,'^  shews  that  it  was  intended 
to    import  previous    enactments  in  bankruptcy  law; 
and  if  the  defendant  had  been  bankrupt  the  plain- 
tiff would  be  entitled  to  prove  against  him  in  respect 
of  the  damages  for  breach   of  contract  in  not  hold- 
ing him  harmless  on  the  bill.     [He  also  referred  to 
Stat.  12  &  13  Vict  c.  106.  *.  103.]      [Mellar  J.     Stat 
24  &  25  Vict.  c.  134.  *.  192.  only  mentions  "creditors" : 
and  the  interpretation  clause,  sect.  229,  does  not  extend 
the  meaning  of  that  word.     fVightman  J.     In  the  pre- 
sent case,  there  was  no  debt  at  the  time  of  the  execu- 
tion of  the  deed.]     The  bill  of  exchange,  on  which  both 
the  plaintiff  and  the  defendant  were  liable,  is  a  debt 
within  the  statute :  that  the  holder  of  the  bill  could  not 
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Mm 
▼. 

UVDSKHILL. 


have  sued  the  defi^dant  doea  not  matter.    The  w 
*^  creditor*'  means  a  person  who  gives  credit  to  anothi 
[Cockbum  C.  J.     The  plaintiff  could  not  have  execni 
the  composition  deed.]     If  a  debtor  is  not  disci 
as  against  his  sureties  the  arrangement  is  a  failure. 


CocKBUKN  C.  J.     I  cannot  get  over  the  difficulty  1 
sect  192  was  intended  to  meet  the  case  of  creditors  ^r^  j^q 
do  not  sign  the  composition  deed,  but  are  bound  by  'M.-^if 
it  is  signed  by  the  requisite  number;  and  was  not       :£n* 
tended  to  prejudice  the  remedy  of  previous  credi^oi^ 
who  could  not  have  signed  it     In  the  present  case^  zsot 
only  had  the  plaintiff  not  paid  the  bill  at  the  time  of  ^he 
execution  of  the  deed,  but  he  might  never  have  b^^en 
called  upon  to  pay  it.     The  case  of  a  surety  is  omit^^^^ 
in  this  enactment 


WiGHTMAN  and  Mellob  JJ.  concurred. 


Rule 


TuescUWt 


Mandamus, 
Peremptory 
writ. 

Motion  to 
qwuk. 


The  Queen  against  The  Wardens  and  Assistant^  ^^ 


rtf r  ^ 


of  the  Saddlers'  Company. 


After  judgment  on  a  writ  of  mandamus  to  restore  the  proeeentor  \S 
the  office  of  Assistant  of  The  Saddlers^  Company,  he  served  several  menc^^  ^^oi; 
bers  of  the  Company  with  a  paper  writing,  purporting  to  be  a  peremptor'^J?^  ^J  ^' 
mandamus ;  and  at  a  meeting  of  the  Court  of  Assistants,  at  which  hV^  -f  istoi: 
was  present,  the  paper  writing  was  read  as  a  copy  of  the  peremptor7'5j^^  #«  fb 
manaamus,  and  the  defondants  restored  him  and  paid  him  fees  fa>jE  ^^ndg 
attending  the  Court,  and  the  costs  and  damages  recovered  by  the  jud^^'^^-utoi 
ment  The  paper  writing  was  a  fictitious  d^ument.  The  proeecutflO^^^^ort 
was  afterwards  suspended  for  offensive  conduct  at  meetings  of  the  Cour'^^^^^^iiy, 
He  then  issued  a  peremptory  writ.  Held,  that  this  writ  was  nnnecessai^g:^^ 
and  it  was  quashed. 

TN  this  Term  {Nov.  5),  Bochfart  Clarke  moved  fiwr         "^**  * 
rule  calling  on  the  prosecutor^  Kay  Dinsdale,  to  she^^^  '^^ 
cause  why  a  peremptory  mandamus,  issued  on  the  28t::#'-^^^ 
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Odober^  1868,  should  not  be  quashed  and  the  service 
«et  aside,  and  why  the  defendants  should  not  be  dis- 
^dia^ed  from  making  a  return  thereto. 

It  appeared  from  the  affidavit  that  on  the  25th  No- 
-vember,  1852,  a  writ  of  mandamus  was  granted  by  this 
Court,  on  the  application  of  the  prosecutor,  commanding 
^he  defendants  to  restore  him  to  the  office  of  Assistant  of 
the  Company.    On  the  9th  June,  1860,  this  Court  gave 
Judgment  for  the  prosecutor  upon  a  special  verdict,  and 
adjudged  that  a  peremptory  writ  of  mandamus  should 
issue  (a).    The  judgment  of  this  Court  was  subsequently 
reversed  by  the  Court  of  Exchequer  Chamber,  and  judg- 
ment given  for  the  defendants  (&).    On  the  28th  Jufy, 
1868,  the  House  of  Lords  reversed  the  judgment  of  the 
Exchequer  Chamber  and  affirmed  the  judgment  of  this 
Court  (c). 

On  the  12th  Auguit,  the  Court  of  Assistants  pro- 
ceeded to  consider  the  propriety  of  at  once  restoring  the 
prosecutor  to  his  office  of  Assistant,  and  caused  him  to 
be  summoned  to  attend  a  meeting  of  the  Court  intended 
to  be  held  on  the  14th. 

On  the  13th,  the  prosecutor  served  on  the  Benter 
W'arden  of  the  Company,  and  on  divers  other  members, 
i  paper  writing  purporting  to  be  a  peremptory  manda- 
lius  issued  out  of  this  Court,  or  a  copy  thereof,  com- 
ktmnding  the  Company  to  restore  him  to  the  office  of 
VasUtant. 

On  the  14th  the  intended  meeting  of  the  Court 
if  Assistants  was  duly  held,  at  which  the  prosecutor 
ras  present,  and  the  derk  of  the  Company,  not  then 
movring  that  the  paper  writing  served  on  the  Renter 


1868. 

TheQuUM 

▼. 
Saddlkbs' 
Company. 


(a)  See  30  L,  J,  Q.  B.  186 ;  6  Jur.  N.  S.  1113. 
(&)  See  30  X.  J:  194;  7  Jur.  N.  8.  138. 
(r>  See  10  11,  X.  Ca.  404. 
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The  QuBKH 

▼. 
Saddlvks* 
Gompanj. 


Ibe 
or 


Warden  and  other  members  of  the  Company  was  a  1 
feigned  or  fictitioas  document,  by  order  of  the  Court : 
in  the  presence  and  hearing  of  the  prosecutor  read 
same  openly  to  the  Court  as  and  for  a  copy  of  the  9tzz:^P' 
posed  peremptory  mandamus,  and  the  prosecutor  th^^^ 
allowed  the  same  to  be  so  read,  and  did  not  inform  t 
Court,  or  any  member  of  it,  that  it  was  not  a  writ 
copy  of  a  writ  of  this  Court;  whereupon  the  Court 
Assistants,  supposing  and  believing  that  the  docome^^^^^ 
was  a  true  and  genuine  writ  of  peremptory  mandami^  ^^^ 
duly  issued  out  of  this  Court,  did  then  and  there  resto^^-^^ 
the  prosecutor  to  the  office  of  Assistant,  and  caused  hii^  M-^^ 
to  be  duly  paid  certain  fees  for  attending  the  Court  ^       ^ 
such  Assistant,  and  did  also,  on  the  15th,  pay  to  H^^^^ 
attorney  the  amount  of  his  costs  and  damages  recovepe-P*"^ 
by  him  in  and  by  the  judgment  of  this  Court,  and  k=K  lie 
had  ever  since  the  14th  been  treated  by  the  Court »       of 
Assistants,  and  had  acted  and  attended  the  meetings  -        of 
that  Court,  and  had  been  paid  his  fees,  as  such  AssistaR=it:^- 

The  affidavit  further  stated  that  subsequently  the 
secutor  was  suspended  from  his  office  until  he  shou 
apologize  for  improper  conduct  towards  the  Court, 
promise  to  conduct  himself  in  Court  with  propriety 
the  future. 


Rochfart  Clarke,  in  support  of  the  motion. — The  pi 
secutor,  having  been  restored  to  his  office  in  obediei  ^»     '^^ 
to  the  judgment  of  the  House  of  Lords  and  in  obedier^»-   ^^ 
to  the  supposed  peremptory  writ,  it  was  an  unjiecess£^B^-^y 
proceeding  to  issue   this  peremptory  mandamus,   m^^^^^ 
therefore  the  Court  wiU  quash  it.     ICocUmm  C.  J.         ^^ 
there  any  instance  in  which  it  has  been  held  that  ^M^c 
defendants   could  not    return  to    a  peremptory  iwr"^^ 
matter  of  excuse  for  not  obeying  it?     Could  they  uc^^ 
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return  that  the  prosecutor  was  restored  before  it  was 
issued  ?J  In  R^.  y.  Hudson  (a),  where  a  mandamus 
peremptory  in  the  first  instance  had  issued  to  the 
Keeper  of  the  Queen's  Prison  to  allow  to  a  prisoner 
ireekly  a  sum  for  food,  bedding,  &c.,  and  Sir  F.  Thesiger 
fifterwards  applied  for  a  rule  to  quash  the  writ,  or  that 
the  defendant  be  allowed  to  make  a  return  to  it,  Lord 
Denman  said,  '^We  cannot  receive  a  return  to  a  peremp- 
tory mandamus,  but  you  may  take  a  rule  to  shew  cause 
why  the  writ  should  not  be  quashed.'^  In  Tapping  on 
Mandamus^  pp.  40S-409,  it  is  said,  *'  If  the  peremptory 
irrit  have  prematurely  or  improperly  issued  a  rule  to  set 
t  aside,  or  quash  it  with  costs,  may  be  obtained  on 
notion.  So,  if  it  have  been  unnecessarily  issued,'^  citing 
^ogg  V.  King's  Lynn  {Mayor),  T.,  24  G.  3 ;  Gude's  Cr. 

^.  192. 

Bule  nisi. 


1868. 


The  Queen 

V. 

Saddlk&s' 
Companj. 


Huddleston  and  Gibbons  shewed  cause. — The  meaning 
•f  the  peremptory  writ  is  that  the  prosecutor  shall  be 
estored  to  all  the  emoluments  of  his  office.  [^Cockbum 
X  J.  It  is  not  for  us  to  decide  on  this  mandamus 
whether  the  prosecutor  is  entitled  to  any  back  fees. 
rhere  is  no  substantial  difference  between  admitting 
jid  restoring:  it  is  not  stated  on  the  affidavit  that 
here  is  any  difference  in  point  of  rank  or  benefit  of 
\xkj  kind  between  a  senior  and  junior  Assistant.  Roch- 
^art  Clarke. — The  Liverymen  have  no  right  to  be  elected 
x>  the  Court  of  Assistants  by  seniority,  Reg.  v.  Fisher  (A) ; 
Boid  there  is  no  precedence  amongst  the  Assistants.] 

Rochfort  Clarke  and  Giffard  were  not  called  on  to 
support  the  rule. 

(a)  9  Jur,  345 ;  see  also  8  Jur.  1136.  {h)  See  post,  p.  575,  note. 
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CocKBFKN  C.  J.    As  it  is  not  shewn  that  the 
cutor  is  in  a  worse  position  than  he  was  before  he 
removed^  this  peremptory  writ  mnst  be  qnashed.     IL< 
calling  npon  the  defendants  to  do  over  again  what 
have  already  done. 

WiGHTMAN  J.  The  defendants,  with  the  consent  ^  ^^ 
the  prosecutor,  have  done  voluntarily  that  which  th^^^-^^J 
ought  to  do  if  this  peremptory  writ  issued,  and  thei^^- 
fore  it  is  unnecessary. 


Blackburn  J.  It  is  not  shewn  that  any  thing 
mains  to  be  done  by  the  defendants  which  they 
enjoined  to  do  by  peremptory  mandamus ;  therefore 
issuing  of  it  is  a  mere  waste  of  time  and  expense. 


le- 
aie 
the 


Mellor  J.  concurred. 


Rule  absda 


Jute. 


[1864.]  In  Hilary  Term,  1864,  Gibbons  obtained  a  rule  calLC^ffing 

upon  the  defendants  to  shew  cause  why  a  perempt.=*"^toiy 
mandamus  should  not  issue  and  a  return  thereto  ^ — >  be 
made  within  four  days,  on  the  ground  that  the  prosecu^  "nitor 
had  never  been  restored  to  the  office  of  Assistant  of       '  the 
Company,  inasmuch  as  his  back  fees  and  other  em-  -^oh- 
ments  had  not  been  paid  to  him,  or,  having  been  Tes^xm^red, 
had  been  since  suspended  or  removed. 


[Saturday,  Rochfort  Clarke  and  Giffard  shewed  cause. 

January 
30th.] 

GibbonSy  in  support  of  the  rule. 

CocKBURN  C.  J.    If  the  prosecutor  has  been  deprire*! 
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if  any  fees  to  which  he  is  entitled^  or  has  since  the  judg-  [1864.] 

aent  in  his  favour  and  his  restoration  been  improperly  The  Queen 

uspended  or  removed,  his  remedy  is  by  action  or  a  fresh  saddlebs' 

Oandamus.  Company. 

B1.ACKBUBN  and  Mellob  J  J.  concurred. 

Rule  discharged,  with  costs. 

[1862.] 

The  Queen  against  Fishxb  and  othen.  [Pridav 


Tb«  charter  of  the  Saddlers*  Company  provides  that,  in  case  of  yacancy  in  the 
' thl  for  the  Wardens  and  Asalst 


Mav  9th.] 


»  of  Assistants,  h  shall  be  lawftil  for  the  Wardens  and  Asalstaiits,  at  their  pleasure,  ^^  umrra^tin 

led  on«  other  of  the  commonalty;  and  that  the  Wardens  and  AsslstanU  in  all  chaJt^        ' 

lines  appertaininir  to  the  good  rale  and  Rovemment  of  the  Company,  should  be  jj^^' 

ilii^cA  and  obedient  to  the  Lord  Ifavor  and  Court  of  AXAt-rmcn  at  thA  nltv  of  t^nmJim..  Zr^T' 


il^fect  md  obedient  to  the  Lord  Mayor  and  Court  of  Aldermen  of  the  city  of  Londtm.  sHelaw 
a  applicant  for  a  quo  wanrauto  relied,  among  other  things,  upon  an  alleged  usage  cutLofi 
Ad  practice  of  the  Company  to  elect  by  seniority.    The  Court  revised  to  make  the  rule    canknani 


Ad  practice  of  the  Company  to  elect  by  seniority.    The  Court  revised  to  make  the  rule    cainniuui^ 
tiaolate,  as  the  cTidenoe  would  not  warrant  a  Jury  in  finding  the  existence  of  a  bye-law    cmriof' 


London 


ft  tliaft  elTect. 
S.   SemUe,  that  such  a  bye-law  would  be  yoid  as  being  inconsistent  with  the 


Court  of 
Aldermen, 


9.  HekU  that  the  Mayor  and  Court  of  Aldermen  could  not  controul  this  Court  in  tho 
Kcrdae  of  Its  Jurlsdictioii  orer  the  ooxporate  rights  of  the  Company. 

ll*  HUary  Teim,  1862,  HudcUestan  obtained  a  rule  calling  upon  Joseph 
:dward  Fisier,  Henry  HeyUn,  Edward  Griffiths  and  Charles  Wills  to 
bew  cause  why  an  information  in  the  natore  of  a  quo  warranto  should 
kOt  be  exhibited  against  them,  to  shew  by  what  authority  they  claimed 
o  exercise  the  office  of  Assistants  of  the  Saddlers*  Ck>mpany. 

The  rule  was  obtained  on  the  application  of  John  Barlow  Burton,  upon 
AdJkTitB  which  stated  that  the  applicant  was  the  senior  liveiyman,  that 
»y  tlie  antient  usage  and  practice  of  the  Company,  and  according  to 
,  decision  of  the  Court  of  Aldermen  in  1705,  within  twenty  years  after 
he  charter  granted  to  the  Company  by  Charles  II.,  the  election  of  new 
nembers  to  the  Court  of  Assistants  was  made  by  that  Court  from  the 
XTearj  according  to  seniority,  if  in  a  state  of  solvency  and  of  good 
diaracter  and  repute. 

The  affidavit  in  answer  stated  that  there  was  no  entry  of  the  Assistants 
srer  liaving  been  elected  according  to  seniority,  except  in  four  instances, 
linee  the  year  1719,  and  that  there  did  not  exist,  and  never  had  existed, 
any  cnstom,  resolution,  or  bye-law  of  the  corporation,  whereby  any 
•lection  of  Wardens  or  Assistants  by  seniority  was  required. 

Boe^fort  Clarke  shewed  cause,  and  referred  to  several  instances  of 
elections  as  recorded  in  the  minute  books  of  the  Company,  which  the 
lelator  had  obtained  an  order  to  inspect  {In  re  Burton  and  the  Saddlers* 
Company,  31  L,  J.  Q.  B.  62),  shewing  that  there  was  no  uniform  usage 
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[1862.1        ^'  practice  as  to  the  election  of  Assistants  bj  senioritj,  and  eontcDded    _^^ 

that  there  were  no  facts  from  which  a  bje-law  to  thai  effiset  eoold  be  ^^^^ 

llie  v2<7EEN      presumed  exer  to  hare  existed;  and  that  if  such  a  bje-law  had  heen^e^^^ 

FisoEB.  made  it  would  be  bad,  as  being  contrary  to  the  danse  in  the  dbarter,.^^^,,^ 
which  proTides  that  as  to  the  election  of  Assistants  in  the  case  ofdesth^-^^^^ 
retirement,  or  removal  from  office,  **  it  maj  and  shall  be  lawful  to  thi^  ^  ^ 
Wardens  or  Keepers,  and  the  rest  of  the  Assistants  then  living,  or  tlt,^  ^^^ 
greater  part  of  them  then  present,  whereof  one  of  the  Wardens  ^ 
Keepers  of  the  art  or  mystery  aforesaid  for  the  time  being  shall  be  o « 
at  their  pleasure  [ad  libitum  suum]  from  time  to  time  and  at  all  t 
hereafter  to  elect  and  nominate  one  other  or  more  of  the  commonalt] 
the  art  or  mystery  aforesaid  for  the  time  beings  in  the  place  or  ; 
of  him  or  them  so  dead  or  remored  as  aforesaid.*'  He  also  urged 
the  Court  of  Aldermen  had  no  power  to  compel  the  Court  of  i 
to  fill  up  vacancies  otherwise  than  as  the  charter  directed.  He  ^ 
stopped. 


Huddluton  and  Gibbons  supported  the  rule;  and,  in  additicm  t(K 
grounds  stated  when  it  was  moved,  relied  on  the  proclamation  issue  ^^-     ^7 
James  II.  a  few  days  before  his  departure  from  England  (a  copy  of  w^X»-  ^  ^* 
was  entered  in  the  books  of  the  Company),  by  which  His  Miyesty" 
clared  his  royal  will  and  pleasure  that  the  Court  of  Assistants  s1l^3 
cause  so  many  of  the  persons  who,  at  the  respective  times  of  the 
renders  of  the  charters,  were  of  the  Assistants  of  the  respective  Comp 
as  would  complete  and  fill  up  the  numbers  reserved  and  appointe*^^ 
those  charters,  to  be  again  restored  and  forthwith  admitted,  i 
to  their  seniorities,  in  their  respective  Companies,  except  such  as  -^^^^^ 
specially  named.     \Cr€mpUm  J.    The  proclamation  does  not  touch.     '^^ 
election  of  the  Assistants.    Many  corporations  having  surrendered  C^^^ 
franchises  to  the  Crown  through  the  influence  of  Lord  Chief  Ju^p*^^ 
Jeffreys,  the  object  of  that  proclamation  was  to  restore  the  old  corpor^^*^'^^ 
in  the  order  of  their  seniority  as  they  were  in  the  corporation  bcfi*^*-^ 
[They  cited  Newling  v.  Francis  (3  T.  JR.  189. 196. 198),  per  Lord  Ke^^ 
and  Ashurst  J.,  and  Eex  v.  Amery,  (2  T,  R.  615.)]    [Blackburn  J.      "^ 
proclamation  set  out  in  Newling  v.  Francis  was  for  restoring  to  mxmi^J 
corporations  their  antient  charters,  which  had  been  surrendered  ux>^ 
the  force  of  quo  warranto.]    The  Court  of  Aldermen  is  a  Court  of  app* 
from  the  Courts  of  the  city  Companies ;  and  in  1705,  upon  the  comply 
of  certain  members  of  the  Company  against  the  Master,  Wardens   * 
Assistants  for  admitting  their  juniors  to  be  Assistants,  contrary  to  ' 
ancient  usage  and  practice  of  the  Company,  the  Court  of  Aldenr 
resolved  to  recommend  to  the  Master,  Wardens  and  Assistants  that  ti 
do  elect  and  admit  the  persons  complaining  to  be  Assistants,  and  to  b/ 
their  places  according  to  their  seniorities  as  they  stood  on  the  liv 
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^■'oll-      This  decision  is  binding  upon  the  Court  of  Assistants  by  virtue 

^^f  the  following  clause  in  the  charter:  ''And  further  we  will  and  com- 

-^MiBnd  for  us,  our  heirs  and  successors,  the  Wardens  or  Keepers,  Assistants 

^^T  Commonalty  of  the  mystery  or  art  aforesaid,  that  they  and  their  suc- 

4^*88op8,  Aromjtime  to  time  and  at  all  times  hereafter,  in  all  things 

^^Xpertaining  to  the  good  rule  and  government  of  the  city  of  London  and 

-^^^e  Company  aforesaid,  may  and  shall  be  subject  and  obedient  to  the 

;^>ord  Mayor  and  Court  of  Aldermen  of  the  city  of  London  for  the  time 

-t^^ing;"  Haddock  %  Cqm  {T.  Raym,  435),  2?«p  v.  The  Vice  Chancellor  jr. 

^^/*  Cambridge  (3  Burr.  1647. 1(556.  1657.,  per  Lord  Mansfield.)    [Cromp- 

^^r^  J.    That  clause  in  the  charter  would  not  transfer  to  the  Court  of 

y^^dermen  the  prerogative  jurisdiction  and  control  which  this  Court  has 

£>-^«r  corporations  by  quo  warranto.    The  Court  of  Aldermen  might  settle 

^oestions  of  precedence  and  things  of  that  kind,  bjit  not  the  rights  of 

corporate  bodies.]    The  Court  will  make  the  rule  absolute  if  a  fair  doubt 

m    ra.L8ed  as  to  the  existence  of  a  lost  bye-law ;  Rex  v.  Mein  (3  T.  R, 

^OO,  598-9,  per  Lord  JTfnyom) 

OocacBTjBK  C.  J.    If  we  made  this  rule  absolute  there  would  be  a 

'®^^*"^'»*  that  the  parties  whose  title  is  sought  to  be  impugned  had  been 

electod  conformably  to  the  charter.    And  if  the  relator  set  up  a  bye-law 

qualiijriQg  ^g  general  terms  of  the  charter,  and  making  seniority  the 

^'laiification  for  election,  the  answer  would  be  that  there  was  no  such 

^^^^^^'.     The  question  then  is,  whether  there  is  primtl  facie  evidence  of 

®  ^*i«t€nce  of  such  a  bye-law,  such  as  ought  to  be  submitted  to  a  juiy. 

_®    ^fl^davit  on   the  part  of  the   Company  positively  negatives  the 

^*»c©  of  any  such  bye-law.    And  from  the  entries  in  its  books  it 

^PP^^jTs    that  the  practice  has  been  by  no  means  uniform :  on  the  con- 

^^^»    tHere  are  several  instances  of  election  by  polling,  by  scoring,  and 

^tixi^^g  by  ballot.  As  to  what  took  place  before  the  Court  of  Aldermen 

/^^*>,  that  Court-,  being  appealed  to^  in  a  matter  over  which  they  had 

'^^'^^•diction,  acted  as  mediators,  and  recommended  the  Court  of 

**t^^its  to  adopt  the  rule  of  electing  the  senior  liveryman.     That 

^^t-ms  to  have  been  acted  upon  until  the  effect  of  the  decision  sup- 

r^^  to  be  binding  had  worn  off.     There  is  no  evidence  to  be  left  to  a 

.  ^  ^tH^n  which  they  would  be  warranted  in  coming  to  the  conclusion 

^^re  ever  had  been  such  a  bye-law  as  that  supposed,  and,  if  a  jury 

^o  that  conclusion,  their  verdict  would  be  unsatisfactory,  and  ought 
Hot  to   '■^  ¥  o 

Oe  allowed  to  stand. 


[1862.] 
The  Queen 

V. 
FlSUSR. 


^O^^PYQ^  j^    When  upon  the  application  made  to  me  in  the  Bail 
Y  ^^    iJn  re  Burton  and  (he  Suddlers'  Compant/,  31  L.  J.  Q.  B.  62), 


of 


leave  to  search  the  minute  books  of  the  Company  touching  the 

'^  of  former  elections,  in  order  to  see  whether  there  was  any  trace 

^  ^^e-law  like  that  set  up,  I  entertained  great  doubt  how  far  such  a 


578 


[EASTER  TERM.] 


[1862.] 

The  QuKBN 

▼, 

Fisher. 


bye-law  would  be  good  against  the  charter,  If  there  were  eridence 
proper  to  be  submitted  to  a  juiy  of  the  existence  of  smch  a  bye-law, 
we  ought  to  make  this  rule  absolute,  in  order  that  the  yalidity  of  it 
might  be  tried.  But,  upon  the  eTidence  before  us,  I  think  the  i^lieant 
could  not  ultimately  succeed  in  establishing  the  existence  of  such  a  bye- 
law,  and  therefore  it  must  be  discharged. 


BuLCKBURN  and  Mbllob  JJ.  concurred. 


Rule  dischaiged,  with  costs.    ^ 


1863. 
Tuesday, 

County  Court. 

Jurisdiction, 

Rtplsvin. 

Title  in  ques' 

turn. 

19  #  20  Vict. 

c.  108.  «.  67. 


In  the  matter  of  a  Plaint  between  Fobdham^  ■  ^  j 
the  younger  against  Akers. 

The  County  Court  has  jurisdiction  to  try  an  action  of  replevin  thoos-  j 
title  is  in  question,  sul^'ect  to  the  power  of  removal  by  the  deiendant  ur 
Stat  19  &  20  Vict,  c,  108.  s.  67. 


TN  this  Term  {Nov.  5th)  PhiJbrich  obtamed  a 

calling  on    Williom   Gurdon,  'Esq.,   Judge  of  t. 
County  Court  of  Essex^  holden  at  Waltham  Abbey^  up^ 
notice  of  the  rule  to  be  given  to  the  registrar  of  t? 
Court  and  the  defendant^  to  shew  cause  why  the  JvA^M 
should  not  hear  and  determine  a  plaint  or  action 
replevin  in  that  Court  between  the  plaintifip  and  tt^^ 
defendant 

The  plaint  was  issued  in  the  County  Court  of  Es^^' 
to  try  the   right    of  the   defendant   to   distrain 
impound  cattle  of  the  plaintiff^  which  the  defendi 
had  distrained  damage  feasant 

It  appeared  that  the  defendant's  land  adjoined  cert^^^^^  ^ 
Lammas  land  over  which  the  plaintiff  claimed  a  rig^*^ 
of  common  of  pasture ;  and  that  the  cattle  of  the  plai^^* 
tiff^  placed  by  him  upon  that  land  in  the  exercise  of  b  ^^ 
alleged  right  of  common,  had  strayed  on  the  defend* 
ant's  land  through  a  gap  in  the  fence. 


of 
he 
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The  defendant  dispated  the  plaintiff's  right  to  put  his        1863. 
ittle  upon  the  Lammas  land ;  and  the  Judge  thereupon  ^e 

squired  the  parties  to  sign  a  consent  in  writing,  under      ^^^^^^^ 
at.  19  &  20  Vict  c.  108.  8.  25.,  to  his  having  power 
»  decide  the  claim,  which  not  being  done,  he  held  that 
B  Iiad  no  jurisdiction  to  try  the  case,  inasmuch  as  the 
tie  to  an  incorporeal  hereditament  was  in  question. 

JBulwer  shewed  cause.— The  County  Court  has  not 
lore  extensive  jurisdiction  in  replevin  than  in  other 
stions,  nor  than  the  sheriff's  Court  had.     Before  stat 

&  10  Vict.  c.  95.  either^  party  might  have  removed 
le  action  of  replevin  from  the  sheriff's  Court  to  a 
iiperior  Court,  and  if,  in  the  course  of  proceeding  before 
le  sheriff,  any  right  of  freehold  came  in  question,  the 
lieriff  could  proceed  no  farther;  3  BL  Com.  149.  By 
tat  9  &  10  Vict  c.  95.  s.  119.,  which  enacts  that  all 
etions  of  replevin  which  shall  be  brought  in  the  County 
7ourt  "  shall  be  brought  without  writ  in  a  Court  held 
iiider  this  Act,"  it  was  not  intended  to  do  more  than 
;ive  to  the  Coimty  Court  Judge  the  jurisdiction  pre- 
iously  exercised  by  the  sheriff.  By  sect.  121,  either 
larty  making  a  declaration  that  the  title  to  any  corporeal 
(T  incorporeal  hereditament  is  in  question,  and  becoming 
K>und  to  prosecute  the  suit  with  effect,  may  remove  the 
ction.  In  Reff.  v.  Raines  (a)  it  was  held  that  notwith- 
tanding  sect.  58,  which  provided  that  the  County  Court 
hould  not  have  cognizance  of  any  action  in  which  title 
ihould  be  in  question,  it  might  still  be  tried  there,  if 
K>t  removed  under  sect.  121.  But  stat.  19  &  20  Vict. 
:.  108.  s.  2.  repeals  the  enactments  specified  in  Schedule 
^.,  annexed  to  it,  among  which  is   sect.  121  of  stat. 

{a)  \E,^  B.  855. 
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1863.        9  &  10  Vict  c.  95.;  and  sect  8  enacts  that  both  that 

R^  Act  and  the  other  County  Court  Acta  "  shall  be  read 

ORDHAM      ^^^  construed  as  one  Act,  as  if  the  seyeral  provisions 

Akir».       j^  ^j^g  g^j  recited  Acts  contained,  not  inconsistent  with 

the  provisions  of  this  Act,  were  repealed  and  re-enacted      ^^^j 

in  this  Act.''     Sect  23  gives  the  County  Court  juris- 

diction  to  try  any  action  if  both  parties  agree.     But,  if^^  y^ 
title  comes  in  question,  sect.  68  of  stat.  9  &  10  ^^-*^w««^ 
c.  95.  remains  in  force,  or  rather  is  re-enacted  by  statc^^.,^^^ 
19  &  20  Vict.  c.  108.  s.  3. :  and  this  must  apply  to  th.^:^^ 
action  of  replevin,  since  sect.  65  of  the  later  statntsV-  te 
gives  the  superior  Courts  concurrent  jurisdiction  wit 
the  County   Court   in   actions  of  replevin  upon 
replevisor  giving  security,  among  other  things,  to  pr 
that  he  had  good  ground  for  believing  that  tide 
in  question.     [He  also  referred  to  sects.  66,  67-] 

Philbrick,  contriL — Seff,  v.  Raines  (a)  decided  that 
replevin,  though  title  was  in  question,  the  action  coa 
not  be  removed  from  the  County  Court  except  under 
121  of  stat.  9  &  10  Vict  c.  95. ;  and  that  constructii 
was  recognised  by  Erie  J.  in  Tummons  v.  Ogle  (ft) 
same  doctrine  applies  to  replevin  under  stat  19  & 
Vict,  c.  108.  Inasmuch  as,  by  stat.  19  &  20  Vict  c.  1 
8.  65.,  the  action  of  replevin  may  be  commenced  in 
superior  Court,  it  was  necessary  to  repeal  sect.  121 
stat.  9  &  10  Vict.  c.  95.,  and  the  new  enactments 
stat  19  &  20  Vict.  c.  108.  merely  alter  the  condition 
the  bond ;  and  by  sect.  65,  if  the  replevisor  commem 
proceedings  in  the  superior  Court,  he  must  give  securi 
among  other  things,  to  prove  that  he  had  good  groi 

(a)  lE.fB.  855.  (*)  6  £1  #  B.  571.  582. 


XXVn.  VICTORIA.  581 

r  believiog  that  title  was  in  question.    And  by  sect.  1868. 
',  if  the  action  being  brought  in  the  County  Court  is  ^ 

moved  by  the  defendant  he  must  give  security  to  the  ^^^^^^ 

me  effect     If  he  does  not  remove  it  under  that  section  Akbrb. 
e  County  Court  Judge  has  jurisdiction  to  try  it 

CocKBUBN  C.  J.  Sect.  58  of  stat  9  &  10  Vict.  c.  95. 
plies  to  personal  actions  in  general:  sects.  119,  120, 
'1  apply  to  replevin^  of  which  sect.  121  is  repealed  by 
it.  19  &  20  Vict,  c,  108.  8.  2.,  and  sect.  67  substituted 
r  it.  The  later  Act  contains  sections  from  the  63rd  to 
e  68th,  relating  exclusively  to  replevin.  If  the  plain- 
r  brings  his  action  in  the  County  Court  and  it  is  not 
moved  by  the  defendant  under  sect  67,  this  statute 
irmits  the  trial  of  it  by  the  County  Court 

WiGHTMAN  J.  The  County  Court  has  jurisdiction  to 
f  an  action  of  replevin,  subject  to  the  right  of  the 
jfendant  to  remove  it  under  sect.  67  of  stat  19  &  20 
let.  c.  108. 

Mellor  J.  And  sect.  68  gives  an  appeal  from  the 
^cision  of  the  County  Court,  when  the  amount  of  rent 
r  damage  exceeds  20/.,  unless  the  parties  agree  under 
x^.  69  that  the  decision  of  the  Judge  shall  be  final. 

Rule  absolute. 


^'Neill  and  Galbraith,  appellants,  Kruger,    Saturdat/, 

*■  *•  JSovember  7th. 

respondent. 
[Reported,  ante,  p.  889.] 
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Tuesday, 
November24th. 

Mandamus. 

Medical 

practitioner. 

itegister. 

General 

Council, 

21  #  22  Vi4:t. 

c.  90.  8,  29. 


Ex  parte  La  Meet. 

Bj  Stat.  21  &  22  Vict,  c,  90.  s,  29.,  if  a  medical  practitioner  AMiTiMZmll, 
after  due  inquiry,  be  judged  by  the  General  Council  of  Medical  Edncifca^,^^. 
tion  and  Registration  of  the  United  Kingdjom  to  haye  been  '*  guilty  c^  of 
infamous  conduct  in  any  professional  respect^"  the^  may,  if  they  se 
fit)  erase  his  name  from  the  register.  Where  a  medical  officer  has  br- 
80  adyudged  guilty  by  the  General  Council,  and  his  name  erased  from  t 
register,  a  mandamus  will  not  lie  to  restore  it. 

JifONTAGU  CHAMBERS {fV.  T.  Barnard  wil^fa 
him)  moved  for  a  rule  calling  on  the  Gener— -s^^ 
Council  of  Medical  Education  and  R^istration  of  t^K=B-^ 
United  Kingdom  to  shew  cause  why  a  mandamus  shoa  ^-^ 
not  issue  commanding  them  to  restore  the  name  of  tB=^*^ 
applicant  to  the  Medical  Register. 

The  affidavits  stated  that  the  applicant  was  a  doB^^^^X 
qualified  medical  practitioner,  and  that  shortly  after  C^fc==^® 
passing  of  The  Medical  Act,  21  &  22  VicL  c.  90.,  L  ^  ^^ 
name  yfas  placed  on  the  Medical  Register  as  Licentii^ia  ^ 
of  Apothecaries'  Hall  On  the  22nd  April,  1863,  he  m^  "^ 
ceived  from  the  Registrar  of  the  General  Council  ^^ 

Medical  Education  and  Registration  of  the  United  Ki^'^^SS' 
dom,  constituted  by  that  Act,  a  letter  communicatin^^^*  • 
statement  submitted  for  their  consideration,  purportS— ^'^ff 
to  shew  that  he  had  been  guilty  of  infamous  conducts       ^^^ 
a  professional  respect :  First,  in  publishing  or  causing^      ^^ 
be  published  an  indecent  and  unprofessional  treatise,  ^^**' 
titled  "  Self-preservation,  a  popular  treatise  on  the  c«:i-^^ 
of  nervous  and  physical  debility,''  &c. ;  Second,  in  hwitMg 
falsely  pretended,  both  on  the  title  page  of  the  treati^^ 
and  by  advertisements  in  the  public  newspapers,  tb-^^ 
his  son,  a  licentiate  of  the  Royal  College  of  Physicfai^^' 
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of  Edinburgh,  was  a  joint  author  and  publisher  of  that        1863. 
Inreatise :  informing  him  that  on  a  day  and  hour  named      ^aTpMte"^ 
t;he  General  Council  would  meet  at  the  Royal  College      ^^  M«bt. 
of  Physicians^  in  Pall  Mall  East,  London,  and  would 
^hen  and  there  institute  an  investigation  into  the  truth 
c^f  the  allegations  with  a  view  to  determine  whether  his 
3Qame  ought  to  be  erased  from  the  Medical  Register ;  and 
mnviting  him  to  be  present  at  the  investigation. 

On  the  receipt  of  the  letter  Mr.  La  Mert  applied  to 

^he  Council  for  a  copy  of  the  evidence  on  which  they 

^^prere  proceeding  against  him^  and  he  was  furnished  with 

St.     He  then  applied  to  the  Council  to  be  heard  before 

'tiiem  by  counsel  on  his  behalf,  to  which  he  received  an 

mnswer  that  the  Council  must  adhere  to  the  rule  on 

*which  they  had  hitherto  acted  of  not  hearing  counsel ; 

that  he  could  be  heard  by  himself  or  his  solicitor ;  and 

that  no  counsel  would  attend  on  behalf  of  the  Medical 

Council     He  thereupon  wrote  an  answer  to  the  charge, 

which  was  laid  before  the  Council  on  the  day  of  hearing. 

On  the  27th  he  received  a  letter  from  the  Registrar, 

transmitting  the  copy  of  a   resolution  passed  by  the 

Council  to  the  eflTect  that  it  had  been  proved  to  their 

satisfaction  that  he  had  been  guilty  of  infamous  conduct 

in  a  professional  respect  on  both  charges,  and  that  his 

name  be  erased  from  the  Medical  Register,  and   the 

Registrar  directed  to  erase  the  same  accordingly. 

By  Stat.  21  &  22  Vict.  c.  90.  s.  29.,  "  if  any  registered 
medical  practitioner  shall  be  convicted  in  England  or 
Ireland  of  any  felony  or  misdemeanor,  or  in  Scotland  of 
any  crime  or  offence,  or  shall  after  due  inquiry  be  judged 
by  the  General  Council  to  have  been  guilty  of  infamous 
conduct  in  any  professional  respect,  the  Greneral  Council 
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1863.        TDSLj,  if  they  see  fit,  direct  the  Registrar  to  erase  the    .^^ 


par 
Mei 


La  Meet. 


name  of  such  medical  practitioner  from  the  register.'' 

Montagu   Chambers,  in  support  of  the  application 
contended  that  the  affidavits  shewed  that  the  appIicaQ^ 
had  not  been  guilty  of  infamous  conduct  in  any  profo 
sional  respect,  and  that  there  had  been  no  due  inquii 
into  the  truth  of  the  allegations  against  him     [Black 
burn  J.     The  Council  did  not  refuse  to  hear  what  tl 
applicant  had  to  say :  they  only  refused  to  hear  conns 
Cockbum  C.  J.     What  authority  have  we  to  review  t" 
decision  of  the   Medical  Council?]      Mandamus  In 
where  the  subject  has  no  other  remedy  to  be  restored 
a  right  to  which  he  is  entitled  und^r  an  Act  of  Paring     '" 
ment     [Blackburn   J.     If  it  were  impossible  that  ^^  ^ 
medical  book  could  be  indecent,  I  should  be  in  favour^-^ 
of  granting  the  rule.     But  inasmuch  as  it  is  possible 


to  publish  a  book  purporting  to  be  a  medical  book,       ^^  -^ 
which  may  be  of  an  indecent  and  improper  character,  I  ^. 

think  we  have  no  more  power  to  inquire  into  the  judg-  ^i 

ment  of  the  Medical  Council  than  into  a  conviction  for 
felony  or  misdemeanor  under  the  first  part  of  tlie 
section.] 


^'' 


CocKBURN  C.  J.  We  are  all  agreed  that  sect.  29  of 
Stat.  21  &  22  FicL  c.  90.  makes  the  Medical  Council  the 
sole  judges  whether  a  medical  practitioner  on  the  register 
.has  been  '^  guilty  of  infamous  conduct  in  any  professional 
respect.^'  They  have  decided  that  the  applicant  has 
been  guilty  of  such  conduct  in  respect  of  the  publication 
of  this  book,  which  may  or  may  not  justify  the  judgment 
passed  upon  it  by  them,  but  the  Legblatnre,  considering 
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lem  the  best  judges  in  such  a  matter^  have  left  the        1863. 
latter  in  their  arbitrament,  and  therefore  we  cannot      ^  ^j^ 
iterfere.  ^^  ^■"• 

WiGHTMAN,  Blackburn  and  Mellob  JJ.  concurred. 

Rule  refused  (a). 

(a)  See  Beg.  t.  The  General  Council  of  Medical  Education  and  Begis- 
atiaH,30L.J.  Q.B,20l;  7Jur,N,S.7^, 


Hudson,  Appellant,  MacRae,  Respondent.      Saturday, 

In  answer  to  an  information  before  two  justices  under  stat  24  &  25  24  ^  25  Vict, 

let.   e.  96.  s.  24.,  for  unlawfully  and  wilfiilly  attempting  to  take  c.  9^^.  s.  24. 

ih  in  water  where  another  person  had  a  priyate  right  of  fishery,  by  Angling. 

if^g  at  an  hour  not  between  the  beginning  of  the  last  hour  liefore  Jurisdiction 

inrise  and  the  expiration  of  the  first  hour  after  sunset,  the  accused  o/jmticee. 

urtified  under  a  supposed  right  on  the  part  of  the  public  to  fish  in  that  Claim  of  right, 

ater.  ,         .  ,  N  n-navigable 

1.  Concessum:  that  such  a  right  of  fishing  by  the  public  in  a  non-  rit^er. 
ivigable  river  could  not  exist  in  law.  Bona  fides, 

2.  Held,  that  the  accused  justifying  himself  under  the  bon&  fide,  jl/^j^  rea, 
loug^  mistaken  notion,  of  such  a  ri^ht,  did  not  make  such  a  claim  of 

^t  as  ousted  the  jurisdiction  of  the  justices. 

3.  Held,  that  it  was  no  defence  that  the  accused,  having  acted  without 
iminal  intent^  there  was  no  mens  rea. 

'^  ASE  stated  under  20  &  21  Vict  c.  43. 

An  information  was  laid  by  the  respondent  against 
le  appellant,  before  two  justices  of  the  peace  for  the 
)unty  of  Surrey,  sitting  at  Croydon,  in  that  county, 
hich  alleged  that  he,  at  the  parish  of  Carshalton,  in  the 
)unty  of  Surrey,  on  the  2nd  July,  1863,  by  angling  at 
certain  hour  not  between  the  beginning  of  the  last 
our  before  sunrise  and  the  expiration  of  the  first  hour 
!ter  sunset,  unlawfully  and  wilfully  attempted  to  take 
sh  in  certain  water  in  which  Samuel  Gumey,  Esq.,  then 
ttd  there  had  a  private  right  of  fishery ;  contrary  to 
At.  24  &  25  Vici.  c.  96.  s.  24. 
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1863.  ^^  ^^^^  information  the  appellant  was  conyicted,  and.^^j^ 

H^ypg^jg       ordered  to  pay  a  fine  of  Is.  and  costs^  and  in  defaull#-^^j^ 
MaoRab       ^  ^  imprisoned  for  twenty-four  hours^  subject  to  thoiit^caie 
following  case. 

'^  All  the  facts  and  charges  set  forth  in  the  informatio;^::;^^ 
are  admitted  and  are  to  be  taken  as  proved^  reserviiErrr^^ 
only  the  question  whether  the  act  of  the  appellac::_j,^ 
therein  complained  of  was  or  was  not  iU^al  and  en*  .ji- 
trary  to  the  statute  therein  referred  to. 

"  At  that  part  of  the  river  Wandle,  where  it  8epara*&:ea 
the  parishes  of  Mitcham  and  Carshalton,  in  the  coui=B.ty 
of  Surrey,  there  is  on  the  Mitcham  side  of  the  streaniB.    m 
dwelling-house  and  garden  which  are  occupied  by  0x3.  e 
William  MacRae  under  a  lease  irom  Samuel  Gumey,  Es^B-'' 
M.P.      The  land  on  the  other  side  of  the  river  is  in  tJ^*® 
parish  of  Carshalton,  and   immediately   adjoining  tb^^^ 
river  and  running  along  its  bank  there  is  a  public  foot==^^ 
path. 

''On  the  occasion  in  question    the  appellant  was 
fishing  from  this  footpath. 

*'  The  WandU  is  a  non -navigable  river.  ^^ 

''  Many  persons^  some  residing  at  Mitcham,  some  at  ^^ 

Carshalton,  and  others  at  a  distance  from  those  places,         ^  ^ 
have  for  many  years,  some  for  sixty  years  and  upwards 
and  othe:i[s  for  less  periods,  fished  at  their  pleasure  and 
without  interruption  in  the  said  river  by  angling  from 
the  footpath  above  mentioned,   and  it  was  stated  in  ^^ 

evidence  that   'the  public  had  fished  there  for  sixty  ^^^ 

years  and  upwards.' 

"The  defence  of  the  appellant  was  that  under  the        ^^ 
above  circumstances  he  had  a  right,  as  one  of  the  public,        "^ 
to  fish  in  that  part  of  the  river  above  described  from  the        ^ 
said  footpath ;  and  that,  he  making  a  claim  bonS  fide  to        ^ 
that  right,  our  jurisdiction  was  ousted. 
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''  We  were  of  opinion  that  the  appellant  had  acted        1868. 
nd  made  his  said  claim  under  the  bonfi  fide  but  mis-       Hudsoh 
aken  supposition  that  he  had  such  a  right.     But  we      MaoIUi. 
rere  of  opinion  that  such  a  right  could  not^  under  the 
bove  circumstances,  be  acquired  in  a  non-navigable 
iver.     And    that    it  was  not  sufficient  to  oust  our 
arisdiction  that  thp  appellant  mistakenly  supposed  that 
le  possessed  it  and  boni  fide  claimed  it. 

''  The  questions  of  law  arising  on  the  above  case  for 
he  opinion  of  Her  Majesty's  Court  of  Queen's  Bench  are, 
^inty  Whether  the  claim  by  the  appellant  as  one  of  the 
lublic  and  under  the  above  circumstances  to  fish  at  the 
dace  in  question  was  such  an  assertion  of  right  as  ousted 
mr  jurisdiction.  Secondly.  And  if  not.  Whether  our 
ledsion  against  the  validity  of  the  claim  was  right  in 
aw/' 

Stat.  24  &  25  VicL  c.  96.  s.  24.  is  as  follows  :— 

"Whosoever  shall  unlawfully  and  wilfully  take  or 
lestroy  any  fish  in  any  water  which  shall  run  through 
NT  be  in  any  land  adjoining  or  belonging  to'the  dwelling- 
louse  of  any  person  being  the  owner  of  such  water,  or 
laving  a  right  of  fishery  therein,  shall  be  guilty  of  a 
misdemeanour;  and  whosoever  shall  unlawfully  and 
irilfully  take  or  destroy,  or  attempt  to  take  or  destroy, 
my  fish  in  any  water  not  being  such  as  hereinbefore 
nentioned,  but  which  shall  be  private  property,  or  in 
irhich  there  shall  be  any  private  right  of  fishery,  shall, 
m  conviction  thereof  before  a  justice  of  the  peace,  forfeit 
lod  pay,  over  and  above  the  value  of  the  fish  taken  or 
le8troyed(if  any),  such  sum  of  money,  not  exceeding  5i, 
IS  to  the  justice  shall  seem  meet :  Provided,  that  nothing 
iiereinbefore    contained   shall    extend    to    any  person 


58. 


«r*  ^'t ;«  ^''^^TcW^  tot"''-- 
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action  at  law  for  such  trespass ;  &c.*'  On  an  information  1863. 
under  this  enactment^  the  defendant  claimed  a  right  to  u^^^^ 
shoot  over  the  place  in  question,  on  the  ground  that  he  k^Jbax, 
and  everybody  that  chose  had  always  shot  there  until 
some  late  instances  of  interruption  by  the  gamekeepers, 
and  declared  his  readiness  to  try  the  right  with  the 
landlord  of  the  occupier  of  the  land.  Wightman  J., 
sitting  in  the  Bail  Court,  decided  that  this  was  not 
mch  a  bonft  fide  claim  of  right  as  ousted  the  juris- 
diction of  the  justices ;  holding  that  a  mere  belief  in 
iQch  a  right  is  not  sufficient,  but  that  at  all  events 
hat  was  a  point  for  the  justices  in  the  first  instance 
D  determine,  and  unless  they  should  clearly  appear 
o  be  in  the  wrong  the  Court  would  not  interfere  with 
heir  discretion.  A  similar  decision  was  come  to  in 
Jamwell  v.  Sanders  (a),  which  is  supported  by  Calcraft 
\  Gibbt  (ft),  there  referred  to,  decided  on  a  former  Qame 
Vet. 

JPhilbrich,  for  the  appellant. — Although  it  must  be 
x>nceded  that  the  right  set  up  could  not  exist  in  law, 
(till  the  appellant,  having  acted  as  he  did  under  a 
x>ni  fide  claim  of  supposed  right,  cannot  be  said  to 
lave  acted  ''unlawfully  and  wilfully"  within  the  mean- 
ng  of  the  statute ;  Reff.  v.  Cridland  (c),  Reg.  v.  Stimp* 
tan  (d).  But  there  is  another  objection  to  this  convic- 
jon.  The  act  charged  is  a  criminal  one,  and  it  is  a 
well  established  principle  of  law  that  there  can  be  no 
crime  where  there  is  no  ''  mens  rea,"  or  criminal  intent ; 
and  that  cannot  exist  where  a  man  acts  under  a  bon£ 
fide  belief  that  he  had  a  right  to  do  what  he  did. 

(fl)  SB.fS.  206.  (b)  6  T.  JR.  19. 

(e)  7E,fB.  853.  (d)  4  B.  4-  S.  301. 

VOL.  IV.  2   Q  B.   &  8. 
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1868.  Taylor^  appt.^  Netmnan,  respt.^  {a),  was  decided  on  ilie 
HuDsoH  23rd  section  of  stat.  24  &  25  Vict.  c.  96.,  which  inflicts 
MaoRab.  *  penalty  on  whomsoever  "shall  imlawfully  and  wilfiillf 
kill,  &o.  any  house  dove  or  pigeon  under  such 
stances  as  shall  not  amount  to  larceny  at  oonuncm  law." 
There  house  pigeons  kept  by  A.  were  in  the  habit  ir 
the  daytime  of  feeding  upon  the  land  of  B.  He  senre 
notice  on  A.  requesting  that  he  would  immediately  < 
them  to  be  destroyed,  or  preyent  them  from  doing  l 
ther  injury  to  his  (BJb)  crops,  if  not  he  would  be 
pelled  in  self  defence  to  destroy  them.  After  this 
found  them  feeding  on  his  land,  and  killed  one :  an£&  it 
was  held  that  he  had  not  unlawfully  killed  it  within  ^fcl^fce 
meaning  of  that  section. 


MeUish,  in  reply,  was  directed  by  the  Court  to 
fine  himself  to  the  last  point. — ^The  24th  section  of  sir^a^t 
24  &  25  Vict.  c.  96.  does  not  use  the  term  "  maliciously^"/' 
but  "unlawfully  and  wilfully,''  which   do   not  neo^^»- 
sarily  mean  "  criminally''  or  with  a  mens  rea.      Ttqf^^^=^> 
appt.,  Newman,  respt  (a),  is  inapplicable,  having  bes^en 
decided  in  the  23rd  section  of  the  statute,  the  langu»-^Bfe 
of  which  differs  from  that  of  the  24th  section.     The  fic^r- 
mer  was  passed  for  the  protection  of  property  not  t^^e 
subject  of  larceny  at  common  law,  although  partakL  xig 
of  the  nature  of  it,  whereas,  under  the  section  now      in 
question,  the  offence  consists  in  a  mere  trespass  with^^vi^ 
any  criminal  intention.     (He  was  then  stopped.) 

Blackburn  J.     This  conviction  is  right  on  the  *•▼<> 
points  which  have  been  raised.     The  first  question  wt»ich 

(fl)  4  B.  4'  S.  89. 


MaoRab. 
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lie  justices  meant  to  snbmit  to  us  was  this.  It  appears  1S6S, 
hut  the  appellant  was  fishing  in  a  private  river  with  jil^^J^il 
rvcry  drcumstance  necessary  to  warrant  conviction:  ^^^Ji 
mt  he  shewed  in  his  defence  that  for  many  years  the 
mblic  at  large  fished  there  under  the  notion  of  a  right. 
rhe  justices  have  found  that  he  acted  under  the  bond 
ide  belief  in  that  rights  but  then  in  point  of  law  such  a 
ight  could  not  be  obtained  in  a  non- navigable  river ; 
knd  this  answers  their  second  question. 

The  rule  laid  down  several  times  in  this  Courts  as 
ippeais  firom  Paley  on  Convictions,  4th  ed.^  pp.  41,  117, 
fcc.|  and  approved  of  though  not  always  followed  in 
iractioe,  is^  that  on  informations  before  justices  of  the 
leaoe,  if  the  tOle  to  property  comes  in  question^  then^ 
IS  the  justices  are  not  competent  to  try  the  question  of 
itle,  they  ought  not  to  convict^  and  if  they  do,  their 
x>nviction  will  be  set  aside.  But  for  this  purpose  it  is 
■equisite  that  the  title  to  the  property  should  really 
iome  in  question ;  and  therefore^  when  a  man  sets  up  a 
right  in  law^  the  title  to  property  comes  in  question^  and 
f  there  is  evidence  to  support  it  the  justices  should  hold 
lieir  hands.  But  when  the  claim  set  up  is  of  a  right 
rhich  could  by  no  possibility  exists  it  cannot  be  said  that 
he  right  of  property  comes  in  question  :  there  is  then 
othing  more  than  this,  that  the  man  has  got  in  his 
ead  an  unfounded  notion  of  a  right  impossible  in  law. 
liat  was  so  in  the  case  of  Reff.  v.  Cridland  {a),  which 
as  a  conviction  under  a  Game  Act,  where  a  man  set 
p  for  defence  that  he  had  shot  over  the  land  for  forty 
ears ;  that  was  impossible  in  point  of  law,  for  he  could 
lOt  acquire  a  right  to  shoot  in  gross.  So  here  is  a 
Lon-navigable  river,  where  the  public  could  not  possibly 
(fl)  1  E.^B.  853. 

2  Q  2 
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1868.       have  a  right  of  fishing.    In  Reg.  y.  StimpMom  (a)^  where  m 

H„i^„  the  defendant  set  np  a  claim  to  fiah  on  the  part  of  the 
MaoBab.  publi<^>  i^  appeared  that  the  daim  ol  right  was  not 
merely  a  colorable  one^  for  there  the  very  diatinctiGn  to 
which  I  have  alluded  aroee^  the  right  of  property  did 
come  in  question  and  constituted  a  real  issue  between 
the  parties. 

Then  comes  the  second  point.  This  was  not  befi[>re  the        ^ 
justices^  but  is  now  put  forward  by  Mr.  PhUbrkk,  that 
what  was  here  charged  is  a  crime^  and  therefore^  if  the 
appellant  honestly  thought  he  had  a  right  to  do  this, , 
the  wicked  intention  necessary  to  constitute  a  crime 
absent  and  he  cannot  be  convicted.    And  if  a  mens  : 
were  an  ingredient  here^  that  ailment  would  be  true 
enough.   But  what  Mr.  Mellish  says  is  also  true^  that  the 
words  of  the  24th  section  of  stat.  24  &  25  Vict  c.  96.  < 
difier  from  those  of  the  28rd.    The  case  of  Taylor,  appt. 
Netotnan,  respt.  {b),  arose  under  the  28rd  section^  whickA^^ 
enacts  that  whosoever  kills  pigeons  unlawftiUy^  nndec-: 
circumstances  not  equivalent  to  larceny  at  commona 
law,  and  this  Court,  consisting  of  the  same  two  Judges^      ^  "ts 
who  are  now  present,  thought  then,  and  I  think  stilC^^C^  0, 
that  that  section  was  meant  to  apply  where  the  offene 
was  larceny  at  the  common  law,  in  all  except  this,  tha 
pigeons  being  ferse  naturae  are  not  the  subject  of  it,  L 
the  same  way  as  carrying  off  a  dog  is  not ;  and  therefoi 
where  a  man  shot  a  pigeon  as  a  trespasser  under  < 
stances  not  at  all  resembling  such  larceny  he  was  n« 
within  the  Act     But  that  does  not  apply  here  whe 
the  word  larceny  at  common  law  or  an  equivalent  to  it 

is  not  in  the  section. 

(a)  4B.fS.  301.  (b)  4  B.  fS.  89. 
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Mbllob  J.  (The  only  other  Judge  present)  I  am 
of  the  same  opinion  on  both  points.  As  to  the  firsts  I 
have  once  or  twice  in  the  Bail  Court  acted  on  the  doc- 
trine laid  down  in  the  decisions  referred  to. 

As  to  the  other  pointy  I  quite  agree  in  the  distinction 
^which  has  been  pointed  out.  I  think  we  were  right  in 
<mr  decision  in  Taylor,  appt.^  Newman^  respt.  {a),  and  I 
mgree  with  my  brother  Blackburn  that  the  object  of  the 
IL^islature  in  using  the  words  '^  unlawfully  and  wil- 
fully'' in  the  24th  section^  was  to  give  additional  pro- 
^Section  to  rights  of  fishings  so  that  the  section  was 
Serelled  against  something  in  the  nature  of  poaching. 

Judgment  for  the  respondent. 


1803. 


HUDBOll 
▼. 

MaoIUk. 


(a)  4S.#5.  89. 


The  Queen  against  The  Receiver  for  the 
Metropolitan  Police  District. 

An  allowmnce  granted  by  order  of  the  Secretaiy  of  Sute  to  an  officer 
or  constable  of  the  Metropolitan  Police,  charged  on  the  superannuation 
fiind  created  by  stat.  2  &  3  Vict,  c,  47.  m.  22—3,  is  not  payable  as 
matter  of  right,  and  may  be  revoked  at  any  time  by  the  Secretary  of 
State  in  his  discretion. 

A  RULE  was  granted  by  this  Court,  calling  on  the 
Beceiver  for  the  Metropolitan  Police  District  to 
shew  cause  why  a  writ  of  mandamus  should  not  issue 
directed  to  him,  commanding  him  to  pay  or  issue  a 
warrant  or  order  for  the  payment  to  Colin  Alexander 
Milne  Grant  of  two  several  sums  of  15/.   15^.,  and 


Saturday, 
November  14th. 

Metropolitan 
Police. 
2  #  3  Vict, 
c.  47.  8.  22-5. 
Superannua- 
tion Jund. 
Secretary  of 
State. 
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]:,    ].v.  hfwif  two  cnarterir  instalments  of  a  certaLxa 

vnwn!!  or  nnjeramrastioD   allowance   granted  to  hLxx^ 

aiuiff  «jfJ  h^  TiTtac  of  die  statute  2  &  3  f'ict  c.  47. 

( >:  tni-  niJi  rnmirg  on  to  be  argued  it  was  ordexred 

..-     .-  t."  i'W^'  ^^  ^^  ^*  should  issue^  and  that    ^ 

vippn.   MR    firiomi  be  stated  for  the  opinion  of  fliis 

j^     :i    r-a';    question  therein  to  be  whether  tk^ 

^^     •    tu   «ai  CoHn  Alexander  Milne  Grant  of  th^^ 

^    crniifxanoLiion  allowance  is  permanent  or  rero^^^ 

.'g#    sUiSXMder  Milne  Grant  was  a  constable  and  ^\^^ 
,.m.    a  mcfa  continuously^  and  with  diligence  and  «^ 

v4».y.,  u  uhe  Metropolitan  Police  Force,  for  upwards  t 

••^uty  years,  that  is  to  say,  from  the  9th  day  of  ^ 

sYrf*,  '.^540,  until  he  was,  in  the  year  1850,  appointed 
.^«i  timk  of  Inspector  in  the  Force,  and  from  thence,  *" 

•  .^«:ii  .TLspector,  up  to  and  until  the  1st  September^  * 

\«   j»aji  admitted  into  the   Police  Force  upon  the  ^^ 

..jkuuua  applicable  to  all  members  of  the  Force  and  -^'^ 

^«?  i.uv'^wn  to  him  at  the  time. of  his  appointment  that  ^-^ 

«i  X.*  joLOiissioners  might  if  they  thought  fit  dismiss  him         -CXi 

.«aicuc  assigning  any  reason. 

vrter  the  passing  of  the  2  &  3  l^cL  c.  47.,  a  fund        -E>  J 
ijw   the  "Police   Superannuation   Fund"  was  duly        '^^^7 
jtiM^,  and  invested  in  the  name  of  the  Receiver,  under       -xsr 
umI  according  to  the  provisions  of  that  statute,  and  during      ^S  ^S 
MwlKdeof  the  service  of  Colin  Alexander  Milne  Grant     A-ft-^ 
Sj  in  pursuance  of  the  provisions  in  that  behalf  '^M'tlf 
\  in  the  statute,  compulsorily  deducted  from  }mssM:Ji 
<^  4  sum  at  the  rate  of  21,  \0$.  per  cent,  towards  sndE^^^d 
^w  tlio  purposes  of  the  fund. 


Ul 
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By  the  rules  and  practice  on  the  said  Ist  September        ig^s. 
and  still  in  force  with  respect  to  the  payment  of  pen-    xhe  Qttebn 
sions  and  superannuation  allowances  to  constables  of  the    _     7-    . 

*  Receiver  for 

Police  Force,  and  of  the  office  of  the  Receiver,  all  pen-     Mbteopo- 

LITAN 

sions  and  superannuation  allowances  ordered  by  the  Police  District 
Secretaiy  of  State  to  be  paid  out  of  the  fund  under 
and  in  pursuance  of  the  statute  were  and  are  payable 
and  paid  by  the  receiver  by  quarterly  instalments. 

For  some  years  previous  to  the  30th  August,  1860, 
CoUn  Alexander  Milne  Grant  had  suffered  severely  from  - 
repeated  attacks  of  bronchitis  and  rheumatism,  and  ]n 
consequence  thereof  had  been  frequently  incapacitated 
from  the  performance  of  his  duty,  and  placed  on  the 
sick  list  by  the  surgeon  of  the  division  of  Police  to  which 
he  was  then  attached.  And  on  the  16th  August,  1860, 
he  was  examined  by  his  then  divisional  surgeon,  Mr. 
F.  D.  Ti4hill,  who  then  gave  to  the  said  Commissioners 
of  Police  the  following  certificate. 
*'  Divisional  Surgeon. 

"The  16th  day  of  August,  1860. 
"I  certify  that  Police  Inspector  Colin  Alexander 
JMibie  Grant,  No.  of  the  C.  Division,  is  incapable  of 
the  further  discharge  of  the  duties  of  his  office  from  an 
infirmity  of  body  arising  from  frequent  attacks  of  bron- 
chitis  with  chronic    rheumatism    affecting   the    large 

joints.'* 

Signed,     "F.  £>.  Tothill,  Surgeon/' 

"To  the  Commissioners  of  Police/' 

And  on  the  17th  August,  1860,  CoKn  Alexander  Milne 
Chrani  was  examined  by  the  surgeon  in  chief  of  the 
Police  Force,  Sir  John  fVilliam  Fisher,  who  then  told 
Um  that  he  would  have  to  be  re-examined  at  the  end 
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1863.       of  twelve  months^  and  gave  to  tbe  CommiaBkmen  of 
The  Quinr    Police  the  following  certificate. 

Receiyer  for    "  SuTgeon  in  Chief.       ''  The  17th  day  of  AuffuH,  1860. 
^uJST^  *'I  certify  that  Inspector  CoUn  Alexander  Milne 

PoKceDiBtrict  Grant,  Na  of  the  C.  Division,  is  permanently  in- 

capable of  the  farther  discharge  of  the  duties  of  his 
ofSce  from  an  infirmity  of  body  arising  from  chronic 
bronchitis  and  chronic  rheumatism.  To  be  re-examined 
at  the  expiration  of  twelve  months.^' 

(Signed)      "  Jl  fF.  Fuher,  Surgeon  in  Chief." 
'*  To  the  Commissioners  of  Police." 

And  thereupon  the  then  Commissioner  of  Police  of 
the  Metropolis,  D.  Labalmondiere,  Esq.,  sent  to  the  then 
Secretary  of  State  the  medical  certificates  above  set 
forth,  together  with  the  following  recommendation  i 
certificate. 

"  Metropolitan  Police  Office, 
''4,  WhUehaU  Place, 

"  Sir,  *'  August  24th,  1860. ^^^' 

''I  have  the  honour  to  state,  for  tbe  information^c^^'^^^ 
of  Secretary  Sir  George  Lewis,  that  the  Police  constable 
named  in  the  annexed  list  have  applied  for  leave 
retire  upon  superannuation  allowances  under  the  provi— -'^- 
sionsof  2  &  8  Vtct.  c.  47.  s.  23.,  and  the  medical  oertific 
of  their  unfitness  for  further  service  in  the  Police 
enclosed. 

''The  constables  have  served  in  the  Police  for  the 
period  stated  in  the  List,  in  which  their  respective 
and  yearly  amount  of  pay  are  also  specified. 

''I  beg  leave  to  recommend  that  superannxuition  al- 
lowances may  be  granted  to  these  contaUes,  who  have 
performed  their  duty  with  diligence  and  fidelity. 
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whom  I  hereby  certify  to  be  incapable  from  the  causes        iges. 
stated  in  the  respective  medical  certificates  to  discharge    xheQuKKK 
the  duties  of  their  ofiBice. 

"  I  have  the  honour  to  be.  Sir, 


Heceirer  for 
Mbtropo- 

UTAH 

"  Your  most  obedient  servant.        Police  District. 


"fl:  Waddingtm,  Esq."    (Signed)  *'  D.  Labalmondiere." 


u 

List  of  Men  recommended  for  Snperannuatioii  Allowances. 

••Bank. 

Names. 

DiTi- 

Dateofjolialng. 

Age. 

Yearly 
Amoant 
of  pay. 

Period:of 
ierrlee. 

Year. 

Days. 

tor. 

MUmOnmi. 

c. 

9th  JToreA,  1840. 

49. 

£  $.d. 
118  0  0 

SO. 

157v 

"  To  he  re-examined  by  the  Sargeon  in  chief  at  the  expiration  of 
t^walre  months." 

And  thereupon,  on  the  30th  August^  1860,  the  then 
Secretary  of  State  wrote  the  following  letter  to  the 
■leceiver  of  Police. 

"  Sir.  "  Whitehall,  30th  August,  1860. 

**  I  am  directed  by  Secretary  Sir  George  Lewis 
Ko  inform  you  for  your  guidance  that  upon  the  recom- 
■nendation  of  the  Commissioner  of  Police  he  has  been 
pleased  to  grant  allowances  to  the  following  officers  who 
9ure  certified  to  be  worn  out  and  unfit  for  further  duty 
after  a  Police  service  of  above  fifteen  years. 
"Superannuation  allowance. 
"  Inspector  Colin  Alexander  Milne  Grant,  63/. 

"  I  am,  8cc., 

«*  The  Receiver  of  PoUce.''  "  //.  fVaddington." 

The  pay  of  Colin  Alexander  Milne  Grant  at  the  time 

of  the  making  of  this  order  amounted  to  118/.  6«.  per 

annum. 

Thereupon    Colin  Alexander  Milne    Grant  received 
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1868.       from  the  CJommissioners  of  Police  the  following  oerti- 
"^bTQuBBiT  ficate.  "  Metropolitan  Police. 

ReceiTOT  for        "  '"^  ^  ^  certify  that  Colin  Alexander  Milne  Grani, 
MwROPo-     Q  Division,  joined  the  Metropolitan  Police  as  Constable 
PoUoeDistrict.  on  the  9th  day  of  Marchy  1840,  and  resigned  his  appoint- 
ment as  Inspector  on  the  1st  day  of  September,  1860, 
having  been  allowed  a  pension  of  63/.  per  annum.     His  ^ 

conduct  was  very  good. 

*'  Solomon  Hemnant^  Superintendent^ 
^'  fVm.  C*.  Harrisy  Commissioner  of  Police  of  "^^^f 
the  Metropolis.'' 
**  Given  under  my  hand  and  seal  of  the  Metropolitaaga^  ^y, 
"Police."     (L.S.) 
''  fVhiiehall  Place,  5th  day  of  September,  I860.'' 

The  retirement  of  CoUn  Alexander  Milne  Grant  ^ 
notified  according  to  the  usual  practice  in  such 
in  the  General  Police  Orders,  signed  by  the  chief  of  tl^^=ie 
Commissioners  of  Police,  as  follows. 

"Pensions. — C.  Inspector  Grant.    Worn  out^' 
"  Resignations. — C.  Inspector  Grant.     Certificat 
"Nol." 
In  accordance  with  the  custom  of  the  Police 
upon  the  permanent  retirement  of  an  Inspector,  wl 
custom  is  acquiesced  in  but  not  officially  sanctioned 
the  Chief  Commissioner,  a  voluntary  contribution 
made  by  the  greater  part  of  the  Inspectors  of  the  For 
amounting  to  the  sum  of  39/.  15j.,  for  the  benefit 
Colin  Alexander  Milne  Grant.     It  is  not  the  custom 
make  such  contributions  in  cases  of  mere  temf 
retirement 

The  superannuation  allowance  was  duly  paid  by  \sS^^^^^ 
Receiver  to  Colin  Alexander  Milne  Grant  up  to  the  es-^^^" 
of  the  year  1861  by  quarterly  instalments. 
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After  the  expiration  of  a  year  from  the  granting  of  the        1863. 
allowance,  viz.,  on  the  24th  October,  1861^  CoHn  Alex^    The  QukuT 
tmier  MUne  Grant  was  again  examined  by  Sir  John    BeceiTerfbr 
WUHam  Fisher,  who  was  of  opinion  and  reported  to  the     ^StaiT^ 
Ck>mmi88ioner  of  Police  that  he  was  able  to  resume  his  PoHeeDirtrict 
duty,  and  he  was  then  required  to  resume  duty,  but 
refoaed  to  do  so;  and  therefore  the  Commissioner  re- 
ported  to  the  then  Secretary  of  State  that  Colin  Akx- 
ander  Milne  Orant  had  been  re-examined  by  the  chief 
Boi^geon  of  the  force  and  had  been  reported  by  him  to 
be  fit  to  resume  his  duty  in  the  force  but  refused  to  do 
10.     And  the  then  Secretary  of  State  then  authorized 
he  Beceiver  to  discontinue  the  payment  of  the  super- 
konuation  allowance. 

Subject  to  the  effect  (if  any)  of  such  authority  of  the 
Secretary  of  State,  two  sums  of  16/.  15«.  and  16/.  l&s., 
leing  two  further  quarterly  instalments  of  the  allow- 
moe,  became  payable  respectively  on  the  1st  January, 
L862,  and  the  1st  April,  1862,  and  the  payment  of  the 
lame  was  afterwards  duly  demanded  of  the  Receiver  by 
CoSn  Alexander  Milne  Grant. 

It  was  admitted  for  the  purposes  of  the  case,  although 
not  as  a  fact  for  any  other  purpose,  that  at  the  times 
when  the  said  sums  so  became  due  and  at  the  time  of 
such  demand  of  payment  by  Colin  Alexander  Milne  Grant, 
the  Beceiver  had  in  his  hands  and  at  his  disposal  funds 
properly  and  in  pursuance  of  the  statutes  in  that  behalf 
applicable  to  the  payment  of  all  such  superannuation 
allowances  as  the  allowance  so  granted  to  Colin  Alex- 
ander Milne  Grant  sufficient  for  the  payment  of  that 
allowance  and  of  the  said  two  sums  of  16/.  16«.  and 
16il  15«.,  but  the  Receiver,  when  payment  of  those  sums 
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1863.       ^^^^  <K>  demanded  aa  aforesaid,  absolately  refiiaed  to  pay 

TheQusn    *^®  "^^^  respectively  on  the  gronnd  of  the  authority 

BecMTer  for    ^^  *^®  Secretary  of  State  to  discontinue  the  allowance. 

M  BTROPo-         The  question  for  the  Court  was,  Whether  the  grant 

PiolieeDistrict  of  this  superannuation   allowance  was  permanent  or 

revocable. 


Hawkins  {Hall  with  him),  for  the  prosecution. — ^The 
grant  of  this  superannuation  allowance  to  the  Police 
constable  was  permanent  and  irrevocable.  The  question 
depends  on  stat.  2  &  3  Vict.  c.  47.,  ''for  further  im- 
proving the  Police  in  and  near  the  Metropolis  /'  sect  ^..^^^ 
22  of  which  enacts :  "  There  shall  be  deducted  firom  the  ^^ie 
pay  of  every  constable  belonging  to  the  MetropoUtan 
Police  Force  a  sum  after  such  yearly  rate  as  the  Secretary 
of  State  shall  direct,  not  being  a  greater  rate  than  21  lOf— 
in  100/.,  which  sum  so  deducted,  and  also  the  moncjii^-^^ 
accruiDg  firom  stoppages  from  any  of  the  said  rnniifiiTilrrB  >lu 
during  sickness,  and  fines  imposed  on  any  of  the  said^^nd 
constables  for  misconduct,  and  from  any  portion  of  tha^.«zfae 
fines  imposed  by  any  magistrate  upon  drunken  personw^^  a% 
or  for  assaults  upon  Police  constables,  as  shall  b^^cJbe 
directed  to  be  paid  to  the  Receiver  for  the  benefit  of  thiif  .^^ 
fund,  and  all  monies  arising  from  the  sale  of  worn  o^:^  or 
cast  clothing  supplied  for  the  use  of  the  Police,  shaE^^saU 
fit)m  time  to  time  be  invested  in  government  stock  b^-cJT)y 
and  in  the  name  of  the  Receiver,  and  the  interest  an».^=Knd 
dividends  thereof,  or  so  much  of  the  same  as  shall  not  h^^  be 
required  for  the  purposes  hereinafter  mentioned,  shall  k^  be 
likewise  invested  in  such  stock,  and  accumulate  so  as  i^  -^  to 
form  a  fund  to  be  called  'The  Police  Superannuatic^.£oa 
Fund,'  and  shall  be  applied  from  time  to  time  for  pa^^Ksy- 
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ment  of  such  Buperannoation  or  retiring  allowances  or       1863. 

gratuities  as  may  be  ordered  by  the  Secretary  of  State  xheQuBur 

at  anj^  time  to  any  of  the  said  constables  as  hereinafter  j^^^^^  ^^ 

provided."  Mmeopo- 

*^  LITAR 

Sect  28.    "It  shall  be  lawful  for  the  Secretary  of  Police  District. 

State  to  order  that  any  of  the  said  constables  may  be 

superannuated,  and  receive  thereupon  out  of  the  Police 

Superannuation  Fund  a  yearly  allowance,  subject  to  the 

following  conditions,  and  not  exceeding  the  following 

proportions ;  that  is  so  say,  if  he  shall  have  served  with 

diligence  and  fidelity  for  fifteen  years,  and  less  than 

twenty  years,  an  annual  sum  not  more  than  half  his  pay; 

if  for  twenty  years  or  upwards  an  annual  sum  not  more 

than  two- thirds  of  his  pay^  provided,  that  if  he  shall  be 

under  sixty  years  of  age  it  shall  not  be  lawftJ  to  grant 

any  such  allowance,  unless  upon  the  certificate  of  the 

aaid  Commissioners  of  Police  that  he  is  incapable,  from 

infirmity  of  mind  or  body,  to  discharge  the  duties  of  his 

ol&oe;   provided  also,  that  if  any  constable  shall  be 

dmbled  by  any  wound  or  injury  received  in  the  actual 

execution  of  the  duty  of  his  office,  it  shall  be  lawftil  to 

grant  to  him  any  allowance  not  more  than  the  whole  of 

iiis  pay ;  but  nothing  herein  contained  shall  be  colistrued 

to  entitle  any  constable  absolutely  to  any  superannuation 

Ullowance,  or  to  prevent  him  from  being  dismissed  with- 

Out  superannuation  allowance/' 

The  Secretary  of  State  is  to  decide  once  for  all 
>rhether  a  Police  constable  is  entitled  to  an  allowance 
^bargeable  on  this  superannuation  fund;  but  if  he 
decides  in  the  affirmative  the  allowance  becomes  perma- 
Xient  and  claimable  as  a  matter  of  right.  "  Superannua- 
tion'' is  defined  in  Webster^ s  Dictionary  ''the  state  of 
Toeing  too  old  for  office  or  business,  or  of  being  disquali- 
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1868.       fied  by  old  age.''   At  the  time  of  the  Te-eiamination  of 

The  QusEv    the  applicant  he  was  no  longer  a  member  of  the  Police 

BeoeiTor  for    ^01*^0^  and  could  not  have  been  sent  back  to  do  dilty  as 

^UTAH^     such.    His  refusal  to  be  examined  might  subject  him  to 

PdliceBistzict  penalties^  but  could  not  deprive  him  of  his  supermnnua- 

tion  allowance. 

By  sect  15,  ''No  constable  belonging  to  the  Metro- 

politan  Police  Force  shall  be  at  liberty  to  resign  his   ,^^  ^ 
o£Sce.  or  to  withdraw  himself  from  the  duties  thereof,,— T^f 
tmless  expressly  allowed  so  to  do,  in  writing,  by  the^^^e 
superintendent  under  whom  he  may  be  placed,  or  nnlrnrr  m  m 
he  shall  give  to    such    superintendent  one    rnlrndiir  im 
month's  notice  of  his  intention;  and  every  constable  irhm-.g^o 
shall  so  resign  or  withdraw  himself  without  sudi  leav      we 
or  notice  shall  be  liable  to  forfeit  all  arrears  of  pay  ilt^c:^:::=a 
due  to  him  or  to  a  penalty  of  not  more  than  5V* 

Field,  for  the  defendant — First  Under  no  drew 
stances  is  a  superannuation  allowance  to  a  mem 
of  the  Metropolitan  Police  Force  permanent  and  ii 
vocable. 

There  are  several  Acts  relative  to  the  Metropolii 
Police.    The  first  is  the  10  O.  4.  c.  44,  by  sect  5 
which  the  justices  of  the  peace  for  the  Metropolii 
Police  District  are  empowered,  subject  to  the  ap] 
bation  of  one  of  the   Secretaries  of  State,  to 
orders  and  regulations  for  the  general  government  of 
Police  Force,  &c.,  for  preventing  neglect  or  abuse, 
rendering  the  Force  eflScient  in  the  discharge  of  all 
duties ;  and  to  suspend  or  dismiss  from  his  employm^^^ 
any  man  belonging  to  the  Force  whom  they  shall  ths^ 
remiss  or  negligent  in  the  discharge  of  his  duty, 
otherwise  unfit  for  it.     Sect  12  provides  for  the  paym.«^^*=^^ 
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of  the  salaries  and  allowanoes  to  be  paid  to  them.     [He       1863. 
also  referred  to  stat.  8  &  4  ^.  4.  c.  89.]     Stat  20  &  21     The  Qusnr 
Victe.  64  A  15.  enacts^  "In  case  the  Police  Super-    ReceiTerfor 
annuation  Fund  [provided  by  stat  2  &  8  Vict  c.  47.]     ^"*^ 
shall  at  any  time  be  insufficient  for  payment  of  the  super-  PoUceDistrict 
annuation  or  retiring  allowances  which  may  be  ordered 
to  be  paid  thereout  under  the  provisions  of  the  Acts 
relating  to  the  Police  of  the  Metropolis,  it  shall  be  lawful 
for  one  of  Her  Majesty's  principal  Secretaries  of  State, 
by  warrant  under  his  hand,  to  authorize  and  direct  the 
payment  by  the  Receiver  for  the  Metropolitan  Police 
District,  out  of  any  moneys  applicable  towards  defraying 
Che  charge  of  the  Metropolitan  Police,  of  such  sum  or 
sums  from  time  to  time  as  may  be  necessary  to  make 
good  the  deficiency  of  the  said  Police  Superannuation 
Fund/' 

The  allowance  charged  on  this  superannuation  fund 
is  described  in  sect.  28  of  stat.  2  &  3  Vict  e.  47. 
as  a  "yearly,''  not  a  "permanent  one,  and  the  funds 
out  of  which  it  is  bestowed  arise  from  yearly  payments. 
Public  officers  in  general  hold  office  during  good  be- 
haviour. "  Permanent*'  is  thus  defined  in  Webster's 
Dictionary,  "  Durable ;  lasting ;  continuing  in  the  same 
state,  or  without  any  change  that  destroys  the  form  or 
nature  of  the  thing.  .  .  •  Human  laws  and  institutions 
may  be  to  a  degree  permanent,  but  they  are  subject  to 
change  and  overthrow.  We  speak  of  a  permanent  wall 
or  building,  a  permanent  bridge,  when  they  are  so  con- 
structed as  to  endure  long ;  in  which  examples,  permanent 
is  equivalent  to  durable  or  lasting,  but  not  to  undecaying 
or  tmalterable.''    In  Hobson  v.  The  Mayor  Sfc.  of  Hull  {a), 

(a)  4E.^B.  080. 
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1868.       whicH  was  decided  upon  stat.  11  ft  12  VicL  c  14.^  ''for 
The  QusBM    *ttthoriziDg  a  Borough  Police  Superannuation  Fund,"  on 
BeceiTerfor    ^*  ^^^g  argued  by  counsd  that  to  be  "auperannnated** 
Metropo-     means  '*to  retire  on  a  pension/'  Lord  CampbeU  said, 
PolioeDbtriet.  « If  it  does,  the  plaintiff  is  right    But  does  it  not  mean 
to  receive  any  thing  out  of  the  Police  Superannuation 
Fund?"    [Hawkim.    According  to  the  report  of  that 
case  in  24  X.  •/:  Q.  B.  251,  Erie  J.  says,  p.  258, '' '  Super^ 
annuated'  means  having  an  annuity  for  certain  perio 
of  service,  the  least  of  which  is  fifteen  years-'']     [Black — 
bum  J.  He  was  then  speaking  of  the  meaning  of  '^  Super- 
annuation," not  as  it  is  in  the  English  language,  but 
that  particular  statute.     Are  there  any  decisions  on 
Metropolitan  Police  Acts  upon  this  subject?]     Non 
have  been  found.     [He  also  referred  to  Rex  v.  The  luna 
Commissioners  of  the  Treasury  {a\  decided  under  sta**:- 
8  G.  4.  c.  118.,  passed  to  amend  the  50  G.  8.  e.  Wi 
for  directing  that  accounts  of  increase  and  diminntic:=z=Da 
of  public  salaries,  pensions  and  allowances  should 
annually  laid  before  Parliament,  and  for  r^ulating  ; 
controlling  the  granting  and  paying  them.     Mettor 
By  Stat  9  &  10  Vict.  c.  66.  s.  4,  justices  of  the 
are  required  to  state  in  their  warrant  of  removal  ol 
pauper  disabled  by  sickness  or  accident,  that  they  i 
satisfied  that  it  will  produce  permanent  disability.]  It 

never  could  have  been  the  iutention  of  the  L^ialatv:^*-  ^ 
that  the  recipient  of  a  superannuation  allowance  uns 
the  Metropolitan  Police  Acts  was  to  retain  it, 
though  he  were  to  commit  a  crime,  or  come  into 
session  of  a  fortune,  or  be  appointed  to  a  govemm^ 
office,  or  obtain  some  other  valuable  employment 
Secondly.  But  at  all  events  the  superannuation  all^ 

(a)  4  ^.  #  ]?.  984. 
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Receiver  for 
Mltropo- 

L1TA5 

Police  District. 
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ance  in  this  case  was  granted  subject  to  the  condition  18C8. 

that  the  recipient  was  to  come  up  for  re-examination  at  ihcQvKEN 
the  end  of  the  year,  when  the  Secretary  of  State  might, 

if  he  pleased,  put  an  end  to  it.  Mltropo 

^  *^  LITA5 

Pol 
Hawkins,  in  reply. — Stat.  10  G.  4.  c.  44.  does  not 
touch  this  question ;  and  the  cases  that  have  been 
Teferred  to  were  not  decided  on  any  of  the  Metropolitan 
Police  Acts.  The  intention  of  those  Acts  was  that  a 
superannuated  Police  oflScer  should  feel  that,  as  a  reward 
for  good  service,  he  had  a  provision  for  his  old  age.  A 
retired  Lord  Chancellor  does  not  lose  his  pension  in  the 
event  of  his  coming  into  a  fortune. 

Blackburn  J.  This  case  depends  on  various  sections 
of  the  statutes  passed  for  regulating  the  Police  of  the 
Metropolis,  and  on  looking  at  them  we  are  bound  to 
give  judgment  for  the  defendant.  It  is  objected  that 
there  is  no  legal  right  on  the  part  of  this  superannuated 
officer  to  be  paid  this  superannuation  annuity,  but  that 
the  Secretary  of  State  may  revoke  the  order  granting  it. 

In  stat.  10  G.  4.  c.  44.  s.  12.  we  find  that  the  Receiver 
for  the  Metropolitan  Police  District,  who  gets  the  Police 
fund  from  various  sources,  was  to  apply  it  to  many 
purposes,  and,  among  others,  for  that  of  allowances  to 
persons  worn  out  and  disabled  in  the  service.  Now  the 
allowance  under  that,  statute  was  clearly  not  payable  as 
a  matter  of  right,  was  not  a  vested  interest  in  the  police 
officer,  but  was  a  precarious  allowance  depending  on  the 
will  of  the  Secretary  of  State.  I  pass  over  the  statutes 
passed  in  the  meantime  to  supplement  this  first  Act,  as 
they  have  not  much  bearing  here. 

Then  comes  stat.  2  &  3  Vict  c.  4^7.,  by  sect  22  of 

VOL  iv.  2  a  B.  &  s. 
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•  1868.       which  the ''  Police  Super&nnaation  Fund''  is  created.  This 
The  QuEKM    ^ses  in  part  from  deductions  from  the  pay  of  Police 
Receiver  for    constables,  and  is  directed  to  be  applied  from  time  to 
Metropo-     time  for  the  payment  of  such  superannuation  or  retiring 
PoliceDiatrict.  allowances  or  gratuities  as  may  be  ordered  by  the  Secre- 
tary of  State  at  any  time  to  any  of  them.     We  have 
therefore  to  see  whether  the  Secretary  of  State  has  made 
an  order  to  enable  this  man  to  have  this  allowance  for 
life.     For  that  purpose  we  must  look  at  the  next  section 
(the  23rd),  under  which  the  order  is  made. 

A  constable  under  the  Metropolitan  Police  Acts  do 
not  hold  his  office  during  life,  but  it  is  an  office  fron 
which  he  may  retire  at  one  minute's  notice,  and  on  th^^  — -^e 
other  hand  he  may  be  dismissed  by  his  superior  officer  -^^ 

in  the  same  way,  without  assigning  any  cause.  Thar^^^^^^^ 
office  is  consequently  a  precarious  one,  and  one  woulc^  -^Bi 
therefore  suppose  that  any  allowance  in  the  nature  of  ^^  > 

gratuity  for  past  services  in  it  is  equally  so,  and  thero^  — -^m* 
is  nothing  in  the  statute  to  shew  that  it  is  anythin^^. 
more.  Sect.  22  makes  a  fund,  which,  being  partly  derive 
from  the  salaries  of  constables,  might  lead  one  to  suii 
pose  that  the  allowances  to  them  out  of  it  should 
theirs  as  of  right,  and  that  is  the  strongest  argumei==it 
on  the  part  of  Mr.  Hawkins,     In  Hobson  v.  The  JIIaye==sor 
Sfc,  of  Hull  (a)  there  was  a  superannuation  fund  creat 
by  a  statute,  and  the  constables  there  had  a  righi 


their  allowance  out  of  it, — it  was  not  a  matter  of  di 

cretion.     But  do  the  Legislature  say  that  here? 

the  contrary,  it  is  clear  enough  that  the  annuities 

to  be  granted  by  the  Secretary  of  State  on  certain  cc^'^»3- 

ditions  pointed  out  in  the  23rd  section.     The  Secretai.::^B7 

of  State  may  order  the  allowance,  though  he  is  kb.<^^ 

(a)  4E.4-B.48e. 


Police  Difltrict. 
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bound  to  do  so.     One  point  in  Mr.  Fieht%  argument        ^^^^' 

was,  that  although  the  certificate  of  the  Commissioners    The  Qubeh 

of  Pofioe  stated  this  man  to  be  permanently  disabled,     Receiver  for 

^  %      ''  Metropo- 

still,  as  there  was  added  at  the  bottom  of  it  that  he  _  ,."tah 

was  to  be  re-examined  at  the  end  of  the  year  it  did 
not  amount  to  an  absolute  certificate  of  disability.     I 
cannot  come  to  that  conclusion.     I  think  the  certificate 
only  means  that  the  Commissioners  of  Police  and  the 
doctors  might  reconsider  the  man's  case  at  the  end  of  the 
jrear,  and  the  Secretary  of  State  do  what  was  necessary 
fto  set  matters  right.     Sect.  23  does  not  give  any  powers 
fto  render  permanent  what  was  precarious  before ;  and 
■dthongh  the  money  forming  this  fund  is  partly  supplied 
"fcy  deductions  fipom  the  pay  of  the  constables,  the  Legis- 
latnre  adds,  '^  Nothing  herein  contained  shall  be  con- 
9troed  to  entitle  any  constable  absolutely  to  any  super- 
annuation allowance,  or  to  prevent  him  from  being  dis- 
inissed  without  superannuation  allowance.''    At  first  I 
thought  that  mere  tautology;  but,  looking  at  it  more 
closely  (although  I  think  it  might  have  been  better 
expressed),  it  means  two  things  :  first,  that  the  Secretary 
of  State  is  to  make  the  order,  and,  secondly,  that  nothing 
in  the  Act  shall  be  construed  as  saying  that  the  con- 
stable has  any  absolute  right  to  the  allowance.     Ad- 
mitting that  the  Secretary  of  State  has  power  to  revoke 
the  order,  still  in  the  immense  majority  of  cases  he 
wonld  not  revoke  it  without  good  reason,  so  that,  for 
practical  purposes,  the  allowance  may  be  considered  as 
for  life.     In  this  particular  case  the  reason  is  obvious, 
because  the  allowance   was   granted   on  condition  of 
subsequent  examination,  on  which  it  was  found  that 
the  man's  health  was  restored.     That  makes  the  taking 
it  away  the  less  ungracious.     But  these  allowances  are 

2  R  2 


608 


mCHAELMAS  TERM. 


1863.  mad©  from  year  to  year,  unless  the  Home  Secretary 

Tl^  Qp,^„  revoke  them;  and,  if  he  does,  a  Court  of  law  cannot 

Receiver  for  i°^^^^®  whether  the  act  were  a  gracious  one  or  not. 
Mktropo- 

LITAK 

PoliceDistrict.       Mellor  J.  (the  Only  other  Judge  present)  concurred. 

Judgment  for  the  defendant      ^^ 


Friday^ 
November  6th. 

Nuisance  to 
land. 
Noxious 
vapovrs. 
Bamford  v. 
Tumley,  3  B, 


Tipping  against  The  St.  Helen's  Smelting 
Company  (Limited). 

In  an  action  for  a  nuisance  to  a  messuage,  dwelling  house  and 
mises  caused  by  noxious  vapours  proceeding  from  smelting  woAb  u] 
land  of  the  defendants,  to  which  the  defendants  pleaded  the  gen 
issue,  the  Jud^e  laid  down  the  law  to  the  jury,  that  ereiy^  mai 


bound  to  use  his  own  property  in  such  a  manner  as  not  to  injure 
property  of  his  neighbour,  unless  by  the  lapse  of  a  certain  periot 
time,  he  has  acquired  a  prescriptive  right  to  do  so.  But  that  the 
docs  not  regard  trifling  inconveniences ;  every  thing  must  be  look* 
from  a  reasonable  point  of  view;  and  therefore,  in  an  action  for  nuisn 
to  property  by  noxious  vapours  arising  on  the  land  of  another,  the  iigr 
to  be  actionable  must  be  such  as  visibly  to  diminish  the  value  of 
property  and  the  comfort  and  ei\joyment  of  it.  That,  in  determi^ 
that  question  the  time,  locality,  and  all  the  circumstances  8houl<i3. 
taken  into  consideration ;  that  in  counties  where  great  worits  have  W-  ~ 
erected  and  carried  on,  which  are  the  means  of  developing  the  nati' 
wealth,  persons  must  not  stand  on  extreme  rights  and  bring  actiom.^^  ^^ 
respect  of  every  matter  of  annoyance,  as,  if  that  were  so,  businem  <r^^  ^^ 
not  be  carried  on  in  those  places.  And  he  directed  them  to  find  accr^*^*^" 
ingly.  Held  by  this  Court,  and  affirmed  by  the  Exchequer  Chairx'fc*^* 
no  misdirection,  as  being  in  accordance  with  the  decision  of  the  mio<^*^^^7 


■^he 


Sf 


of  the  Court  of  Exchequer  Chamber  in  Bamford  v.  Tundey^  S  B.f  i 


^ 


''PHIS  was  an  action  for  a  nuisance^  which  was  co""™- 
menced  on  the  5d5th  Majf,  1863.     The  declarat^i^^ 
alleged  that, "  before  and  at  the  time  of  the  committing    ^^ 
the  grievances  hereinafter  mentioned,  the  plaintiff  -  "'•^  ^ 
possessed  of  a  messuage  and  dwelling  house  and  premis^^^* 
with  the  appurtenances  thereof,  in  which  he  then  dw^"^t 
and  still  dwells,  with  his  servants,  and  of  gardens  a -^^a 
parks  and  farms,  land  and  messuages  thereon,  adjoiii*^^^ 


XXVII.  VICTORIA. 


609 


and  near  to  the  said  dwelling  house^  and  was  also 
entitled  to  the  reversion  of  certain  other  lands  and 
premises  near  and  adjoining  thereto,  which  were  then  re- 
spectively in  the  possession  of  certain  persons  as  tenants 
to  the  plaintiff:  Yet  the  defendants,  contriving  and 
intending  to  injure  and  annoy  the  plaintiff,  erected  and 
made  and  used,  and  continued  to  use,  certain  smelting 
works  upon  certain  land  of  the  defendants,  near  to  the 
plaintiff's  said  dwelling  house,  messuages,  lands  and 
premises,  and  wrongfully  and  injuriously  caused  to  issue 
and  proceed  from  the  said  smelting  works  large  quan- 
tities of  offensive,  noxious,  poisonous  and  unwholesome 
smokes,  stinks,  stenches,  gases  and  other  vapours  and 
noxious  matters,  and  to  spread  and  diffuse  themselves 
over,  upon,  into,  through  and  about  the  plaintiff's  said 
dwelling  house,  messuages,  lands  and  premises  respect- 
ively, and  impr^nate  and  corrupt  the  air,  and  settle 
and  deposit  themselves  on  the  soil  and  surface  of  the 
said  lands  and  premises  respectively,  and  on  the  hedges, 
trees,  shrubs,  fruits,  crops  and  herbage  thereon."  Aver- 
ment :  that,  "  by  reason  of  the  defendants'  said  acts,  the 
said  hedges,  trees,  shrubs,  fruits  and  herbage  were  greatly 
injured  and  deteriorated  in  value  and  destroyed,  and  the 
cattle  and  live  stock  of  the  plaintiff  on  the  said  lands 
and  premises  became  unhealthy  and  diseased,  and  the 
plaintiff  and  his  servants  became  disordered  and  sick, 
and  the  plaintiff's  said  dwelling  house  and  premises 
were  less  comfortable  and  wholesome  and  fit  for  ha- 
bitation, and  the  plaintiff  has  been  prevented  from 
having  so  beneficial  and  healthy  a  use  and  occupation 
of  the  said  lands  and  premises  as  he  otherwise  would 
have  had,  and  the  plaintiff's  reversion  in  the  said  rever- 
sionary lands   and   premises  was   and  is  injured  and 


1863. 

TlPPIKO 
V. 

St.  Helen's 

Smelting 
Company. 
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1868.        affected  in  like  maimer  and  permanently  depreciated 
XippiHG      ill  value.    And  the  plaintiff  was  and  is  otherwise  greatly 
St.  HBLBii'i  iiy'ired  and  damnified.''     The  declaration  concluded  by 
SD^clting      claiming  5000/. 

Plea :  Not  guilty. 

Issue. 

On  the  trials  before  MeUar  J.,  at  the  Liverpool  Sam- 
mer  Assizes  in  1863^   it  appeared  that  the    plaintiff 
was  a  cotton  spinner  at  fFiffan,   who^  in  1860  and 
1861^  became  the  owner  by  purchase  of  a  mansion 
house  and  about  1300  acres  of  land,  being  parcel  of  an 
estate  called  The  Bold  Hall  Eitate,  and  resided  the 
occasionally.      The    defendants    are    a    Joint    Stock. 
Ciompany   '^  Limited/'    established    under   the    Joinl 
Stock  Companies  Acts,  1856,  1857,  1858,  and  incor- 
porated on  the  20th  June,  1862.     Some  copper  worl 
of  the  defendants,  called  The  Bold  Copper  f^orks, 
been  erected  at  a  short  distance  from  the  property  o: 
the  plaintiff  before  it  was  purchased  by  him,  and  ths 
damage  complained  of  was  caused  by  the  vapour  sen^ 
forth  by  the  chimney  of  those  works.     On  some  parts  of 
the  case  there  was  a  considerable  conflict  of  evidence. 

The  learned  Judge  laid  down  the  law  to  the  jury 
thus.  That  every  man  is  boimd  to  use  his  own  property 
in  such  a  manner  as  not  to  injure  the  property  of  his 
neighbour,  unless,  by  the  lapse  of  a  certain  period  of 
time,  he  has  acquired  a  prescriptive  right  to  do  so.  But 
that  the  law  does  not  regard  trifling  inconveniences; 
every  thing  must  be  looked  at  from  a  reasonable  point 
of  view ;  and  therefore,  in  an  action  for  nuisance  to 
property  by  noxious  vapours  arising  on  the  land  of 
another,  the  injury  to  be  actionable  must  be  such  as 
visibly  to  diminish  the  value  of  the  property  and  the 
comfort  and   enjoyment  of  it.     That,  in  determining 
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that  question  the  time,  locality,  and  all  the  circumstances        1863. 
should  be  taken  into  consideration ;  that  in  counties       Tippikq 
where  great  works  have  been  erected  and  carried  on,    g^^  HEtEw't 
which  are  the  means  of  developing  the  national  wealth,      ^^^f 
persons  must  not  stand  on  extreme  rights  and  bring 
actions  in  respect  of  every  matter  of  annoyance,  as,  if 
that  were  so,  business  could  not  be  carried  on  in  those 
places.     And  he  directed  them  to  find  accordingly. 

The  jury  found  for  the  plaintiff,  damages  361/.  18*.  l{d., 
adding,  in  answer  to  questions  put  by  the  learned  Judge 
at  the  request  of  the  defendants'  counsel :  1 .  That  the 
enjoyment  of  the  plaintiff's  property  was  sensibly  dimi- 
nished. 2.  That  the  business  carried  on  by  the  defend- 
ants was  an  ordinary  business  for  smelting  copper,  and 
conducted  in  a  proper  manner,  in  as  good  a  manner  as 
possible ;  and,  3.  That  it  was  not  carried  on  in  a  proper 
place. 

Edward  James  {Hindmarch  and  Webster  with  him) 
moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
[MeUor  J.  You  wanted  me  at  the  trial  to  direct  the 
jury  according  to  the  judgment  of  the  Lord  Chief 
Baron,  in  Bamford  v.  Turnley  (a),  in  the  Exchequer 
Chamber,  but  I  directed  them  in  accordance  with  that 
of  the  majority  of  the  Court  in  that  case.]  The  learned 
Judge  ought  to  have  directed  the  attention  of  the  jury 
to  the  circumstances  of  the  case.  First.  The  plaintiff 
came  t^  the  nuisance,  which,  although  not  in  itself  an 
answer  to  the  action,  still  forms  an  element  in  the  ques- 
tion. Secondly.  The  nature  of  the  plaintiff's  enjoyment 
of  his  property.  An  action  of  nuisance  brought  by  a 
person  in  respect  of  land  enjoyed  by  himself  and  his 

(a)  3  B,  Ji'  S.  60. 
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TlPPlKO 

▼. 

St.  Uklkn'8 

Smelting 
Company. 


family  for  centuries  rests  on  a  different  foundation  fipom 
one  brought  by  a  person  who  has  only  recently  acquired 
land.  Thirdly.  The  action  was  brought  for  an  act  of 
nuisance  in  a  place  where  works  beneficial  to  the 
public  are  common ;  there  the  right  to  maintain  such 
actions  would  enable  any  private  individual  to  put 
down  the  works  of  a  whole  locality.  Fourthly.  The 
advantage  probably  resulting  to  the  plaintiff's  property- 
from  the  vicinity  of  such  works.     Bamford  v.   TVm— 


ley  {a)  is  not  at  variance  with  this ;  and,  if  it  were-_  -=- . 
the  language  of  the  Judges  in  Cavey  v.  Ledbitter  (ft)  in —  — 
timates  that  the  grounds  of  the  decision  of  the  Exchequei^c^    ' 
Chamber  in  that  case  have  been  misapprehended.     [  Cock 
hum  C.  J.     I  thought  Hole  v.  Barlow  (c)  waa  overrule 
by  that  decision.]     The  Judges  of  the  Common  Pie 
doubted  that.  Erie  C.  J.,  in  delivering  his  judgment,  i 
p.  476 : — "  The  learned  Judge  directed  the  jury  to  fin      ■ 

for  the  plaintiff,  if  there  was  annoyance  to  a  subatantiv^""^ 

degree ;  and  he  refused  to  ask  them  whether  the  bricli 
had  been  burned  in  a  convenient  place :  and  the  que 
tion  for  us  is,  whether  this  refusal  was  a  misdirectio': 
My  answer  is  in  the  negative,— it  having  been  decida 
in  Bamford  v.  Turnley  that  to  put  such  a  question  w^^c=^j 
a  misdirection.    And,  as  a  similar  question  is  assumed    "^Ki=o 
have  been  left  to  the  jury  in  Hole  v.  Barlow^  it  folio  ^v^b^ 
that  there  was  a  similar  misdirection  in  that  case  iil  ■     ^Q 
in  the  same  respect.     But,  beyond  deciding  that  -fcMzzie 
form  of  question  adopted  in  this  case  was  wron^,  ±■=36 
judgment  in  the  Exchequer  Chamber  does  not  extei:^  ^. 
In  the  present  case,  if  the  objection  had  been  that  tKie 
learned  Judge  told  the  jury  to  consider  solely  the  e^^- 

(a)  3  B.  4'  S.  G6.  (b)  13  C.  B.  N.  S.  47a 

vc)  4  r.  B.  N.  8.  334. 


; 
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nee  adduced  to  shew  discomfort  to  the  plaintiff,  and        1863. 

t  to  take  into  their  consideration,  in  whole  or  in  part,       xipwko 

7  evidence  shewing  that  the  act  complained  of  was         J^-^^  , 

act  of  ownership  on  the  part  of  the  defendant,  which      Smelting 

Company. 
IS  dearly  lawful  if  it  did  not  cause  actionable  discom- 

i;  to  a  neighbour,  and  was  done  with  full  attention  to 

event  discomfort  in  respect  of  time  and  place  and  man- 

r  and  degree,  I  think  that  a  misdirection  would  be  made 

t.     It  seems  to  me  that  the  affairs  of  life  in  a  dense 

ighbourhood  cannot  be  carried  on   without  mutual 

orifices  of  comfort ;  and  that,  in  all  actions  for  dis* 

mfort,  the  law  must  regard  the  principle  of  mutual 

justment :  and  the  notion  that  the  degree  of  discom- 

rt  which  might  sustain  an  action  under  some  circum- 

inces  must  therefore  do  so  under  all  circumstances,  is 

untenable  as  the  notion  that,  if  the  act  complained 

was  done  in  a  convenient  time  and  place,  it  must 
erefore  be  justified,  whatever  was  the  degree  of  annoy- 
ice  that  was  occasioned  thereby.  I  would  add  that 
e  judgment  of  H^'illes  J.,  in  Hole  v.  Barlow  appears 

me  sound,  although  the  question  left  by  B^lesy  J.,  has 
ten  decided  to  be  wrong.''  And  Bt/les  J.,  in  the  same 
se,  p.  478,  does  not  seem  disposed  to  acknowledge  that 
s  ruling  in  Bole  v.  Barlow  was  incorrect.  His  direction 

that  case  was,  p.  335,  '^  No  action  lies  for  the  use,  the 
asonable  use,  of  a  lawful  trade  in  a  convenient  and  pro- 
T  place,  even  though  some  one  may  suffer  annoyance 
3m  its  being  so  carried  on,^'  and  the  Court  of  Common 
leas  afiSrms  that  ruling.  [Mellor  J.  In  a  case  at 
eicester,  before  fVtlles  J.,  in  which  I  was  counsel,  he 
id  that  some  expressions  are  attributed  to  him  in  Hole 

Barlow  (a)  which  he  did  not  use.     Cockbum  C.  J. 

(a)  4  a  B.  N.  S.  334. 
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Is  Bamfardv.  Tumky  (a)  gmng  to  the  House  of  Lords?] 
It  is  believed  not  In  The  WoMiead  Board  qf  HeaUh, 
appts.^  HiU,  respt  {b),  immediately  sneoeeding  tbe  for- 
mer case^  it  was  held  that  brick  burning  is  not  neoes 

sarily  a  noxious  or  offensive  business,  trade  or  manufac-     — 
ture  within  The  Public  Health  Act,  1848,  11  &  12  Vid  -^^ 
c.  68.   In  delivering  his  judgment  Wiiks  J.  says,  p.  484    «^. 
— "  The  case  of  Hok  v.  Barlow,  I  may  observe,  has  bee^^n 
misunderstood.     The  judgment  of  at  least  one  of  il^^^e 
Judges  in  that  case  proceeded  on  the  ground  that        ^ 
man's  enjoyment  of  his  own  property  is  necessarily  rn^n 
some  degree  subservient  to  the  general  good  of  the  pubis  e. 
It  is  still,  I  apprehend,  an  open  question,  which  must  one 
day  be  determined  by  the  highest  tribunal,  whether  one 
who  carries  on  a  business  under  reasonable  circuinstanoes 
of  place,  time,  and  otherwise,  can  be  said  to  be  guilty 
of  an  actionable  nuisance.     According  to  Chief  Baron 
Comyni  and  Hole  v.   Barlow^  he  may :   according  to 
some  of  the  Judges  in  the  Exchequer  Chamber,  he  may 
not.    I  do  not  pretend  to  offer  an  opinion  upon  a  sub- 
ject which  has  been  considered  doubtful  by  so  many 
superior  intellects.^'     [^Cochburn  C.  J.    What  he  meant 
there  was,  that  the  question  must  be  taken  to  the  highest 
tribunal,— not  that  it  is  an  open  question  of  law.    Black- 
bum  J.    We  must  go  according  to  the  decision  of  the 
Exchequer  Chamber  in  Bamford  v.  Turrdey  (a),  what- 
ever might  be  said  of  that  case  in  a  Court  having  juris* 
diction  to  review  it.] 


S 


CocKBURN  C.  J.  There  ought  to  be  no  rule.  The 
direction  of  my  brother  Mellor  cannot  be  found  fault 
with  if  looked  at  by  the  light  of  the  decision  of  the 

(a)  SB.^S.  66.  (*)  1  a  B,  N.  5.  479. 
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majority  of  the  Judges  of  the  Exchequer  Chamber  in       1863. 

Bamford  v.  TumUy  (a).     That  decision  overruled  the       tipping 

previous  one  of  the  Common  Fleas  in  Hole  v.  Barlow  {b\    g^  Helbh'b 

and  establishes  that,  where  a  case  of  nuisance  is  sought      Smeititig 

;o  be  made  out,  it  is  not  a  right  question  to  put  to  the 

orj  to  say  whether  the  place  where  the  act  was  done 

ras  a  proper  and  convenient  one  for  the  purpose,  or 

rbether  the  doing  it  in  that  place  was  a  reasonable  use 

»y  the  defendant  of  his  own  land.     And  if  that  question 

s  to  be  excluded  with  respect  to  the  relative  positions  of 

he  plaintiff  and  defendant,  as  private  individuals,  it  is 

ikewise  inconsistent  with  sound  reason  to  say  that  the 

natter  can  be  considered  with  reference  to  the  interest 

»f  the  public.     It  is  new  to  me  to  hear  that^  without 

compensation,  an  individual  is  precluded  from  redress 

or  private  injury  on  account  of  a  benefit  to  the  public 

irising  firom  that  injury.     If  that  is  an  answer  in  the 

aue  of  B.^  it  will  likewise  be  so  in  those  of  C.  D.  J?., 

ind  so  on.     That  appears  to  me  to  be  getting  out  of 

the   decision  of  the  Exchequer  Chamber  in  Bamford 

7.  TumUy.     On  that  decision  I  express  no   opinion. 

I  am  bound  by  it,  and  must  act  on  it.     For  the  present 

purpose,  it  is  only  necessary  to  say  that,  according  to  the 

decision  in  that  case,  the  summing  up  of  my  brother  ^e//or 

was  right ;  and,  if  it  was  wrong  in  any  respect,  the  error 

is  one  of  which  the  other  side  is  the  only  party  entitled 

to  complain.     But  as  the  question  is  of  the  greatest 

importance,  we  will  give  Mr.  James  leave  to  appeal. 

WiGHTMAN,  Blackburn  and  Mellor  JJ.  concurring. 

Rule  refused, 
(a)  ZB.^a,  66.  (4)  4  C  B.  N.  S.  034. 


616  [eXCH.   CH.   MICHAELMAS  TERM.] 

[1864.] 

IN  THE  EXCHEQUER  CHAMBER 

^Nov^^*  Tipping  against  The  St.  Helen's  Smelting^h 

^^^•1  Company  (Limited). 

For  head  note,  see  ante,  p.  606. 

'T^HE  defendants,  having  appealed  against  the  a^tDore 
decision, 

Edward  James  (Hindmarch  and  Webster  with  tz^imj^ 
for  the  defendants,  repeated  his  argument  in  the  CZSoort 
below,  and  cited  Barwell  v.  Brooks,  coram  Sha^sboeU 
V.  C.  {a). 

MeUish  (with  whom  were  Brett  and  Mihoard),  tor  the 
plaintiff,  was  not  called  on. 

The  Court  :  consisting  of  Eele  C.  J.,  Pollock  C.  !^'> 
and  Channell  B., — Byles  and   Keating  J  J.  Bkjl^' 
WELL  and  PiGOTT  BB.  having  left  the  Court  before  il^ 
conclusion  of  the  argument :  held,  that  no  misdirectic::^^^ 
appeared  in  the  charge  of  Mellor  J.,  and,  consequentlj^^^ 
the  judgment  of  the  Court  below  must  be  affirmed    -^'^  * 
Pollock  C.  B.  observing  that,  although  he  had  expressed        ,. 
a  different  opinion  in  Bamford  v.  Turnley  (ft),  he  fel^"  ^^ 
himself  in  this  Court  bound  by  the  judgment  of  thr^^^^ 
majority  of  its  members  on  that  occasion. 

Judgment  affirmi 

(a)  Note  to  Walter  v.  Selfe,  15  Jur.  418.   See  also  ^  De  Gex  ^ 
3ia325.  (ft)3B.  #SL6a 


le 
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1863. 


Williams  against  Gibbons.  Thursday, 

Novemher\2ih. 


"Where  a  person  arrested  by  force  of  a  warrant  issued  under  The   jhsconding 
Lbaconding  Debtors  Arrest  Act,  1851,  14  &  15  Vict.  c.  52.,  is  discharged   x)ebtarA  jSrest 
1  consequence  of  no  capias  having  been  issued  within  seven  days,  he    j^^f^  j^  a  j5 
lAj  be  arrested  a^^ain  on  a  capias  issued  after  that  period  on  the  same    p^J^  ^  52^ 
laterials :  oyerruling  Masters  v.  Johnson^  8  Blxch,  03.  Capitis, 

Arrest. 

^m  the  12th  October y  1863,  a  warrant  to  arrest  the 
defendant  under  The  Absconding  Debtors  Arrest 
Let,  14  &  15  Vict.  c.  52.,  was  granted  by  the  Judge  of 
.  County  Court,  by  force  of  which  the  defendant  was 
nested  on  the  14th.  A  writ  of  summons  for  the  same 
ause  of  action  had  been  previously  sued  out  of  this 
k>urt.  A  capias  not  having  been  issued  within  the 
even  days  required  by  the  statute,  the  defendant  was 
ischarged  out  of  custody,  but  a  capias  was  subsequently 
isued  on  the  same  materials  on  which  the  warrant 
ras  granted,  and  the  defendant  was  arrested  under  it. 
application  for  his  discharge  out  of  custody  was  made 
0  fVightman  J.  at  Chambers,  who  referred  ihe  parties 
3  the  Court 

Mclntyre  moved  for  a  rule  accordingly. — The  language 
f  The  Absconding  Debtors  Arrest  Act,  1851,  14  &  15 
^L  c.  52.  8, 1.,  shews  that  a  capias  issued  after  a  warrant 
)r  arrest  under  that  Act  is  only  a  continuance  of  the 
'arrant,  and  consequently  when,  by  the  lapse  of  seven 
ays,  the  warrant  has  spent  its  force,  the  capias  falls  to  the 
round.  [Blackburn  J.  Sect.  3  says  that  the  warrant  is 
3  be  auxiliary  to  the  capias.]  They  may  be  reciprocally 
3  to  each  other.     [  H^ightman  J.     Suppose  the  defend- 
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1863.  ant  were  discharged  out  of  custody  because  the  warrant 
Williams  ^^  defective  on  the  face  of  it,  would  that  prevent  a 
Gibbons,  capias  being  issued  ?]  Perhaps  not.  If  a  capias  is  bad 
a  second  may  be  issued.  Masters  v.  Johnson  (a)  is  in 
point  It  was  there  held  that,  under  The  Absconding 
Debtors  Arrest  Act,  1851,  where  the  capias  is  obtained 
on  the  same  materials  as  the  warrant,  the  capias  must 
be  issued  and  served  within  seven  days  after  the  warrant 
is  obtained,  otherwise  both  warrant  and  capias  are  void, 
and  the  party  is  entitled  to  his  discharge  from  custody, 
or  to  have  the  money  deposited  by  him  in  lieu  of  bail 
restored.  That  judgment  proceeds  on  the  ground  that 
that  limitation  is  imposed  by  the  statute,  and  that  to 
arrest  a  defendant  under  the  above  circumstances  would 
be  a  violation  of  the  principle  not  allowing  a  person 
"  bis  vexari  pro  ^tdem  causfi,"  the  warrant  being  but  the 
first  part  of  the  capias  and  introductory  to  it.  [He  also 
cited  Hughes  v.  Griffith  (b),  where  it  was  held  that  when 
the  seven  days  expired  on  Good  Friday,  a  capias  issued 
the  following  Wednesday  was  in  time,  as  being  the  next 
practicable  day.]  [Blackburn  J.  That  case  does  not 
overrule  Masters  v.  Johnson,  but  some  observations  of 
the  Judges  shew  that  they  looked  on  it  with  doubt  and 
suspicion.] 


Gray  shewed  cause  in  the  first  instance. — The  ol 
process  of  commencing  a  suit  was,  in  this  Court  b] 
latitat,  and  in  the  Common  Fleas  by  capias,  neithei 
of  which  was  issued  on  the  ground  that  the  defendani 
meditated  flight,  and  no  arrest  was  actually  madi 
unless  in  actions  of  trespass,  or  the  party  neglected  ti 

(a)  8  Exch,  63. 

(h)  32  L.  J.  C.  P.  47;  13  C.  B.  N.  S.  324. 
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obey  the  process  of  the  Court.  Stat  1  &  2  Vtct.  c.  110.  1353. 
abolished  these  writs^  sect.  1,  and  substituted  the  writ  william§~ 
of  summons^  sect.  2.  It  likewise,  by  sect.  3,  enabled  gibboiw. 
a  Judge  to  allow  a  capias  to  be  issued  if  the  defend- 
ant meditated  flight,  but  this  was  only  an  incidental 
step  in  the  cause,  and  might  be  resorted  to  at  any 
stage  of  it.  And  if,  after  a  capias  under  that  Act 
was  granted,  the  defendant  could  satisfy  a  Judge  that 
he  had  no  intention  of  going  abroad,  he  would  be  dis- 
charged, but  then  a  new  capias  might  issue  if  it  after^ 
wards  appeared  that  he  had  such  intention.  This  state 
of  the  practice  was  open  to  the  inconvenience  that  a 
capias  could  not  be  applied  for  until  a  writ  of  summons 
was  issued,  and  in  the  meantime  the  debtor  might  have 
gone  away.  To  remedy  this  The  Absconding  Debtors 
Arrest  Act,  1851, 14&  15  Vict  c.  52.,  was  passed;  sect  1 
of  which  provides  that  if  a  person  who  has  a  claim  against 
another  can  satisfy  a  Commissioner  of  the  Court  of 
Bankruptcy,  or  a  County  Court  Judge,  that  his  debtor 
means  to  flee,  a  warrant  may  issue  under  which  he  may 
be  detained  for  seven  days  in  order  to  give  the  creditor 
the  opportunity  of  applying  for  a  capias.  But  this  is 
no  proceeding  in  the  action;  for  the  proviso  in  the 
section  says  that  the  creditor,  "  in  cases  where  no 
action  shall  be  pending,  shall,  before  the  issuing  of  such 
writ  of  capias,  cause  a  writ  of  summons  to  be  issued  out 
of  some  one  of  the  Superior  Courts  of  law  against  such 
debtor  &c.,  and  such  debtor  &c.  shall,  if  in  custody,  be 
served  with  such  writ  of  capias,  within  seven  days  from 
the  date  of  such  warrant"  But,  although  the  debtor 
has  not  been  arrested  within  the  seven  days  limited  by 
the  warrant,  he  may  still  be  arrested  on  a  capias.  The 
decision  of  the  Court  of  Exchequer,  in  Masters  v. 
Johnson,  proceeded  on  the  fallacy  that  the  warrant  of  the 
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1863.        Commissioner  in  Bankruptcy,  or  of  the  County  Courfc^^^^^^ 
Williams      Ju<5ge,  is  the  beginning  of  an  action  of  which  the  capias  ^^  ^ 
Gibbons.      ^®  ^^^  *  continuation.     [Wigktman  J.     Sect.  6  say^^^ 

'^As  soon  as  the  person  so  arrested  as  aforesaid  l^^^^->^  * 
been  taken  into  custody,  or  detained,  under  the  writ         ^ 
capias  hereinbefore  mentioned,  the  force  and  effect 
the  said  warrant  so  granted  as  aforesaid  shall  imi^--^ 
diately  cease  and  determine,  and  the  said  sheriff  skr^t^^ 
hold  the  said  person  under  or  by  virtue  of  the  said  ^tt^'^  j 

of  capias,  in  like  manner  as  if  the  said  person  had  heem  I 

first  arrested  under  and  by  virtue  of  the  same.'*    TL^ 
warrant  is  only  to  enable  the  sheriff  to  hold  him  until  ^^ 
capias  can  be  sued  out.] 

Mclntyre,  in  support  of  the  rule. — Sect  I  of  Thc^^" 
Absconding  Debtors  Arrest  Act,  1851,  renders  it  im-*^ 
perative  on  the  creditor,  who  has  obtained  a  warrant  ^ 
under  it,  to  issue  his  capias  ybr^AuTtM.     The  arrest  under  -^^^** 
this  warrant    is    the    same  as    a    first    arrest    on   a.^^ 
capias. 

WiGHTMAN  J.  The  defendant  in  this  case  was  arrestecO^^cd 
in  the  first  instance  by  force  of  a  warrant  issued  under ^^  er 
stat.  14  &  15  Vict.  c.  52.,  which  recited  that  the  lawr  -^^» 
then  in  force  for  the  arrest  of  debtors  absconding  froncB^^ni 
England  were  insufiicient  and  inadequate  for  that  puiK'^«:=ir- 
pose,  by  reason  of  the  delay  occasioned  in  obtainin^"^*' ng 
the  necessary   process.     It  may  be,  as  probably  w^  -^ras 
the  case  here,  that  if  a  plaintiff  were  to  apply  for      ""^  • 
capias  in  the  first  instance  the  defendant  would  get  o"  ^::^ut 
of  the  jurisdiction   before   it  could  be  executed,   ax^-^Bod 
it    was    therefore    essential    to    provide    means    9c:    for 
stopping  him   until   that  process   could   be  procuiu^'  "yrf- 
But    then,    in    order    to    make    an    arrest    under  ^i 
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warrant  imied  by  force  of  that  statute  bindings  it  is  1863. 
neoeasarjr  that  a  capias  shall  be  issued  forthwith.  This  wiLUAiii 
was  not  done  here^  but  one  was  issued  on  the  same  qjbbohb. 
materiak  as  those  before  the  County  Court  Judge,  and 
which  were  considered  sufficient,  not  merely  by  him, 
but  by  the  Judge  of  the  superior  Court  who  made  the 
order  for  issuing  the  capias.  After  the  defendant  had 
been  discharged,  in  consequence  of  the  plaintiff  not 
having  taken  the  necessary  proceedings  within  the  seven 
days  allowed  by  the  statute  for  executing  the  warrant, 
he  was  arrested  again  under  a  capias.  The  objection 
made  is,  that  he  could  not  lawfully  be  arrested 
under  that  capias ;  that  a  capias,  imder  such  cir- 
cumstances, is  a  mere  continuation  of  the  proceed- 
ing before  the  County  Court  Judge,  and,  as  that 
fiuled,  that  which  followed  it  failed  also.  That  does 
not  appear  to  be  a  true  ground,  for  sect.  3  says: 
^The  warrant  or  warrants  which  shall  be  issued  by 
virtue  of  this  Act  shall  be  auxiliary  only  to  the  pro* 
pesses  now  in  use,  and  shall  be  wholly  void  and  of 
none  effect  whatsoever,  as  a  protection  to  the  person 
on  whose  behalf  such  warrant  shall  have  issued,  unless 
such  writ  of  capias  shall  be  issued  and  served  in  manner 
aforesaid.''  The  assistance  thus  given  by  the  statute 
fiedls,  because  the  capias  was  not  issued  in  proper  time, 
but  I  cannot  see  in  that  any  sufficient  reason  for  saying 
that  the  writ  was  affected  at  all  by  what  occurred  under 
the  warrant.  If  the  defendant  had  gone  away  it  would 
be  impossible  to  do  anything,  but,  as  he  was  still  in 
England  and,  in  the  opinion  of  the  Judge,  about  to 
abscond,  he  might  be  taken  on  a  capias. 

The  case  of  Masters  v.  Johnson^  in  the  Exchequer  (a), 
(a)  8  Exch,  ^, 

VOL.  rv.  2  8  B.  &  s. 
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1863.       ^^  relied  on  by  the  defendant,  and  there  that  Court 
Williams      certainly  seem  to  have  considered  such  a  proceeding 
Gibbons.      ^   *^®   present  irregular.    Alderson  B.,  in  delivering 
the  judgment,  says,  at  p.  68,  "This  capias  was  applied 
for,  not  on  independent   groimds,  but  on  the  same 
grounds  on  which    the  Commissioner's  warrant  was 
originally  obtained/'     That  may  have  been  so,  but  it 
makes  no  difference,  for  the  only  object  of  the  capias  is  to 
prevent  the  defendant's  absconding.     He  goes  on,  "  It 
is  in  truth  a  part  of,  and  a  completion  of  that  proceeding; 
and  inasmuch  as  it  did  not  comply  with  the  Act  by 
being  issued  and  served  within  the  limited  time,  we 
think  that  the  defendant  could  not  l^ally  be  arrested 
and  detained  under  it.''    The  defendant  could  not  be  ^ 
detained  imder  the  warranty  but  why  not  on  an  inde-^^i. 
pendent  proceeding,  if  the  Judge  was  satisfied  that  h^^ 
was  about  to  abscond?     Alderson  B.  proceeds  : — ^"W^^ 
think,  therefore,  that  this  falls  within  the  principle  0^:= 
not  allowing  a  defendant  bis  vexari  pro  e&dem  causa.^^- 
That  does  not  apply.     Here  the  defendant  is  about  t=9 

go  abroad,  and  the  Judge  is  satisfied  of  that  &ct.    . 

man  being  twice  taken  into  custody  for  the  same  cau=^ 
of  action  on  the  same  ground  is  quite  a  different  thin 
This  is  not  the  same  cause  of  action ;  but  he  was  tak^^ 
because  he  was  going  abroad,  and  yet  if  Mr.  Melnt^f^ 
is  right,  and  the  attempts  to  take  him  were  ineffectu.  ^ 
he  might  go  abroad  at  any  other  time  with  imptmL'' 
However  the  judgment  of  the  Exchequer  is  qualified, 
a  certain  extent,  "  We  do  not  say  that  no  fresh  caj^^S 
can  issue;  on  the  contrary,  if  applied  for  on  fin^5== 
grounds  at  any  time  afterwards,  it  will  be  valid,  and  *=^  - 
defendant  may  lawfully  be  detained  under  it."  Tlx^^^ 
is  however  a  subsequent  case  in  the  Common  Plea^      < 
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Htyhm  y.  OriffUh  (a),  where  the  Judges  of  that  Court        1863. 


teem,  not  expressly  indeed  by  their  judgment,  for  it  was  Wiluams 
not  necessary  there  to  decide  the  precise  point  now  before  gibbovs. 
nsy  but  by  their  expressed .  opinions,  to  doubt  the  above 
case  in  the  Exchequer.  There,  on  the  same  objection 
being  urged  that  is  made  here,  Erie  C.  J.,  in  the  course 
of  the  argument,  asks,  p.  48,  '^  Why  may  not  the  cre- 
ditor have  an  original  capias?'^  And  Williams  J.  adds, 
''  IS  there  is  a  sufficient  affidavit  of  debt  and  of  there 
being  probable  cause  to  believe  that  the  debtor  is  about 
to  leave  the  country,  I  do  not  see  why  the  capiat  should 
be  set  aside  because  the  proceedings  under  the  Abscond- 
ing Debtors  Arrest  Act  were  informal''  Then,  adverting 
to  the  point  in  the  judgment  of  the  Exchequer  that  fresh 
materials  should  have  been  obtained,  Erie  C.  J.  says, 
"  I  cannot  understand  what  is  meant  by  fresh  materials; 
the  debt  is  the  same,  and  the  intention  to  go  abroad 
continues.''  fFilliams  J.  observes,  '^  Though  there  be 
the  same  meditatio  fugtB,  you  say  it  must  be  proved  by 
different  facts." 

For  the  above  reasons  I  differ  from  the  Court  of 
Exchequer  in  that  case,  and  therefore  it  appears  to  me 
that  this  rule  should  be  discharged* 

Blackbubn  J.  I  am  of  the  same  opinion.  I  agree 
with  Mr.  Mclntyre  in  thinking  that  the  decision  in 
Masters  v.  Johnson  (6)  is  quite  in  point  in  his  favour, 
10  that  we  cannot  discharge  this  rule  without  saying  that 
we  differ  from  the  opinion  of  the  Exchequer  in  that  case. 
If  this  were  a  case  in  which  a  writ  of  error  or  an  appeal 
lay,  the  decision  of  a  Court  of  co-ordinate  jurisdiction 
would  bind  us.  But  being  a  case  where  neither  does, 
(tf)  32  X.  J.  a  P.  47.  (A)  8  Exch,  63. 

2  s  2 
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1868.       the  Coart  must  decide  for  itsel£    The  decision  of  a 
Willi AHB     Court  of  co-ordinate  jurisdiction  is  always  worthy  of 
G1BBOK8.      attention^  but  if  we  see  its  decision  clearly  wrong  we 
must  not  follow  it. 

Let  us  look^  then^  as  Mr.  Gray  has  invited  ns^  to  ilie 
state  of  things  before  The  Absconding  Debtors  Arrest 
Act^  1851^  14  &  15  Vict  c.  52.  In  a  superior  Court  the 
writ  of  summons  commenced  the  action.  The  capias 
entitled  the  plaintiff  to  have  the  defendant  arrested  by 
order  of  a  Judge^  but  that  could  not  be  done  before  a 
writ  of  summons  was  issued.  That  being  so,  where  a 
debtor  in  the  provinces  was  about  to  go  abroad  the 
necessity  of  sending  to  London  to  get  a  writ  of  capias 
must  have  occupied  some  little  time,  during  which  he 
might  have  disappeared.  Taking  this  into  view,  the 
Legislature  passed  The  Absconding  Debtors  Arrest  Act, 
1851,  which  provides  that,  although  no  action  has  been 
commenced,  if  the  creditor  can  satisfy  the  Judge  of  a 
local  tribunal,  t.  e.  a  Commissioner  of  Bankruptcy  or  a 
County  Court  Judge,  that  the  debtor  is  going  abroad, 
he  may  issue  a  warrant  under  which  the  debtor  may 
be  arrested  and  detained.  But  then  it  provides  that  the 
party  who  has  caused  him  to  be  arrested  or  detained 
must  commence  an  action  in  the  superior  Court,  and 
get  a  Judge  to  issue  a  capias,  otherwise  the  debtor 
shall  be  discharged,  and  the  party  who  caused  him  to 
be  arrested  or  detained  will  not  be  protected. 

Then  comes  the  question.  Does  the  fact  of  the  capias 
not  having  been  issued  within  seven  days  invalidate  the  ^— — ^  ^^ 
capias,  or  does  it  simply  render  void  the  detention  under  —  ^^^^^ 
the  warrant,  which,  by  the  express  language  of  thi  ^  -^® 
3rd  section  of  the  Act,  is  to  be  auxiliary  to  the  pr 
of  the  superior  Court  ?     There  is  nothing  in  The  Ab- 
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aconding  Debtors  Arrest  Act,  1851  which  says  that  the        1863. 
capias  is  limited  in  its  power  because  there  has  been     Williams 
a  warrant  issued  under  The  Absconding  Debtors  Act.      gibboss. 
The  capias  remains,  as  under  stat  1  &  2  Fict  c.  110-, 
imrt  of  the  proceedings  of  the  superior  Court    Suppose 
"the  affidavit  of  a  cause  of  action  had  said  nothing  about 
^e  warrant,  that  would  not  affect  the  capias.     The 
Absconding  Debtors  Arrest  Act,   1851  is  merely  this, 
^hat  it  gives  additional  power  to  an*est,  within  the  limit 
^)f  seven  days,  which  is  obviously  to  enable  the  creditor 
^o  procure  the  process  of  the  superior  Court 

Masters  v.  Johnson  (a)  has  been  relied  on.  In  giving 
judgment,  p.  68,  Alderson  B.  says^  "This  capias  was 
applied  for,  not  on  independent  grounds,  but  on  the 
«ame  grounds  on  which  the  Commissioner's  warrant 
^as  originally  obtained.  It  is  in  truth  a  part  of,  and 
a  completion  of  that  proceeding;  and  inasmuch  as 
it  did  not  comply  with  the  Act  by  being  issued 
and  served  within  the  limited  time,  we  think  that  the 
defendant  could  not  legally  be  arrested  and  detained 
under  it.''  If  the  capias  were  in  truth  a  comple- 
tion of  the  warrant  given  by  the  local  tribunal,  I 
should  agree  in  that  conclusion.  But  it  appears  to 
me  very  plain  that,  instead  of  the  capias  being  a  com- 
pletion of  the  warrant,  the  warrant  is  an  auxiliary 
proceeding  to  the  capias.  I  therefore  think,  with  every 
respect  for  the  eminent  Judges  who  decided  that  case, 
that  the  judgment  of  the  Court  of  Exchequer  was 
decidedly  wrong. 

MsLLOR  J.     I  hesitate  to  differ  from  the  considered 
Judgment  of  the  Exchequer  in  Masters  v.  Johnson  (a); 
(a)  8  Exch.  63. 


GiBBORS, 
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1868.  but,  ^th  all  poanble  respect  for  the  Judges  who 
WiLtiiMB  delivered  it,  I  am  satisfied  that  it  proceeded  on  a 
misapprehension  of  the  efiect  of  these  two  statutes. 
From  what  Mr.  Gray  has  said,  it  plainly  appears  that  a 
warrant  issued  under  The  Absconding  Debtors  Arrest 
Act,  1851,  which  gives  power  to  arrest  a  debtor  on 
shewing  that  he  meditates  flight,  is  auxiliary  to  the 
process  of  a  superior  Court.  The  preamble  of  that 
Act  speaks  of  the  delay  incurred  in  procuring  a  capias, 
during  which  the  debtor  might  escape;  and  provides 
against  this  by  allowing  the  creditor  to  have  recourse  to 
a  Commissioner  of  Bankruptcy  or  a  County  Court  Judge. 
But  it  only  gives  them  power  to  issue  a  warrant 
which  shall  be  effective  for  seven  days.  If  a  capias  is 
not  obtained  in  that  time,  the  detention  under  the 
warrant  becomes  illegal,  and  the  party  obtaining  it  is 
not  protected.  If  it  is  obtained  within  that  time, 
the  proceedings  thenceforth  will  be  taken  as  they 
would  have  been  before  the  issuing  of  the  warrant 
Therefore  the  doubts  thrown  out  by  the  two  Judges  of 
the  Common  Fleas  in  Hughes  v.  Oriffiib  (a)  are  well 
founded ;  and,  being  under  the  necessity  of  determining 
whether  we  will  abide  bv  the  decision  of  the  Exchequer, 
I  must  say  that  I  cannot  abide  by  it. 

Rule  discharged.  , 

(a)  32  L.  J,  a  P.  47 ;  13  C.  B.  N.  S.  324. 
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1863. 


Peek  against  The  North  Staffobdshirb       .^^JS^^th 
Railway  Company.  

•^  ^      -^  Casts  an  <^' 

peal  to  Ex- 
A  idatntiff  obtained  judgment  in  this  Court,  which  was  reversed  by  chequer 
^^•%e  £cchequer  Chamber  on  appeal.     On  appeal  to  the  House  of  Lords,    Chamber, 
^^e  judgment  of  the  Exchequer  Chamber  was  reversed,  and  that  of  this 
^^^urt  afltaned.    Held,  that  the  plaintiff  was  entitled  in  this  Court  to 
-^.  ^DcoTer  the  costs  of  the  proceedings  in  the  Exchequer  Chamber. 

^  pHIS  was  an  action  for  negligence,  in  which  judg- 
ment was  given  by  this  Court  in  favour  of  the 
:^>laintiff;  E.  B.  ^  E.  958.  The  defendant  took  the 
^i^aae  by  appeal  into  the  Court  of  Exchequer  Chamber, 
^3y  which  that  judgment  was  reversed;  Id.  986.  1003. 
TXhe  plaintiff  appealed  against  that  reversal  to  the  House 
^of  Lords,  which  reversed  the  judgment  of  the  Court 
^of  Exchequer  Chamber,  and  affirmed  the  judgment  of 
^diis  Court  (10  H.  L.  Ca.  473.  588),  making  no  order  as 
"^o  costs. 

//.  Jame$i  on  the  19th  November^  obtained  a  rule  to 

^"^Cax  the  plaintiff  his  costs  of  the  proceedings  in  the 

^Exchequer  Chamber,  citing  Cooper  v.  Slade{a),  where 

Xiord  Campbell  says,  p.  83,  ^^  If  the  judgment  of  the 

House  of  Lords  had  been  a  simple  affirmance  of  the 

judgment  in  this  Court,  the  plaintiff  would  have  been 

entitled  to  the  costs  he  asks  ;*'  namely,  the  costs  of  a 

Trill  of  exceptions  in  the  Exchequer  Chamber,  which  had 

reversed  the  judgment  of  this  Court  and  awarded  a 

'enire  de  novo. 

(a)  28  L.  J,  Q.  B.  82. 
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Quoin  shewed  cause. — ^The  House  of  Lords^  by  wbich 
the  cause  was  finally  decided^  has  made  no  order  as  to 
costs,  and  the  plaintiff  is  not  entitled  to  those  of  the 
proceedings  in  the  Exchequer  Chamber,  whose  judg- 
ment was  against  him.    The  general  rule  is,  that  where 
judgment  is  reversed  on  error  each  party  pays  his  own 
costs.      [^fVightman  J.  referred  to  R^.   Qcn.   as    to 
Pleading,  Trin.  T.  1853,  reg.  25 :— "  The  costs  of  pro- 
ceedings in  error  shall  be  taxed  and  allowed  as  costs  in 
the  causa'']     That  rule  doed  not  apply  to  a  case  like 
the  present,  where  costs  were  not  allowable  by  the  law 
as  it  previously  stood;  Fisher  v.  Bridges  (a).     {^Black- 
bum  J.    That  case  was  in  error^  not  on  appeal.     His 
Lordship  referred  to  Young  v.  MoeUer  (6).]      It  might 
be  otherwise  if  the  Exchequer  Chamber  had  affirmed 
the  judgment  of  this  Court    The  dictum  attributed 
to  Lord  Campbell  in  Cooper  v.  Slade{c)  is  not  to 
found  in  the  report  of  the  same  case  ml  E.  ^  E.  836. 
889,  and  the  judgment  proceeded  on  the  ground  tha^. 
the  plaintiff,  though  a  successful  party  in  the  House  o 
Lords,  was  not  entitled  to  the  costs  of  the  pi 
in  the  Exchequer  Chamber  under  the  circum8tan( 
[He  mentioned  Adams  v.  Meredew  (d),  where,  a  plainti: 
having  obtained  a  verdict,   the  Court  of   Exchequ( 
arrested  the  judgment,  which  was  reversed  by  the  Exche- 
quer Chamber  on  error,  and  it  was  held  that  the  plaint^::^ 
was  entitled  to  the  costs  of  the  motion  in  arrest 
judgment,  and  that  they  must  be  taxed  by  the  offi< 
of  the  Court  of  Exchequer.     Wightman  J.     That 
seems  to  govern  this.    The  House  of  Lords  gave  t 
decision  which  the  Exchequer  Chamber  ought  to  hi 
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(a)  4E.^jB,  666. 

{c)  28  X.  J.  Q.  B,  82,  83. 


{b)  eRj-B.  681. 
(<£)  3  r.  #,7:419. 
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given.  Coeibum  C.  J.  The  effect  of  it  is  to  put  the 
plaintiff  in  the  same  position  as  if  the  Exchequer 
Chamber  had  aflSrmed  the  judgment  of  this  Court] 

H,  James  was  not  called  on  to  support  the  rule. 

Per  CuRfAM.      (CocKBURN   C.  J.^  WioHTBiAN   and 
HBlackburn  JJ.) 

Rule  absolute. 
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The  Queen  against  The  Inhabitants  of 
Stapleton. 

^   Land  and  premises  were,  under  the  sanction  of  the  Court  of  Chancery, 

^Ji  1859,  conveyed  to  feoffees  upon  the  trusts  of  a  settlement  made  by  one 

-%  C,  in  1706,  and  snbi'ect  to  a  scheme  and  order  of  the  Court  of  Clhan* 

'^ceiy  for  canning  out  the  same.     Under  this  settlement  and  scheme  the 

Veoifoea  held  the  premises  in  trust  to  permit  the  Master,  Wardens, 

— Amriirtaptf  and  Commonal^  of  the  Merchant  Venturers  of  Bristol  to 

%old  and  ex\joy  the  same  tor  a  residence  for  a  certain  number  of  poor 

T>^8,  m  schoolmaster  and  necessary  servants  to  inhabit  in,  and  for  a 

school  to  teach  the  boys,  the  trustees  to  find  and  provide  for  their  board 

mnd  lodging  there,  and  ultimately  put  them  out  as  apprentices;    a 

sipecified  number  of  those  boys  to  be  the  sons  of  freemen  of  Bristol^  or 

Dom  within  that  dty ;  the  rest  might  be  bom  elsewhere,  but  a  preference 

to  be  given  to  the  founder's  kin  and  name ;  all  to  bp  educated  in  the  tenets 

of  the  Church  of  England.    A  portion  of  the  promises  having  been 

appropriated  to  the  use  of  the  schoolmaster  for  this  purpose :  hold,  that 

he  was  liable  to  be  rated  to  the  relief  of  the  poor  as  occupier  of  the 

don  of  the  premises  appropriated  to  his  use,  and  the  trustees  as 

piem  of  the  residue. 

nnWO  cases,  arising  on  appeals  to  the  Quarter  Sessions 
of  Gloucestershire,   against   a  poor  rate  made  in 
October,   1861,  for   the   parish   of   Stapleton,   in   that 
county,  were  stated  for  the  opinion  of  this  Court 

RowLATT^s  Case. 
Richard  Rowlatt  and  others,  trustees  under  the  will 
of  Edward  Colston,  deceased,  were  rated  as  "  occupiers 
of  a  house,  garden  and  premises/' 


Friday, 
November  6th. 

Poor  rate. 
Beneficial 
occupation. 
Premises  held 
in  trust  for  a 
charity. 
Schoolmaster. 
Trustees, 
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'1868.  ^7  indentures  of  lease  and  release^  dated  reapecii?ely 

^^  Q^,^^  the  24th  and  25th  November,  1708,  Edward  ColOon, 
.^'  .  of  London,  merchant,  conveyed  to  certain  persons  (there- 
Staplbton.  inafber  designated  "  the  feoffees''),  and  to  their  heirs  and 
assigns,  for  ever,  certain  manors,  lands  and  hereditaments 
therein  particularly  described,  and  also  a  capital  mes- 
suage, then  and  since  known  as  The  Great  Home,  in 
the  parish  of  St  Augustine,  in  the  city  of  Bristol,  upon 
trust  to  permit  the  Master,  Wardens,  Assistants  and 
Commonalty  of  Merchant  Venturers  within  the  city  of 
Bristol,  and  their  successors,  for  ever  (thereinafter  desig- 
nated ''the  trustees"),  to  hold  and  enjoy  the  capital 
messuage,  &c.,  upon  the  trusts  following,  that  is  to  say, 
that  The  Great  House  should  be  for  ever  used,  enjoyed 
and  employed  for  a  house,  habitation,  and  abiding  place  for 
fifky  poor  boys  (by  a  subsequent  endowment  in  the  same 
deed  increased  to  100  poor  boys),  and  one  or  more 
schoolmaster  or  schoolmasters,  and  for  the  neoessaiy 
servants  to  inhabit  in,  and  for  a  school  to  teach  the 
boys ;  and  to  find  and  provide  for  such  boys  meat, 
drink,  washing  and  lodging,  and  clothing  of  all  sorts, 
both  linen  and  woollen ;  and  to  place  such  boys  ap- 
prentices from  time  to  time,  when  and  as  they  should 
become  capable,  and  to  pay  10/.  to  a  master  with  each 
boy  when  he  should  be  so  placed  and  apprenticed,  and 
a  convenient  allowance  for  such  schoolmasters  at  the 
discretion  of  the  trustees,  who  might  from  time  to  time 
displace  such  schoolmaster  and  schoolmasters  if  they 
should  think  fit,  and  also  from  time  to  time  repair  The 
Great  House ;  and  to  pay  and  discharge  all  the  before 
mentioned  liabilities  out  of  the  rents,  issues  and  profits 
of  the  said  manors,  &c.,  thereby  conveyed. 

It  was   further  provided,  that  any  vacancy   among 
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the  boys  should  be  filled  up  by  Edward  Colston^  the        1863. 
fimnder  and  visitor,  during  his  life,  and  that,  from  and    The  Qubkm 
after  his  decease,  one  half  of  the  number  of  boys  were  inhabitants  of 
to  be   chosen  by  "the  trustees  and  their  successors    Staplitoh. 
from  time  to  time/'  and  the  other  half,  after  the  decease 
of  the  executors  of  Edward  Colston^  by  Francis  Colsttm 
and  eleven   others  therein    named   (and  therein  and 
thereinafter  designated    "  the   nominees'^),  and   their 
successors,  from  time  to  time. 

It  was  further  provided  that  all  the  boys  should  be 
ordered,  governed,  placed,  and  upon  just  cause  displaced, 
by  the  trustees ;  and  that  the  poor  boys  should  be  the 
sons  of  freemen  of  Bristol,  or  born  within  the  city,  save 
twenty  of  the  boys  appointed  by  the  nominees ;  which 
Iwenty  boys  might  be  of  any  other  place,  with  a  pro* 
vision  in  favour  of  boys  akin  to  or  of  the  name  of 
Edward  Colston. 

The  indenture  of  release  contained  a  clause  of  forfeiture 
in  fiivour  of  Chrisfs  Hospital,  in  case  of  certain  defaults 
on  the  part  of  the  trustees  and  nominees ;  and  further 
provided,  that  as  well  the  master  and  masters  of  the 
said  school  as  the  said  poor  boys  should  be  subject  to, 
and  guided  and  governed  by,  the  rules,  orders,  and 
directions  mentioned  in  the  second  schedule  thereto 
annexed. 

Among  these  rules  were  the  following : — 

7.  The  master  shall  be  one  that  keeps  good  order  in 
&is  ftimily. 

18.  The  parents  shall  submit  their  children  to  the 
tdes  of  the  house  and  discipline  of  the  school  when 
rtiilty  of  any  fault,  without  coming  to  complain ;  but 
)iat  no  injury  may  be  done  to  them  by  their  master  it 
^ill  be  necessary  that  the  Hall  appoint  a  committee  of 
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1863.       BOtne  of  their  members  to  yisit  them  monthly^  or  at 

The  QuBBH    ^®*^  ^^^  every  quarter^  who  shall  inquire  into  their 

inhAbitants  of  ^^^^^^ur,  and  how  they  are  treated  by  their  master  as 

Staplbtoh.    to  provisions  fee.,  who  shall  take  a  daily  note  of  such 

faults  as  they  are  guilty  of,  and  at  the  visitation  aoquaint 

the  committee  of  them ;  and  if  they  find  that  after  due 

admonition  hath  been  given  then  they  remain  inoor- 

rigible,  then   their  crimes   shall  be  represented  to  a 

general  court  of  the  Hall ;  and,  if  they  are  heinous  and 

often  repeated,  they  shall  have  power  by  the  majority 

of  their  voices  to  displace  them,  and  take  from  them  j 

their  school  clothes. 

19.  No  child  shall  be  taken  but  such  as  are  real  X 

objects  of  charity,  and  whose  parents  will   willingly  ^ 

submit  them  to  the  rules  and  education  of  the  house;  • 

that  none  be  taken  in  until  they  be  of  the  full  age  of        3^^ 
seven,  or  rather  eight  years,  not  exceeding  nine  and  ten       .mmu 
when  oldest,  and  that  they  be  not  continued  longer  than      mrmiM 
seven  years.     They  shall  wear  their  bands,  caps,  and     JC^jd 
dothes,  and  other  marks  of  distinction  every  day. 

On  the  Ist  August^  1842,  the  Master  of  the  Bolls,  on  .mm-ma 
an  information  filed  by  the  Attorney  General,  made  a^K  a 
decree,  declaring  that  the  lands,  tenements,  heredita — tb^h 
ments  and  premises  comprised  in  the  indenture  oih^:^  of 
settlement  of  1708,  were  held  on  the  charitable  pur-^^r.flur* 
poses  therein  expressed,  and  that  "  the  trustees''  werar-mr^re 
not  entitled  to  appropriate  the  rents  and  profits  to  thei^^^ir 
own  use ;  and  ordering  a  scheme  for  the  management  oc^  •  of 
the  charity,  and  the  application  of  the  rents  and  profitS'.SEts 
thereof. 

On  the  2nd  May,  1859,  the  Master  of  the  Bolls,  o^=^  on 
the  application  of  the  trustees,  declared  that  it  was  ft'  £^ 
and  proper,  and  for  the  benefit  of  the  charity,  that       ^t^it 
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lonid  be  removed  from  the  said  Great  Hmu  in  Si.        1863. 
^iffustine's  Back,  in  the  city  of  Bristol,  to  the  premises    The  Quanr 
mprised  in  the  assessment,  the  subject  of  the  present  inhabitants  of 
»peal ;  and  that  a  conditional  contract  for  the  purposes    Stapubtoh. 
ereof  entered  into  by  the  trustees  should  be  completed 
id  carried  into  effect.    And  it  was  ordered  that  the 
heme  hereinafter  mentioned  should  be  the  scheme  for 
e  future  regulation  of  the  charity,  and  that  the  removal 

the  school  should  be  completed,  and  the  necessary 
derations  in  the  premises  effected,  by  the  trustees,  with 
e  sanction  and  durection  of  the  Court. 

The  following  were  portions  of  the  scheme. 

1.  That  the  charity  and  the  lands  and  property  thereof 
lonld  continue  under  the  management  and  control  of 
le  Society  of  the  Merchant  Venturers,  therein  desig- 
ited  "the  trustees.'' 

2.  That  the  trustees  should,  with  the  sanction  and 
rection  of  the  Court,  complete  on  behalf  of  the  charity 
le  purchase  of  the  houses  and  premises  at  Stapletan, 
id  that  the  messuage  and  premises  should  thenceforth 
om  the  date  of  such  completion  be  called  Colston's 
^ospiial. 

8.  That  the  trustees  might  borrow  money  upon  mort- 
kge,  and  sell  The  Great  House  and  premises. 
5.  That  the  trustees  should,  with  the  sanction  of  the 
ourt  of  Chancery,  make  such  alterations  in  the  mes- 
lage  and  premises  and  land  at  Stapleton  as  shoidd  be 
cessary  for  the  adaptation  thereof  to  the  purposes  of 
e  hospital  or  free  school. 

11.  That  the  proportion  of  eighty  town  and  twenty 
OBtry  boys,  as  constituted  by  Edward  Colston,  should 
>t  be  interfered  with,  but  that  the  existing  limitation 
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1868.  of  eligibility  by  Urth  of  town  boys  should  be  extended 
The  QuBxx~  to  the  limits  of  the  present  borough. 
inhabitantBof  1*.  That  the  Burplos  of  the  charity  income  which 
should  remain  undisposed  of  after  making  the  payments 
and  investments  thereinbefore  directed  to  be  made> 
should  be  applied  in  adding  to  the  number  of  boys  in 
the  existing  school  such  a  number  as  the  surplus  income 
of  the  charity  should  from  time  to  time  be  suffidoit  for. 

The  conditional  contract  for  purchase  was  completed  j 

on  the  14th  July^  1859,  when  the  premises  were  con-  ^ 

veyed  to  the  present  ''feoflfees''  of  the  estates  comprised  ^ 
in  the  settlement  of  1708,  upon  the  trusts  thereof,  and  ^ 
subject  to  the  above  order  and  scheme.  The  alterations  ^^ 
and  additions  which  had  been  made  to  the  school  pre-  ^.^ 
mises  received  the  sanction  and  approval  of  the  Court  ^^-x: 
of  Chancery. 

The  trustees  and  nominees  hold  monthly  and  other  -^Kj^a^ 
visitations  of  the  school,  for  the  purposes  thereof;  bat^.^cBt 
the  trustees  conduct  all  business  in  reference  to  the 
school  and  the  trust  estates,  which  it  is  not 
to  conduct  in  the  school  premises,  in  their  common  Hall  W  M\\ 
in  the  city  of  Bristol. 

Boys  have  been,  and  may  continue  to  be,  admitted  mi 
to  the  hospital  from  the  respondent  parish.  The  mea^B^ss- 
suage  and  premises  and  laud  are  situate  in  that  pariskC-^hi 
and  up  to  the  time  of  the  removal  of  the  school  to  tlc^^e 
premises,  were  always  rated  for  the  support  of  the  poc^*^i3or 
of  the  parish,  and,  in  consequence  of  their  value,  ms^m^MA- 
terially  contributed  to  such  support 

Out  of  the  nine  acres  and  twenty-two  perches  whi^^f'^cb 
were  purchased,  two  acres  and  thirty-nine  perches  are  '  ^  W 
off  to  a  tenant,  who  is  separately  assessed.    The  residEs^doe 
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of  the  land  purchased  consists  only  of  the  house  and        18G3. 
offices,  roads,  play  grounds,  shrubberies,  a  bathing  place,    The  Qubkh 
about  a  quarter  of  an  acre  of  pleasure  ground  or  garden  inhabitants  of 
in  front  of  the  master's  rooms,  of  which  he  has  the    ^tapuwoh. 
exclusiTe  enjoyment;  and  to  which  he  has  a  separate 
entrance,  the  boys  being  shut  out  from  it,  and  about  a 
quarter  of  an  acre  of  garden  ground,  cultivated  by  the 
boys  themselves  for  their  amusement.  - 

No  profit  is  made  by  the  sale  of  vegetables  or  fruit, 
but  the  whole  produce  of  the  garden,  which  is  very 
trivial,  is  consumed  by  the  boys  themselves,  or  the 
establishment. 

The  master's  apartments  consist  of  three  sitting  rooms 
on  the  ground  floor,  with  three  bed  chambers  above. 
The  lower  rooms  open  into  a  passage,  which  commu- 
nicates with  the  general  dining  haU,  and  a  passage  on 
the  upper  floor  communicates  with  the  dormitories 
through  the  doorways,  which  are  opened  or  closed  at 
the  discretion  of  the  head  master.  The  trustees  and 
nominees  have  access  to  all  parts  of  the  establishment, 
including  the  master's  rooms. 

The  establishment  consists  of  120  boys,  five  under- 
masters,  and  seven  servants.  The  head  master  is 
appointed  during  the  pleasure  of  the  trustees,  and 
i-eceives  a  salary  of  200  guineas  per  annum,  and  has 
ueals  for  himself  and  his  family  from  the  school  house 
Idtchen,  beyond  which  any  extras  are  provided  by  him- 
self. He  receives  no  perquisites  from  the  pupils,  nor 
any  profit  from  the  land.  Although  the  master's  wife, 
who  resides  with  him,  holds  no  appointment  in  the 
employ  of  the  trustees,  she  in  fact  discharges  all  those 
duties  in  the  household  which,  if  the  master  were  not 
a  married  man,  would  devolve  upon  a  matron  to  dis- 
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1863.       charge.     Since  the  death  of  his  two  children,  the  iq^- 
Tb«  QuBBH    l&iit  had  two  nieces,  as  frequent  visitors,  residing  with 
Inhabitants  of   ^^°^   ^  ^^^  apartments,  and  on  some  -occasions  his 
STAPiXTOH.    mother-in-law. 

The  parish  officers  of  Stapktan  rated  the  head  master, 
as  occupier  of  the  house,  garden  and  premises  used  for 
the  purpose  of  the  hospital  or  free  school,  including  his 
apartments,  as  well  as  the  premises  used  for  school 
purposes. 

The  Court  of  Quarter  Sessions  amended  the  rate  by 
striking  out  the  name  of  Richard  Rowlatt,  on  the  ground 
that  he  had  no  beneficial  interest  in  the  premises; 
subject  to  the  opinion  of  this  Court  as  to  whether  he 
was  liable  to  be  rated.  15.  the  Court  should  be  of  opinion 
thst  he  was,  then  the  original  rate  was  to  be  aflSrmed,* 
if  not,  then  the  rate  as  amended  below  should  stand. 

Green's  Case. 

Frederick  WUUam  Green  and  others  the  Merchsnts 
and  other  Venturers,  feoffees,  nominees,  trustees  of  "^.^^f 
Colston's  School,  were  rated  as  the  occupiers  of  a  house  i—^ngic 
and  premises. 

These  were  the  trustees  of  the  school  mentioned  incxr^in 
the  preceding  case,  the  facts  of  which  were  taken  Hi^fimw  as 
incorporated  into  the  present ;  and  who  were  rated  fbnr^>3for 
the  rest  of  the  house  and  premises  not  appropriated  ic^<^  to 
the  use  of  Richard  Rowlati.  It  also  appeared  that,  hj^^J'  by 
the  rules  of  the  founder,  the  boys  were  ail  to  be  edncate^^^^J^ 
in  the  tenets  of  the  Church  of  England, 

In  this  case  also  the  Quarter  Sessions  amended  th«f^  the 
rate  by  striking  out  the  names  of  those  persons  o^:^  on 
the  ground  that  they  had  no  beneficial  interest  in  tfcCi^  tie 
premises ;  subject  to  the  opinion  of  this  Court  as  *       ^  to 
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whether  they  were  liable  to  be  rated.    If  so,  the  original        1863. 

rate  was  to  be  afiirmed;  if  not,  then  the  rate  as  amended  The  Qubbh 

below  should  stand.  inhabitents  of 
These  cases  were  argued  at  the  Sittings  in  banc  after     Stapletoh. 
Trinity  Term,  on  the  26th  June^  before  Wightman  and 
Blackburn  JJ. 

W.  H.  Coohey  for  the  appellants.— This  case  falls 
within  the  principle  that  the  trustees  or  servants  of  a 
charity  living  upon  its  premises  have  no  beneficial  occu« 
pation  to  render  them  rateable  to  the  relief  of  the  poor. 
[He  cited  Rex  v.  St.  Luke's  Hospital  {a\  Rex  v.  Waldo  (b\ 
Beg.  V.  The  Baptist  Missionary  Society  (c),  Reg.  v.  Tern" 
pk  (rf),  Rex  V.  The  Licensed  Victuallers  Society  (<?>] 
[Wightman  J.  referred  to  The  Governors  of  the  Bristol 
Poor  V.  Wait  if)  and  Rex  v.  St.  Giles,  York  (^>] 

Greiy  {Gibnore  Evans  with  him),  for  the  respondents. 

' — ^Where  a  building  is  held  for  a  pMic  purpose  there  is 

Xio  occupation  within  the  meaning  of  the  laws  for  the 

felief  of  the  poor.     But  it  is  otherwise  in  the  case  of  a 

f^rivate  charity  such  as  this,  where  the  trustees  have  the 

^nanagement  of  the  funds.    '^  Beneficial  occupation^'  does 

^ot  necessarily  mean  '' actual  profit/'  the  capacity  to 

^um  an  occupation  to  a  beneficial  account,  even  though 

%abject  to  a  trust,  is  sufficient.     [He  relied  on  the  ob- 

^lervations  of  Hill  J.  in  Reg.  y.  TTie  Licensed  Victualler^ 

(fl)  2  Burr,  105? ;  1  fT.  Bl.  249.  {b)  Cold.  358. 

(c)  10  Q.  B,  884.  (d)2E.^B,\efl 

W  IB.  ^8,  71.  (/)  6  ^.  #  E.  1. 
(^)3A#Jrf.673. 
voIm  nr.                             2  T  b.  &  s. 
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1868.  Sodettf  (a)  and  thoae  of  Lord  Detman  deKvering  the 

The  QvMN  judgment  of  the  Court  in  Th*  Gonertton  oftht  Brittol 

InhAbiLito  of  ^oor  v.  fVait  (J).] 


V. 

>ita 
Staputtok. 


fF.  H.  Cooke  replied. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  bj 

Blackburn  J.  The  question  in  these  cases  is^  whether 
the  rate  in  respect  of  the  house  and  premises  occupied 
as  Colston  School  is  good. 

It  appears  from  the  statement  in  the  case  that  the 
premises  in  question  were^  under  the  sanction  of  the 
Court  of  Chancery^  in  1859^  conveyed  to  feoffees,  upon 
the  trusts  of  a  settlement  made  by  Edward  Cehton^  and 
subject  to  a  scheme  and  order  of  the  Court  of  Chanceiy 
for  carrying  out  those  trusts. 

The  effect  of  the  settlement  and  scheme  is^  that  the^^^^^e 
feoffees  hold  the  premises  in  trust  to  permit  the  Master^^-^r^^ 
Wardens  and  Assistants  and  Commonalty  of  the  Mer-^-^c^sN 
chant  Venturers  of  Bristol  (called  in  the  case  'Uh^^cf  Jbe 
trustees'^)  to  hold  and  enjoy  the  same  for  a  re8idenoi^>.«Doe 
for  100  poor  boys^  a  schoolmaster  and  necessary  nriM-  m  ii 
vants  to  inhabit  in,  and  for  a  school  to  teach  the  boyaa  y^; 
the  trustees  are  to  find  and  to  provide  fcur  them  hnw^-rinrd 
and  lodging  there,  and  ultimately  to  put  them  out  :  ^  as 
apprentices.  Of  these  boys  eighty  are  to  be  the  sor^c^^esons 
of  freemen  of  Bristol^  or  bom  within  that  city ;  twencsr^aent^ 
may  be  bom  in  any  other  place,  but  a  preference  is  .^Js  to 
be  given  to  those  who  are  of  kin  to  the  founder.    -  All 

must  be  poor,  and  all  of  the  Church  of  England. 
(fl)  15.  #5.71.76.  (6)  6^.  #£■.  1.8.a 


) 


XXVIL  VICTOKIA.  631 

The  premiaes  are  used  for  tibia  purpose.    The  present        iS68. 
schoolmaster,  Mr.  JRatvlati,  has  heen  rated  to  the  relief    tIw  Qussv" 
of  the  poor  of  the  parish  as  occupier  of  that  portion  of  j^iinbitanu  of 
the  premises  used  as  his  residence;   and  the  trustees    Staplbiom. 
have  been  rated  as  occupiers  of  the  portion  appropriated 
for  the  boys,  servants,  and  school-house  and  play  ground. 
It  does  not  appear  on  the  case  that  the  portion  occu- 
pied by  the  schoolmaster  is  in  excess  of  what  would  be 
reasonably  appropriated  to  the  accommodation  of  such 
a  functionary. 

No  question  is  raised  as  to  whether  the  nature  of  the 
schoolmaster's  enjoyment  is  sufficiently  exclusive  to  make 
him  an  oceuiner,  or  whether  it  is  merely  an  enjoyment 
as  lodger  or  inmate  under  the  trustees.  The  only  ques- 
tion raised  is,  whether  the  fact  that  the  premises  are 
held  for  the  purposes  of  ColstarCs  School  prevents  the 
occupation  from  being  beneficial,  so  as  to  be  rateable. 

We  think  the  rates  are  good.  It  is  now  settled  that, 
where  lands  are  occupied  for  public  purposes,  as  for  in- 
atanoe  as  court  houses,  prisons  and  the  like,  so  that,  (to 
adopt  the  langiutge  of  the  Court  in  The  Queen  v.  The 
Guardians  of  the  WalUngford  Union  {a)  )  the  public  is  the 
occupier, ''  while  those  who  would  otherwise  have  been 
the  occupiers  are  in  the  situation  of  public  servants,  re- 
ceivers and  managers  for  the  public  benefit,  without  any 
interest  of  their  own,''  there  can  be  no  rate  imposed ; 
for  tihe  rate  must  be  upon  the  occupier,  and  the  occupier 
in  such  cases,  the  public,  cannot  be  rated.  But  in  the 
present  case  it  cannot  be  said  that  the  purpose  for  which 
these  premises  are  occupied  is  public  in  any  sense  of  the 
word.  They  are  occupied  for  the  purposes  of  a  highly 
laudable  charity,  but  one  of  a  strictly  private  nature, 
(a)  10^.  #£:.  250.269. 
2  T  2 
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i868.  The  recipients  of  the  charity  would  themselTeB  be  rtte- 
je  QuMH  ^We  if  they  had  an  exclusive  occupation ;  Rex  v.  Grtem  (a). 
labitints  of  ^^  ^'  ^'  '*•  ^^^''  Hospital  ( JX  whidi  was  prindpaUy 
lAPLTTOH.  relied  upon  in  the  argument  for  the  appellants^  the 
decision  went  on  the  ground  that  no  person  was  shewn 
to  be  occupier  of  the  premises  in  question.  In  the 
present  case  there  is  no  such  difficulty,  as  by  the  express 
terms  of  the  settlement,  as  well  as  from  the  nature  of 
the  thing,  the  trustees  are  to  be  in  occupation  of  the 
premises  for  the  purpose  of  carrying  out  the  charity. 
It  is  true  that  Lord  Mans/ield,  in  the  case  referred  to, 
uses  language  which  has  been  understood  to  lay  down 
the  proposition  that  where  the  occupants  of  land  are 
bound  to  apply  it  for  the  benefit  of  a  charity  they  are 
not  rateable;  but  this  doctrine  has  not  recently  been 
adhered  to.  Li  the  last  case  upon  the  subject.  Ay.  t. 
The  Licensed  Victuallers*  Society  (c),  my  brother  JSiU 
says^  p.  76,  "  I  do  not  agree  that  there  is  no  distinction 
between  buildings  used  for  charitable,  and  buildings  used 
for  public,  purposes.  In  the  former  case,  there  is  an 
actual  occupier:  in  the  latter  there  is  not;''  and  my 
brother  Crompton  referred  to  several  recent  cases  in 
which  that  distinction  had  been  pointed  out.  The  Court 
in  that  case  acted  upon  that  distinction,  and  we  think 
we  ought  to  follow  that  decision. 

The  consequence  is,  that  in  each  case  the  order  of   "^K-^cDf 

Sessions  must  b^  quashed,  and  the  names  of  the  appel- ^^sl- 

lants  restored. 

Order  of  Sessions  quashed.. 

(a)  9  P.  #  a  203.  (b)  2Burr,  1053;  1  W.  Bi.  249. 

(e)  IB.fS,  71. 
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1863. 


Richards  against  Morgan. 


Monday, 
November23rd. 


In  an  action  of  replerin  for  taking  sheep,  the  defendant  ayowed  for 
damage  feasant  in  the  locus  in  quo  held  by  him  as  tenant  under  3f.,    Evidence. 
the  owner  in  fee.    On  this  avowry  issue  was  taken.    At  the  trial  the    Jdmitsion 

Question  was,  whether  the  locus  in  quo  was  part  of  the  freehold  of  ^  conduct. 
i.,  who  defended  the  action  in  the  name  of  his  tenant,  or  was  part  J/epoaition  in 
of  the  propeity  of  the  lord  of  the  manor  within  which  the  locus  in  quo  Chancery. 
lay,  ana  who  was  the  real  plaintiff,  though  not  named  as  plaintiff  on 
the  record.  In  support  of  his  case,  the  plaintiff  offered  in  evidence 
€be  deposition  of  a  witness  in  a  Chancery  suit  between  one  E.  and  the 
said  M.,  in  which  E.  sought  to  set  aside  a  purchase  by  him  from  3f.-of 
the  property  of  which  the  locus  in  quo  was  alleged  to  form  part,  on  the 
ffronnd  that  A/.,  having  taken  advantage  of  his  situation  as  solicitor  to  E., 
did  not  give  full  value  for  the  property.  This  deposition  was  taken 
under  the  old  system  in  Chancery  previous  to  stat.  15  &  16  Vict.  c.  86., 
namely,  by  an  examiner  sworn  to  secrecy ;  but  with  publication  before 
the  hearing  of  the  cause,  snbseouenUy  to  which  both  parties  had  access 
to  the  deposition,  neither  being  bound  at  the  hearing  to  read  or  use  the 
evidence  of  any  witness*  On  the  hearing  in  Chancery  of  the  cause  of 
E.  y.  itf.,  the  counsel  for  M.  read  and  used  this  deposition  as  evidence 
to  shew  that  the  property  which  M.  had  purchased  from  E.  did  not 
include  the  locus  in  ouo.  There  was  no  jnivity  whatever  between  the 
lord  of  the  manor  or  the  plaintiff  and  E.  Held,  by  Cockbum  C.  J.,  and 
CrompUm  J.,  Blackburn  J.  dissentiente,  that  the  deposition  was  receiv- 
able in  evidence  za  primary  evidence  of  admission  by  conduct. 


'DEFLEYIN  for  taking  sheep  on  a  mountain  called 
Tarren  Ysgwydd  Gwyn. 
Avowry,  that  one  hWiam  Meyrick  was  seised  in  fee 
of  the  locus  in  quo,  of  whom  the  defendant  held  it  as 
tenant,  and  that  he  took  the  sheep  damage  feasant. 
Issue. 

On  the  trial,  before  Wilde  B.,  at  the  Glamorganshire 
Spring  Assizes,  1862,  the  defendant  began,  when  it 
^.ppeared  that  the  question  was,  whether  the  locus  in 
^^no  was  part  of  the  freehold  of  Hilliam  Meyrick,  who 
^^efended  the  present  action  in  the  name  of  his  tenant, 
^^^ho  held  a  farm  under  him,  or  part  of  the  property  of 
^^lie  Marquis  of  Bute,  the  lord  of  the  manor  within  which 
"^he  locus  in  quo  lay,  and  who  was  the  real  plaintiff, 
"though  not  named  as  plaintiff  on  the  record. 
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1863.  The  counsel  for  the  plaintiff  tendered  in  evidence  the 

K1CHARD8     answer  of  William  Meyrick  in  a  suit  in  Chancery,  in 

MoRQAjr       ^l^ic^h  one  Lewis  Edwards  was  plaintiff,  and   WilUam 

Meyrick  defendant,  and  also  two  depositions  taken  in 

that  suit 

The  answer  was  admitted  to  be  evidence,  and  the  bill 
was  read  without  objection  as  explanatory  of  the  answer, 
and  shewing  the  nature  of  the  suit.  From  these  it 
appeared  that  Lewis  Edtoards  sought  to  set  aside  the 
purchase  from  him  by  Meyrick  in  1825  of  the  property 
of  which  it  was  now  alleged  by  the  defendant  that  the 
locus  in  quo  formed  part,  on  the  ground  of  Meyrick 
having  been  his  solicitor,  and  having  taken  advantage 
of  that  situation.  It  was  charged  in  the  bill  that  fuU 
value  was  not  given  for  the  estate. 

Two  depositions  in  that  suit  taken  in  1842  were  then 
offered  in  evidence  on  the  part  of  the  plaintiff. 

It  was  admitted  that  they  were  taken  upon  the  old 
system  in  Chancery,  which  was  put  an  end  to  by  stat. 
15  &  16  VicL  c.  86.  According  to  that  practice,  the 
evidence  of  witnesses  was  taken  in  secret  by  an  examiner 
sworn  to  secrecy,  and  upon  interrogatories;  the  answers 
to  which  were  put  down  by  the  examiner  in  writing,  in 
the  form  of  a  deposition,  which  was  signed  by  the  witness, 
and  then  carefully  sealed  up.  Previous  to  the  hearing 
of  the  cause,  a  rule  was  obtained  for  passing  publication 
of  the  evidence,  after  which  both  parties  had  access  to 
it;  but  neither  was  bound  at  the  hearing  to  read  or 
use  the  evidence  of  any  witness.  On  the  hearing 
Chancery  of  the  cause  of  Edwards  v.  Meyrick,  Meyrick\ 
counsel  read  and  used  as  evidence  for  him  the  tw< 
depositions  in  question. 

There  was  no  privity  whatever  between  either  thi 
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ld[aiquis  of  Bute  or  the  plaintiff  on  the  record  and'       1863. 
JLewis  Edwardsy  the  plaintiff  in  the  Chancery  snit ;  but     bichabds" 
it  was  contended  that  the  using  of  those  depositions  on      moboah. 
Ijehalf  of  Meyrick  was  an  admission  of  their  truth,  and 
tiiat  they  thus  became  admissible  as  against  him  for  any 
person* 

The  depositions  were  objected  to,  but  were  received  in 
evidence  by  the  learned  Judge.  The  first  was  a  deposi- 
'tion  of  a  witness  Francis  Morgan,  who,  at  the  time  he 
gaVe  the  evidence  was  tenant  of  the  farm  under  Meyrick. 
The  object  of  his  testimony  was  to  shew  that  the  farm 
^vas  of  but  little  value ;  in  the  course  of  it  he  mentioned 
the  acreage  of  the  farm,  which  was  such  as  to  shew 
t;hat  he  did  not  include  in  his  holding  the  extensive 
inountain  tract  forming  the  locus  in  quo. 

The  other  deposition  was  that  of  Henry  Harris, 
who  had  formerly  been  tenant  of  the  farm,  but  who, 
at  the  time  when  he  made  the  deposition,  had  no 
interest  in  the  estate  in  any  way.  His  evidence,  though 
much  less  explicit  on  this  point  than  MorgarC^,  might 
have  led  the  jury  to  draw  the  conclusion  that  when  he 
occupied  the  farm  he  did  not  hold  the  locus  in  quo  as 
part  of  it. 

The  jury  found  a  verdict  for  the  plaintiff. 
In  Easter  Term,  1862, 

Grcfot  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  the  improper  reception  of  evidence. 

The  rule  was  argued,  in  Easter  Term,  1863,  on  the 
16th  and  23rd  April,  before  CockburnC.  J.,  Crompton 
and  Blackburn  JJ. 

It  is  unnecessary  to  set  out  the  arguments,  as  they 
fully  appear  in  the  judgments. 
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1863.  W.  M.  Jama^  Tamlvucm  and  T.  Allen  shewed  canae, 

SicHA&M  ^A  cited  Tayl  Emd.,  G91,  3rd  ed.^  2  DamelTs  Chancery 
Xol^.  J^ciiee,  pp.  468—9, 623,  toL  3,  p.  124^  Cam.  Dig.  Chan- 
eery,  f  S)  and  (T),  Grani  y.  Jaeitan  (a),  JFtZnm  y.  CaU 
veri{b\  Sndih  y.  Biggs  {e\  Atkhu  y.  Humphreys  {d\ 
Briekell  y.  i/vZff  («),  Gardner  y.  J/otcft  (/),  S/aiierie  r. 
Pooley  (g),  PrUchard  y.  Bagshawe  (A)  and  ^F%de  v. 
DowUng  (t). 

Grooe^  Gifflardnni  G.  B.  Hughes,  in  support  of  the  ^ 
role,  cited  Com.  Dig.  Chancery  (T  5),  Gilb.  EM.  61,  ^, 
4tli  ed.,  DanielTs  Chancery  Practice,  Yol.  2,  p.  562,  Tayl      ^.IL 

frAt/.,  709,  3rd  ed.,  Rushwarih  y.  7%e  Countess  ofPem-    

broke  (j).  North  y.  Miks  (A),  CUifafye  y.  Horn,  per  £acr-  

rov^A  J.  (/),  Doe  d.  Joslfr  y.  The  Earl  of  Derby  {m),  .^^m, 
Briekell  y.  Hmlse  (n).  Chambers  y.  Bernasconi,  in  error  {o),  .^^ 
BoHeau  y.  EmtUn  (p),  and  Blackstane  y.  Wilson  (q). 

Cur.  adv.  tmlL 

The  Judges,  differing  in  opinion,  proceeded  to  giv^^ 
judgment  separatdj. 

BLACKBrax  J.  (after  stating  the  facts).  The  argu— ^ 
ment  was  entirely  confined  to  the  question  whether  th^^ 
deposition  of  Henry  Harris  was  properly  receiYcd 

(a)  P^aie,  X  P.  C.  203.  (b)  5  Sim,  194. 

(r)  5  8iwi,  391.  (d)  1  Moo,  #  B.  523. 

(«)7J.#£454.  (/)10^#£L464. 

iff)  6  .V.  #  IT.  eW.  (A)  11  C.  5.  459. 

(f )  8  IrisM  Law  Bep,  128.  {j)  Hard,  472. 

(ii:)  1  Campb.  389.  (/)  3  ^in^.  119.  122. 

(m)  IJ.  #  JF.  783. 

(»)  As  reported  2  .V.  ^  P.  426,  nom.  BnckkiU  v.  i/wZse. 

(o)  1  C.  -V.  i  R.  347.  (p)  2  JErrA.  665. 

(y)  26  Z.  j;  iicrA.  229. 
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eyidence  or  not,  and  rightly  so,  for  if  it  was  improperly       1863. 
received  the  defendant  was  entitled  to  a  new  trial,  and     Bicrarob 
it  was  therefore  unnecessary  to  consider  whether  there      Moeoah, 
were  any  special  grounds  on  which  the  deposition  of 
Francis  Morgan  could  have  been  received. 

It  was  not  contended  that  Harris's  deposition  coul^ 
be  received  as  being  a  declaration  against  his  interest, 
or  on  any  other  ground  whatsoever,  except  that  it  had 
been  used  on  behalf  of  Meyrick  as  evidence  in  the  suit 
o{  Edwards  v.  Meyrick,  the  effect  of  which  was,  it  was 
contended,  to  make  it  evidence,  as  against  Meyrick,  for 
every  person,  as  an  admission  by  conduct  of  the  truth  ^ 
of  the  statements  contained  in  the  deposition. 

The  defendant's  counsel,  on  the  argument,  said  that 
there  was  no  case  in  which  a  deposition  of  a  witness, 
whether  taken  in  Chancery,  or  under  a  commission  in  a 
laiiit  at  law,  had  ever  been  admitted  as  evidence  for  a 
|>er8on  who  was  neither  party  nor  privy  to  that  suit ;  that 
depositions  in  Chancery  had  been  rejected  in  the  time 
of  Charles  II.,  in  Rushworth  v.    The  Countess  of  Pent' 
inrohe   (a),   and   again  by   Tindal  C.  J.,   in   Atkins  v. 
JIumphreys  (6),  and  that,  during  that  long  interval,  it 
liad  always  been  considered  to  be  the  law  that  deposi- 
^ons  could  not  be  given  in  evidence  against  any  one 
irho  was  not  party  or  privy  to  the  suit ;  and  could  not 
1)e  evidence  ybr  any  one  who  was  not  a  party  or  privy 
to   it,  for  reasons  most  forcibly  given  in    Gilbert  on 
Evidence  (c).      Chief  Baron  Gilbert  there  says : — "  A 
man  shall  never  take  advantage  of  a  deposition  that 
was  not  party  to  the  suit,  for  if  he  cannot  be  pre- 
judiced by  the  deposition,  he  shall  never  receive  any 

{a)  Hard,  472.  (6)  1  Moo,  #  /?.  623. 

(c)  P.  61,  4th  ed. 
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1863.  advantage  from  it,  for  this  wonld  create  the  greatest 
BioHABDs  mischief  that  could  be ;  for  then  a  man  that  never  was 
HoBOAN.  P&i'ty  to  the  Chancery  proceedings,  might  use  against 
his  adversary  all  the  depositions  that  made  against 
him,  and  he  in  his  own  advantage  could  not  use  the 
depositions  that  made  for  him,  because  the  other  party 
not  being  concerned  in  the  suit  had  not  the  liberty  to 
cross-examine,  and  therefore  cannot  be  encountered^^^ 
with  any  depositions  out  of  the  cause/' 

All  this  was  not  denied  by  the  counsel  for  the  plaintiff^^3f 
but  they  said  it  had  application  only  to  depositions  usea^^sj 
in  the  original  suit  against  a  party,  and  sought  to 
made  evidence  against  him  because  taken  upon  oath  i 
•  subject  to  cross-examination,  and  that  this  written  stat^-  .=;e 
ment  was  admissible,  not  because  it  was  on  oath 
subject  to  cross-examination,  but  because  it  had 
used  and  read  by  Meyrick's  counsel,  which,  it  was  saP^id, 
made  it  evidence  against  him  to  the  same  extent  and  "  on 
the  same  principle  as  if  there  had  been  evid^ice  ttz^Hiat 
Meyrick  had  himself  said,  ^'  I  have  read  Harris  s  deptr  m^ 
tion,  it  is  every  word  of  it  correct" 

For  this  reliance  was  placed  on  the  cases  of  BrickeSSly. 
Huhe  (a)  and  Gardner  v.  Moult  {b). 

In  Brickett  v.  Hube  the  question  at  the  trial  appe^^ssn 
to  have  been  whether  there  was  legal  evidence  that  ^^Dne 
James  White,  who  had  seized  the  goods  of  the  plaii^^ 
under  one  of  several  writs  of  execution  issued  agai-^v^ 
him,  was  the  bailiff  of  the  defendant,  the  high  she:^^* 
To   connect  White    with  the  defendant,   the  plaicft^^ 
proved  that  in  the  Vacation  the  defendant  applie<S   ^^ 
a  Judge  at  Chambers  to  extend  the  time  for  retum^i^"^^? 
the  writs,  in  order  that  an  application  might  be  m^-^® 
(a)  7  A.j-E.  454.  (h)  \0  A,  f  E.  464. 
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in  Term  time  under  the  Interpleader  Act;  that  the  1863. 
time  was  extended  accordingly ;  and  that  on  the  ap-  RtcuAnrnT 
plication  at  Chambers  the  defendant  had  put  in  an  hoboah. 
aflSdayit  of  James  White,  produced  at  the  trials  and 
from  which  it  appeared  that  fVhite  had  seized  the 
goods  as  officer  to  the  defendant  and  had  been  in 
possession  of  them.  fVhite  was  in  Court  at  the  time  of 
the  trial.  The  evidence  was  objected  to,  but  received. 
A  new  trial  was  moved  for,  but  a  rule  was  refused. 
Lord  Denman  gives  as  his  reason  that  there  was  nothing 
to  distinguish  the  affidavit  thus  used  from  a  statement 
made  by  the  party  himself  He  proceeds,  p.  456,  to  dis* 
tingntsh  it  from  the  case  of  a  deposition  in  an  equity 
suit  on  a  ground  as  he  says  "  founded  on  the  nature  of 
the  proceedings  in  equity.  A  party  who  uses  such  de- 
positions does  not  know,  beforehand,  what  they  are :  if 
lie  did,  such  cases  would  stand  on  the  same  footing  as 
the  present.  He  can  only  refer  to  what  he  expects  will 
be  produced :  it  is  like  the  case  of  a  witness  called  at 
liai  prios,  whose  evidence  does  not  bind  the  party  calling 
im."  The  reason  for  this  distinction  is  (as  will  pre- 
SDtly  be  shewn)  a  mistaken  one.  Still  it  appears  clear 
lat  Lord  Denman  did  not  suppose  that  a  deposition 
>iild  be  used  as  evidence  against  the  party  producing  it 
I  another  suit. 
In  Gardner  v.  Moult  (a)  a  deposition  made  in  bank- 
iptcy  on  which  a  fiat  was  issued  was  admitted  in  evidence 
rsdnat  the  defendants  to  prove  an  act  of  bankruptcy, 
A  p!roof  that  their  solicitor  had  sent  Hai/,  the  person 
lio  made  the  deposition,  to  make  it  It  was  held  that 
be  evidence  was  admissible,  Lord  Denman  saying,  p.  468, 
-  No  doubt  a  party  in  a  cause  is  not  bound  by  all  that 

(tf)  10  A.  #  E,  464. 
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1863.       Us  witnesses  say  at  nisi  priii8»  or  in  the  depositions  in  ^^^^^^^ 
Bicbasm'^  Chanoeiy.    But  the  defendants  are  here  bound  by  the^^^ 
XouAx.      Particular  statement  which  their  agent  was  sent  tc^>^ 
make."     And  Pattesan  J.  says,  "  The  distinction  pointe^^^ 
out  in  Brkkell  t.  Utdse  (a)  is  a  sound  one,  and  I  do  p<^^w 
intend  to  depart  firom  it;  but  it  is  not  material  by  wh  .^^ 
name  the  document  is  called.    It  is  in  substance     ^^ 
affidavit  within  the  meaning  of  the  distinction  there  L^;^ 
down,  though  called  a  deposition.     Hay  therein  ma^^ 
a  statement  of  facts,  which  the  petitioning  creditoiv 
had  previously  ascertained  from  him  that  he  was  abfe 
to  make.     He  says  nothing  but  what  th^  knew  be 
would  say,  and  was  subject  to  no  cross-examinstioo.'' 
Here  again  a  distinction  is  recognised  and  insisted  upon 
between  evidence  called  by  the  party  to  a  former  suit, 
whidi  it  is  conceded  would  not  be  available  for  strangeni 
and  an  affidavit  or  thing  equivalent  to  an  affidavit  whicb- 
is  admissible. 

The  authority  of  these  two  decisions  was  questione^^ 
by  a  learned  Irish  Judge,  Cramptam  J.,  in  fFUU  r^ 
Dowling {b\  but  was  recc^ised  in  the  same  case  by  -ft^^'^'^^x 
tin  J.     In  Pritchard  v.  Bagshawe  {c)  they  were  assumed  ^^ 
by  the  Court,  as  well  as  by  the  very  able  counsel  who 


was  there  arguing,  to  be  binding  authorities;  and  in     ^^  - 
the  considered  judgment  of  the  Court  of  Exchequer  in 


Baileau  v.  Rutlin{d)  they  are  recognised,  but  they  are 
explained  on  a  principle  which  seems  satisfactory,  and  ^^^ 
which  it  is  important  for  the  decision  of  this  case  to 
keep  in  mind.  Parke  B.,  speaking  of  Brickell  v.  Stibe 
and  Gardner  v.  Moult,  says,  p.  680,  ''In  the  first  of 
the  above  mentioned  cases  it  may  be  presumed  that  the 

(a)  lA.^E.  454.  {b)  8  Irish  Law  Bep.  12a  131. 

(c)  n  CB.  459.  (d)  2  Exch.  665. 
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Idendant  prepared  the  affidavit,  wliich  he  afterwards        1868. 
exhibited  as  true ;  at  all  events  that  he  exhibited  it  for     biohabm 
he  purpou  of  promng  a  certain  fact.     In  the  second,  it      Mobgah. 
oust  be  taken  that  he  sent  the  servant  to  prove  a 
wrUeular  act  of  bankruptcy;  for,  if  he  sent  him  to  be 
examined  as  a  witness,  and  to  give  evidence  generally  as 
o  any  act  to  which  the  Commissioner  might  examine 
lim,  there  could  be  no  reason  for  holding  that  his 
inswers  would  be  evidence  against  the  party,  any  more 
ihan  there  would  be  for  receiving  the  evidence  of  a 
ritness  examined  by  a  party  in  an  ordinary  trial  at  law, 
IS  an  implied  admission  by  him,  which,  it  is  conceded, 
'on  never  be  done." 

In  all  these  cases  it  is  agreed  that  a  party,  by  using 
lie  evidence  of  a  witness,  does  not  make  any  admission 
lat  the  answers  of  that  witness  are  true,  so  as  to  make 
lem  evidence  against  him  afterwards.  On  the  argu- 
lent  before  us  the  counsel  for  the  plaintiff  succeeded  in 
lewing  that  Lord  Denman,  in  BrickeU  v.  Huhe  (a),  had 
ie^pprehended  the  course  of  practice  under  the  old 
•vtem  in  Chancery,  for  that,  though  it  was  true  that 
Li  publication  the  deposition  of  the  witness  was  kept 
icret,  yet  that  between  publication  and  the  hearing  of 
le  cause  the  depositions  were  not  secret,  so  that  the 
>un8el  at  the  time  of  the  hearing  either  refrained  from 
ting  them  or  used  them  with  full  knowledge  of  their 
intents;  and  they  argued,  founding  themselves  on 
hat  was  said  by  Lord  Denman,  that  there  is  a  distino- 
on  between  the  evidence  of  a  witness  examined  vivS 
oce^  the  full  effect  of  whose  testimony  must  always  be 
inoertain  till  the  cross-examination  is  over,  and  the 
ieposition  of  a  witness  examined  under  the  old  system 

(«)  7  A.  4-  E.  454. 
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IBSS.  in  dumeery;  or  imder  a  Commissioii,  or  before  the 
BicMABM  Master  at  oommon  law,  whose  eridenoe  is  completely 
XoMAx.  ^nown  before  Ihe  counael  pats  it  in.  Bat  though  Lord 
Denmam  there  pat  the  distinction  on  a  mistaken  groond, 
there  is  a  distinction  recognised  in  that  case^  and  it 
seems  to  me  that  the  trne  distinction  is  that  pointed  out 
in  BaUeau  t.  Rtitlin{a\  and  which  appears  to  have  beeo 
in  the  mind  of  PaUeson  J.  in  Garduer  v.  Maultfff\ 
namely,  the  distinction  between  a  staiemeni  ef  a  parti' 
cular  fact,  through  the  means  of  an  affidavit  or  other- 
wise, and  the  production  of  eridence  in  the  cause,  and 
that  the  distinction  does  not  depend  on  the  qnestion 
whether  the  evidence  is  written  or  viv4  voce.  Where 
evidence  is  tendered,  the  party,  through  his  coonie!, 
asserts  that  the  testimony  which  the  witness  has  given, 
or  is  expected  to  give,  is  legal  evidence  firom  which  an 
inference  favorable  to  his  client  in  that  particular  soit 
may,  as  he  thinks,  be  drawn ;  he  does  not  assert  that  it 
is  all  accurate ;  indeed,  as  was  pointed  out  in  the  coarse  ^ 

of  the  argument,  it  is  quite  conceivable  that  ninefy^nine  ^ 

assertions  out  of  the  hundred  in  the  evidence  may  be  ^ 

unfavorable  to  the  cause  of  the  party  producing  it,  but  ^^ 

that  he  trusts  to  convince  the  tribunal  that  th^  are  ^^ 
either  immaterial  or  inaccurate,  and  uses  the  deposition  -^^^ 
solely  to  furnish  evidence  of  the  hundredth ;  and  this  tmi^^ 
may  be  safely  done  if  the  whole  evidence  before  the  ^Mi 
Court  is  taken  together.  But,  if  the  using  such  a  depo-  -^^^o 
sitiou  is  to  be  considered  as  asserting  the  accuracy  of  3"^^ 
the  whole  of  it,  so  as  to  make  it  evidence  against  the  ^^.mAb 
party  at  all  times,  and  in  all  suits,  and  for  all  fenon9^^.m8, 
counsel  must  consider  its  possible  bearing  on  all  the^^ifle 
affairs  of  their  clients,  and  the  client  cannot  uSelj^^^fy 

(a)  2  Exch  665.  680.  (b)  10  A.  #  E.  464.  4C8. 
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intnist  his  cause  to  a  counsel  without  instructing  him        1868. 

fully,  not  only  as  to  the  cause  in  question  but  also  as     bichabm'* 

to  all  his  other  affidrs.     We  all  know  that  in  prac-      ^oboar. 

tice  counsel  never  are  so  instructed,  and  never  do, 

when  considering  whether  they  will  use  a  deposition 

or  not^  consider  its  bearing  on  any  but  the  cause  in 

hand. 

And  the  extent  to  which  the  doctrine  may  be  carried 
is  very  startling.  In  this  very  case^  according  to  the 
argument  of  the  plaintiff's  counsel,  the  Marquis  of  Bute 
must  be  taken  to  have  admitted  that  all  the  statements 
in  the  answer  in  Edwards  v.  Meyrick  are  true,  and  in 
any  future  suit  by  the  Marquis  that  answer  may  be  read 
as  evidence  against  him  by  any  person  as  evidence  of 
every  statement  in  it  It  is  clear  that  this  would  pro- 
duce a  most  unjust  result,  imless  the  whole  course  of  the 
present  cause  be  explained,  so  as  to  shew  that  all  that  his 
counsel  meant  to  prove  was  that  Tarren  Ysgwydd  Gtoyn 
was  not  parcel  of  Mr.  MeyricV%  estate.  But  such  an 
explanation  is  at  Nisi  prius  impracticable.  It  seems 
therefore  that,  if  the  deposition  were  admitted,  the  mis- 
chief so  forcibly  pointed  out  by  Chief  Baron  Gilbert 
would  inevitably  result.  It  would  create  the  greatest 
mischief,  for  the  other  side  might  use  against  the  Mar- 
quis all  the  depositions  that  made  against  him,  and  he 
in  his  own  advantage  could  not  use  the  depositions  that 
made  for  him. 

If  I  am  right  in  the  principle  which  I  have  been  ex- 
pounding it  applies  to  the  present  case.  The  deposition 
of  the  witness  was  one  which  the  party  in  Chancery  must 
l^ave  used  as  an  entire  deposition,  making  it  all  evidence, 
^o  that  he  equally  asserted  or  did  not  assert  the  accuracy  of 
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1868.  every  statement  in  it,  and  either  the  whole  deposition  is 
BicHA&DB  made  evidence  for  a  stranger,  or  no  part  of  it  is.  The 
MoEQAx.      relevancy  of  the  part  of  the  deposition  relied  on  to  the 

issue  in  Chancery  goes  to  the  weight  of  the  evidence  i^^ 
admissible,  but  does  not  in  my  mind  affect  its  admissL^^ 
bility. 

For  the  reasons  I  have  given  it  seems  to  me  that,  021. 
principle,  using  the  evidence  of  a  witness  in  a  suit,  whe- 
ther that  evidence  be  vivS  voce  or  reduced  to  writing,  is 
not  to  be  considered  as  an  admission  of  the  accuracy  of 
the  statements  in  that  evidence  so  as  to  make  ihoae 
statements  evidence  against  him  for  strangers;  and  as 
it  is  admitted  that  there  is  no  case  as  yet  in  which  sndi 
evidence  has  been  received,  I  think  that  we  ought  not 
now  to  sanction  its  receipt,  and  consequently  that  the 
rule  ought  to  be  made  absolute  for  a  new  trial. 

CaoMPTON  J.  The  only  question  in  these  cases  was 
whether  my  brother  fVilde  was  right  in  receiving  ia 
evidence  certain  depositions  which  had  been  used  by 
the  defendant  in  a  previous  suit  in  Chancery. 

It  appeared  that  the  depositions  in  question  had  been  -^ 

used  by  the  real  defendant  in  these  actions  in  a  previous  ^ 

suit  in  Chancery  instituted  by  a  stranger  to  all  the  ^ 

parties  in  the  present  action,  and  that  they  had  been  so 
used  by  the  defendant  for  the  purpose  of  proving,  against 
the  plaintiff  in  that  Chancery  suit,  the  small  extent  of 
the  acreage  of  the  farm  in  question,  which  it  was  the 
object  of  the  plaintiff  to  make  out  in  the  present  action, 
so  that  both  the  defendant  in  the  suit  with  the  stranger 
and  the  plaintiff  in  the  present  action  sought  to  use  the 
same  depositions  for  the  same  purpose. 
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It  appeared  also  that  the  depositions  in  the  Chancery        1863. 
suit  had  been  published  some  time  before  the  hearing     Richards 
of  the  suit,  that  they  had  been  in  the  hands  of  the       Mobgan. 
advisers  of  the  defendant,  whose  counsel  read  in  evidence 
at  the  hearing  such  only  of  the  depositions  as  he  thought 
fit  to  read.     It  was  shewn  that  this  was  the  old  system 
of  giving  depositions  in  evidence  on  the  hearing  of  a 
cause  in  Chancery,  and  that  it  has  been  a  mistake  to 
suppose  that  the  parties  reitding  depositions  in  evidence 
at  the  hearing  of  a  Chancery  suit  were  not  aware  of  the 
exact  written  evidence  they  were  about  to  offer,  so  as  to 
be  in  the  situation  of  a  party  at  Nisi  prius,  who  cannot 
tell  what  may  be  the  exact  evidence  of  a  witness  he  calls 
to  give  his  testimony. 

Depositions  taken  in  judicial  proceedings,  when   a 
party  has  had  an  opportunity  of  cross-examining,  are 
in  many  cases  admissible  as  secondary  evidence  against 
such  party  or  his  privy,   for   the  other   party  or  his 
privy.     It  was  not  contended  that  the  depositions  in 
question  were  admissible  within  the  class  of  cases  in 
which  depositions  are  so  admissible,  the  present  plain- 
tiff being  an  entire  stranger  to  the  parties  in  the  original 
suit ;  but  it  was  contended  that  they  were  admissible  as 
primary  evidence  as  admissions  by  conduct  within  the 
class  of  cases  where  a  party  has,  by  using  a  document 
o|r  otherwise,  admitted  the  truth  of  a  matter  therein 
stated,  just  as  much,  except  in  degree  and  weight  of 
Evidence,  as  if  he  had  expressly  declared  by  word  of 
^outh   that  it   was  true.     The  admissibility   of  such 
^Tidence   does  not   depend  on   the   regularity   of  the 
judicial  proceedings,  or  on  the  parties  in  the  suit  being 
^:>r  not  being  parties  in  the  former  suit,  or  on  there 
leaving  been  an  opportunity  of  cross-examination,  or 
VOL.  IV.  2  u  B.  &  s. 
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1863.       upon  the  primary  evidence  being  shewn  to  be  nnattain- 

B1CBARD8     *^'®>  b^*  such  evidence  is  contended  to  be  admissible  as 

MoBGAH.      primary  evidence  as  a  statement  made  by  the  person^  just 

as  if  the  present  defendant  had  expressly  stated  that  the 

acreage  in  question  had  been  of  the  smaller  dimenaons. 

Many  cases  were  cited  before  us  in  which  depositioiu 
in  former  suits  have  been  rejected,  but  in  those  cases 
they  were  always  rejected  as  depositions  on  the  ground 
of  the  absence  of  the  requisite  conditions  under  whidi 
depositions,  as  such,  are  receivable;  and  in  all  the 
cases,  except  one  at  Nisi  prius,  Atkins  v.  Humphreys  (a), 
they  would  seem  not  to  have  been  offered  under  circum- 
stances which  would  have  raised  the  question  of  thdr 
being  receivable  as  admissions  under  the  doctrine  as  to 
the  admission  of  documents  by  conduct  to  which  I  have 
alluded. 

In  that  case  also  the  question  was  treated  as  a 
question  of  the  admissibility  of  the  document  as  a 
deposition.  The  doctrine  now  in  question  was  not 
adverted  to,  and  it  will  be  seen  that  the  text  writers 
question  whether  the  document  would  not  have  been 
receivable  as  an  admission  except  for  the  mistaken 
notion  of  the  parties  not  knowing  what  the  deponent 
would  prove,  which  I  shall  afterwards  allude  to,  and  on 
which  ground  alone  they  suggest  that  the  rejection 
might  be  supported. 

See  the  query  made  as  to  this  decision  in  note  («)  of 
the  3rd  edition  of  Starkie  on  Evidence,  voL  1,  page  312,  ^ 
referring  to  the  observations  of  Mr.  Phillipps  on  the  s 
same  case  in  the  8th  edition  of  his  Treatise  on  Evidence,  ^^ 
p.  571.  Mr.  Taylor,  in  the  2nd  edition  of  his  Treatise^^m 
on  Evidence,  p.  397,  remarks  that  '*  It  might  appear  atA^ 
first  sight  that   these  depositions,   having  been  us 

{a)  1  Moo.  #  B.  623. 
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bj  the  parfy  himself  against  whom  they  were  offered        1863. 
in  evidence^  would^  in  spite  of  a  want  of  mutuality,     Biohardi 
be  receivable  as   admissions,  and  the  correctness  of      moboah. 
this  decision  has  consequently  been  questioned  by  more 
than  one  able  writer  on   the  law  of  evidence;  but 
the  Court  of  Queen's  Bench  has  given  the  true  answer 
to  this  argument,  by  pointing  out  that  a  party,  who, 
prior  to  the  Ist  of  November,  1852,  used  depositions  in 
equity,  did  not  know  beforehand  what  they  were,  and 
therefore  was  no  further  bound  by  their  contents,  than 
he  would  have  been  by  the  viva  voce  testimony  of 
a  witness  whom  he  might  have  called  at  Nisi  prius.^' 
I  was  entirely  satisfied,  in  the  course  of  the  argu- 
ment, that  the  Courts  and   Judges  who  have  relied 
on  the  supposed  want  of  knowledge  of  the  contents 
of  depositions  read  by  the  parties  tendering  them  in 
evidence  at  the  hearing  of  a  cause  in  equity,  pro- 
ceeded on  a  mistake  of  practice,  the  depositions  being 
in  the  hands  of  the  party  after  publication,  and  it  being 
for  him  to  select  what  portion  of  the  depositions  he 
obooses  to  read,  and  this  was  proved  at  the  trial  to  have 
Ijeen  the  case  in  the  stdt  in  equity  in  which  the  deposi- 
^ons  in  question  were  read. 

That  documents  admitted  by  a  party  or  used  in  evi- 
dence by  him  are  generally  receivable  as  admissions,  has 
^Ijeen  established  by  many  modem  cases,  and  though,  in  the 
^scossion  of  such  cases,  it  has  been  repeatedly  assumed 
*%hat  depositions  in  Chancery,  which  have  been  used  by 
^he  party  against  whom  they  are  offered,  would  not  be 
evidence,  it  has  been  laid  down  that  they  would  be  so 
mdmiasible,  except  for  the  mistaken  notion,^  above  referred 
t»y  that  their  contents  are  unknown  to  the  party,  like  the 
evidence  of  the  witness  he  is  calling  at  Nisi  prius. 

2  ir  2 
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1863.  In  BrickeU  v.  Huhe  {a\  Lord  Denman  says,  p.  456, 


Richards     "  It  is  very  important  that  this  question  should  not  be 
MoBGiir.      left  subject  to  doubt.     There  can,  I  think,  be  no  question, 
but  that  a  statement  which  a  party  produces  on  his  owi^^ 
behalf,  whether  on  oath  or  not,  becomes  evidence  agains^^ 
him.     Tliere  is  nothing  to  distinguish  it  from  a  statemei^  -^^ 
made  by  the  party  himself.     Rushworth  v.  The  Caunte^^  ^^ 
of  Pembroke  {b)  at  first  seems  opposed  to  this  view ;  fc:^^^  -^ 
there  the  defendant  was  not  permitted  to  use  any  of  t^r:^  ^ 
depositions  made  in  an  equity  suit,  where  the  plaint  ^^  -^ 
had    been    defendant.     That    decision,    however,  ^^eb 
founded  on  the  nature  of  the  proceedings  in  equity.  _A 

party  who  uses  such  depositions  does  not  know,  befc^-a:^-^. 
hand,  what  they  are  :  if  he  did,  such  cases  would  sta^sKrisd 
on  the  same  footing  as  the  present.     He  can  only  r^:Mr^r 
to  what  he  expects  will  be  produced  :  it  is  like  the  c^m  j^e 
of  a  witness  called  at  Nisi  prius,  whose  evidence  does  i^-  ot 
bind  the  party  calling  him.     It  is  quite  different  froxEm.  a 
case  where  a  party  produces,  as  part  of  his  own  sta.^^^^ 
ment,  an  affidavit  of  which  he  knows  the  conteat^^'* 
Mr.  Justice  Patteson,  in  the  same  case,  p.  457,  lays  it  do^^^^n 
positively  that  "  when  a  party,  for  any  purpose,  produc^^es 
a  document  containing  certain  statements,  such  sta^^^ 
ments  are,  as  against  him,  evidence  of  the  facts  whi-  '^^ 
they  contain."     Mr.  Justice  Coleridge  remarks  that  t^T^c 
defendant  "  arms  himself  with  a  statement,  which       ^® 
makes  his  own,   and  uses.     That  is  clearly  evidet=^*^ 
against  him  afterwards  of  the  facts  in  the  statem^"   ^*' 
The  statement  may  be  of  more  or  less  avail."     The  sa-     "^^ 
learned  Judge  afterwards,  in  the  course  of  his  judgro  ^°* 
in  the  same  case,  says,  "  As  to  the  depositions  in  eqi^^^*?* 
they  stand  on  the  same  footing  with  vivfi  voce  evide^^— *^ 

{a)  7  A.  4-  E,  451  (b)  Hard,  472. 
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giTen  in  a  Court  of  law.  A  man  does  not  make  all  that  1863. 
18  said  by  a  witness  whom  he  calls  evidence  against  richabds 
him  hereafter.  In  Chancery,  the  depositions  are  sealed 
up  from  the  time  of  their  being  taken  until  publica- 
tion passes.  That  is  like  the  case  of  a  party  calling  a 
witness,  whose  evidence  he  does  not  hear  till  it  is  given. 
The  present  is  the  case  of  a  party  using  a  statement 
which  he  has  seen  before  he  uses  it,  and  which  is 
neither  the  more  nor  the  less  admissible  for  being  made 
upon  oath/'  There  could  hardly  be  a  stronger  recog- 
nition of  the  principle  now  contended  for  by  the  plain- 
tiff than  the  above  judgments  of  the  three  learned 
Judges. 

In  the  subsequent  case  of  Gardner  v.  Moult  [a)  Pat- 
teson  J.  distinctly  recognises  the  above  doctrine,  saying, 
p.  468,  "The  distinction  pointed   out  in   Brickell  v. 
Hulse  {b)  is  a  sound  one,  and  I  do  not  intend  to  depart 
irom  it ;  but  it  is  not  material  by  what  name  the  docu- 
ment is  called.    It  is  in  substance  an  affidavit  within  the 
meaning  of  the  distinction  there  laid  down,  though  called 
a  deposition.''  It  would  certainly  be  a  strange  distinction, 
as  pointed  out  by  Mr.  James  in  his  very  able  argument, 
ff  it  were  to  be  held  that  a  deposition  read  as  this  was 
r^ad  is  not  evidence,  but  that  an  affidavit  when  the 
wourt  is  proceeding  on  affidavits  is  evidence  against  the 
iarty  using  it*     It  must  always  be  remembered  that  it 
a  not  the  obtaining  the  affidavit  or  deposition,  but  the 
making  use  of  it  as  true  with  knowledge  of  the  contents. 
Prhich  is  the  ground  on  which  such  evidence  is  supposed 
io  be  receivable.     These  cases  are  commented  upon  and 
rightly  explained  by  the  Court  of  Exchequer  in  the  case 

(a)  10  A.  4'  E.  464.  (b)  7  A.  #  E.  454, 
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1863.        ^^  Boileau  v.  RutKn  (a)^  as  instances  of  admisnons  by 
EicHABDs"  co^id^ct.     Parke  B.  said,  in  delivering  the  judgment  of 

mentioned  cases  it  may  be  presumed  that  the  defisndant 
prepared  the  afBdavit,  which  he  afterwards  exhibited  ai 
true ;  at  all  events,  that  he  exhibited  it  for  the  purpose 
of  proving  a  certain  factJ*  In  the  present  case  the 
depositions  seem  to  me  clearly  to  have  been  used  for 
the  purpose  of  proving  the  very  fact  which  the  plaintiff 
sought  now  to  prove,  as  against  the  now  real  defendant, 
by  these  depositions. 

The  most  recent  case  on  the  subject,  Priichard  v. 
Bagshattoeip),  is  a  very  strong  case  to  establish  that 
every  document  knowingly  used  as  true  by  a  party  in  a 
suit  is  evidence  against  him.     In  that  case  an  abstract 
of  title  and  affidavit  had  been  used  by  the  deftmdant 
before  a  Master  in  Chancery  in  a  suit  with  a  third 
party,  and  the  same  were    afterwards  oflTered  by  the 
plaintiff  in  evidence  in  the  action  by  the  plaintiff,  a 
stranger  to  the  suit  in  equity.    The  very  learned  counsel       j 
for  the  defendants,  in  moving  for  a  rule  for  a  new  trial,      ^ 
was  obliged  to  concede  that,  the  affidavit  having  been    .m: 
used  by  the  defendants  in  the  Chancery  suit,  was  no  ^^. 
doubt  admissible  as  against  them,  but  he  insisted  that^:^ 
the  abstract  of  title  stood  upon  a  different  footing.     Si^cf . 
John  Jervis,  then  Lord  Chief  Justice  of  the  Court  o'^::^* 
Common  Pleas,  observed,  p.  468,  that ''  it  would  be  a  Atai^^mzu 
gerous  principle  to  lay  down  that  a  statement  made  h^z^ 
a  party  is  not  evidence  against  him,  because  it  is  n^^f^ 
quite  full :''  and  the  Court  refused  to  grant  a  rule  (^        < 
the  ground  of  the  reception  of  either  of  these  docr^i^Dci 
ments. 

(a)  2  Eacch,  6^.  {h)  11  C.  B,  460. 
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It  may  be  observed^  with  reference  to  one  branch  of  1863. 
Mr.  Grove*s  ai^ument^  that  the  aflSdavit  in  this  case  richirds 
seems  probably  to  have  been  used  by  the  legal  adviser, 
and  not  by  the  party;  as  was  certainly  the  case  in 
Gardner  v.  Moult  (a),  where  the  solicitor  was  the  party 
sending  the  witness  and  using  the  deposition,  and  the 
Court  of  Queen*s  Bench,  and  afterwards  the  Court  of 
Exchequer,  in  their  remarks  upon  that  case  in  Boileau 
V.  KutHn{b\  treated  the  act  of  the  solicitor  as  the  act 
of  the  party. 

Upon  this  state  of  the  authorities  I  feel  bound  to 
hold  that  a  document,  knowingly  used  as  true  by  a 
party  in  a  Court  of  justice,  is  evidence  against  him  as 
an  admission,  even  for  a  stranger  to  the  prior  proceed- 
iogs,  at  all  events  when  it  appears  to  have  been  used 
for  the  very  purpose  of  proving  the  very  fact  for  the 
proving  of  which  it  is  offered  in  evidence  in  the  subse- 
quent suit.     I  think  also  that  it  now  appears  that  such 
depositions  as  those  in  question  do  not  fall  within  the 
class  of  cases  which  establish,  as  a  kind  of  exception, 
that  a  party  is  not  bound  by  evidence  which  he  adduces 
"^thout  knowing  what  it  may  turn  out  to  be,  as  in  the 
Common  case  of  the  evidence  of  witnesses  called  at  Nisi 
prius  by  a  party  who  cannot  tell  what  they  will  say. 

I   am  quite  sensible  of  the  difficulties  and  inconve- 
niences which  have  been  suggested  as  likely  to  arise, 
^nd   have  had  and   still  have  great  doubts  upon  the 
^jaestion,  and  I  am  very  glad  that  the  parties  will  have 
^he  opportunity  of  having  it  discussed  and  settled  in  a 
CJourt  of  error.     At  present  the  case  seems  to  me  to  fall 
^within  the  principle  established  by  the  weight  of  the 
authorities,  and  I  certainly  am  not  prepared  to  decide 
(a)  \OA,^E,  464.  (ft)  2  Exch,  665. 680. 
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1863.       that  my  brother   Wilde  was  wroDg  in  reoeiving  the 
^Richards     evidence;   and  I  therefore  think  that  this  rule  should 
MoMAH.      ^  discharged. 

CocKBrRN  C.  J.  I  am  of  opinion  that  the  depositions 
upon  which  the  present  question  arises  were  properly 
received  in  evidence. 

The  depositions  in  question  were  made  in  a  suit  in 
Chancery  of  Edwards  v.  Meyrich,  in  which  the  real 
defendant  in  the  present  action,  Mr.  Meyrick^  was 
defendant,  and  which  was  a  suit  instituted  by  the  plain- 
tiff Edwards  to  set  aside  a  purchase  from  him  by 
Meyrich  of  the  estate  in  which  the  locus  in  quo  in 
dispute  in  the  present  action  is,  according  to  Mr.  Meg- 
rick's  present  contention,  situate,  on  the  ground  that 
Mr.  Meyrick,  having  been  the  solicitor  of  the  vendor, 
had  taken  advantage  of  that  position,  and  had  not 
given  full  value  for  the  estate.  In  order  to  negative 
the  allegation  of  inadequacy  of  price,  it  became  material 
to  Mr.  Meyrick  to  reduce  as  much  as  possible  the 
acreage  and  value  of  the  estate ;  and  the  depositions  in 
question  were  taken  and  used  in  the  suit  for  the  purpose 
of  fixing  the  acreage  at  a  given  amount,  and  materially 
lowering  the  value. 

IN^ow  the  contest  in  the  present  action  being  whether 
an  extensive  tract  of  mountain  land  forms  part  of  Mr. 
Meyrick's  estate,  or  belongs  to  the  Marquis  of  Bute,  as 
lord  of  the  manor ;  and  it  being  clear  that,  if  the. acreage 
and  value  of  the  estate  were  what  was  contended  in  the 
Chancery  suit  by  the  defendant,  the  locus  in  quo,  in 
respect  of  which  for  the  purpose  of  the  present  action  the  i 
real  defendant,  Mr.  Meyrick,  asserts  a  right  of  ownership^  ^ 
could  not  possibly  be  included  in  it,  the  depositions  wep-^ 
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offered  in  evidence  on  the  part  of  the  plaintiff  for  the        1863. 
purpose  of  proving  what,  according  to, the  defendant's      Richards 
own  shewing,  the  extent  and  value  of  the  estate  really      mobgak. 
was.     I  am  of  opinion  that  these  depositions  were  pro- 
perly admitted  in  the  present  action,  as  assertions  made 
by  the  real  defendant,  Meyrick^  as  to  facts  material  to 
the  issue  in  the  action. 

It  cannot  be  doubted  that  a  mau's  assertions  or  ad- 
missions, whether  made  in  the  course  of  a  judicial 
proceeding  or  otherwise,  and  in  the  former  case  whe- 
"ther  he  was  himself  a  party  to  such  proceeding  or  not, 
may  be  given  in  evidence  against  him  in  any  suit  or 
action  in  which  the  fact  so  asserted  or  admitted  be- 
comes material  to  the  issue  to  be  determined.  And  in 
3)rinciple  there  can  be  no  difference  whether  the  assertion 
or  admission  be  made  by  the  party  himself  who  is  sought 
to  be  affected  by  it,  or  by  some  one  employed,  directed 
or  invited  by  him  to  make  the  particular  statement  on 
his  behalfl  In  like  manner,  a  man  who  brings  forward 
another  for  the  purpose  of  asserting  or  proving  some 
fact  on  his  behalf,  whether  in  a  Court  of  justice  or 
elsewhere,  must  betaken  himself  to  assert  the  fact  which 
lie  thus  seeks  to  establish. 

In  Brickell  v.  HuUe  (a),  which  was  an  action  against 
A  sheriff,  an  affidavit  used  by  the  defendant  with  a  view 
fo  obtaining  interpleader  process,  for  which  purpose  it 
^as  necessary  to  shew  that  the  goods,  the  subject-matter 
^f  the  action,  had  been  seized  by  an  officer  of  the  sheriff, 
^as  held  admissible  on  the  trial  of  the  action  to  esta- 
blish this  fact  against  the  defendant,  on  the  ground  that 
^Xich  an  affidavit  was  equivalent  to  the  statement  of  the 
E^^arty  himself.     So,  in  Gardner  v.  Moult  (b),  a  deposition 
(a)  7  A.  4-  E,  4M.  (b)  10  A,  #  E.  404. 
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1868.       made  by  a  witness^  who  was  sent  by  the  solicitor  of  the 
B1CHARD8     defendant  to  prove  an  act  of  bankruptcy  with  a  view  to 
Morgan.      *  ***^  ^**  ^®^^  admissible  in  an  action  by  the  assignees 
of  the  bankrupt  against  the  petitioning  creditor. 

These  cases  appear  to  me  fully  to  establish  the  pro- 
position that,  where  a  witness  is  called  for  the  purpose 
of  proving  a  particular  fact^  this  amounts  to  an  asser- 
tion of  that  fact  by  the  party  who  so  uses  his  testimony. 
While  I  concur  in  the  position  that  the  evidence  of  a 
witness  called  on  a  trial  is  not^  necessarily^  or  to  the  full 
extent  to  which  it  may  go,  admissible  against  the  party 
calling  him,  in  a  future  proceeding,  yet,  if  it  can  be  ^ 

shewn  that  the  witness  was  called  to  prove  a  specific  ^ 

fact,  it  appears  to  me  that  this  would  be  admissible  ss  ^ 

an  assertion  of  such  fact  by  the  party  calling  the  wit-  — ^ 

ness.    Thus  if,  in  Gardner  v.  Moult  (a),  the  evidence  of  '^^ 

the  witness  who  was  sent  to  prove  the  act  of  bankruptcy,  «^> 

instead  of  being  taken  in  the  form  of  a  deposition,  could,  ^  A, 

according  to  the  procedure  of  that  Court,  have  been 
taken  orally,  it  would,  in   my  judgment,  have  been 
equally  receivable  as  being  in  effect  the  statement  of 
the  party  using  it.     On  the  other  hand,  as  I  have    ^^^we 
already  said,  I  entirely  concur  in  the  position  that  it  is    ^mn 
not  because  a  witness  is  called  for  the  purpose  of  proving  ^^  Mg 
a  particular  fact  or  facts  that  all  he. may  say  becomesBr^ses 
admissible  in  any  future  proceeding  against  the  party^..^t7 
calling  him.     And  in  this  respect  I  see  no  valid  distinc-^^  ac- 
tion between  oral  and  written  testimony.     It  has,  in.fl=Br  in- 
deed, been  said  that  a  party  calling  a  witness  to  b^:^  be 
examined  in  Court,  may,  in  many  instances,  be  ignoraiE3r.^uit 
how  far  the  witness  may  make  statements  unfavourabr4c:^.ble 
to  the  party  calling  him,  while  a  party  using  a  writt€^.::^ten 
(a)  10  A.  #  E,  464. 
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deposition  does  so  with  a  full  knowledge  of  what  it       18^. 
contains,  and  after  full  opportunity  of  balancing  the     r,chard8 
advantages  and  disadvantages  of  using  it.     But  it  must      hoboait 
be  borne  in  mind  that  the  party,  in  the  one  case  calling 
the  witoess,  in  the  other  using  the  deposition,  may  do     • 
80  not  only  without  the  intention  of  abiding  by  all  the 
witness  may  say,  but  with  the  deliberate  intention  of 
calling  on  the  Court  or  jury  to  disbelieve  so  much  of 
the  evidence  as  makes  against  him.     Just   as,  at  Nisi 
prius,  a  party  is  sometimes  under  the  necessity  of  call- 
ing a  doubtful  or  even  a  hostile  witness,  in  order  to 
prove  some  part  of  his  case  which  cannot  otherwise  be 
made  out,  and,  in  the  event  of  adverse  statements  being 
made  by  the  witness,  seeks  to  induce  the  jury  to  reject 
ihem  as  unworthy  of  belief,  or  as  contradicted  by  the 
rest  of  the  evidence,  so,  in  the  case  of  written  evidence, 
a  deposition  or  affidavit  may,  under  similar  circum- 
stances, be  used  with  a  view  to  the  adoption  of  a  part 
and  the  rejection  of  the  rest     It  would  be  in  the 
highest  degree  unreasonable  to  suffer  the  party  using 
the  evidence  to  be  affected  by  that  portion  which  he 
may  have  repudiated  or  disregarded,  on  the  ground  that 
the  statements  of  the  witness  must  be  taken  to  be  his. 
Bearing  in  mind  that  the  true  ground  on  which  such 
evidence  is  admissible  is,  that  a  party  seeking  to  esta- 
blish a  hct  by  evidence  in  a  Court  of  justice  must  be 
taken  to  assert  the  fact  he  so  seeks  to  prove,  it  seems  to 
t^e  to  follow ;  on  the  one  hand,  that  oral  evidence,  so 
far  as  it  shall  appear  to  have  been  used  to  establish  a 
Specific  fieu^,  will  be  evidence  against  the  party  using  it, 
^s    an  assertion  of  that  fact;  and,  on  the  other,  that 
"^vritten  evidence  wUl  be  admissible  against  the  party 
Xisiug  it  in  a  subsequent  proceeding  with  a  different 
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1863.  IMu^J^i  iiot  for  the  purpose  of  proving  all  the  state- 
^BicHAmM  ments  it  may  eontain^  but  only  so  fiur  as  it  shall 
KoEOjji.  appear  to  have  been  used  to  establish  a  given  fact 
or  facta.  It  is  not  because  a  witness  may  have  been 
called,  or  a  deposition  may  have  been  used^  that  all  the 
statements  made  are  to  be  considered  as  having  been 
adopted  by  the  party  using  the  evidence.  In  order  to 
render  this  species  of  evidence  admissible  as  the  asser- 
tion of  a  particular  fact  by  the  party  using  it,  it  must 
appear,  either  from  the  evidence  itself,  or  from  extrinsic 
circumstances,  that  it  was  used  for  the  purpose  of  proving 
such  fact 

In  the  present  instance  it  sufficiently  appears,  both  m^ 

fit)m  the  depositions   themselves,  and  also  from  the  ^se 

answer  of  the  defendant  in  the  suit,  that  the  depositions  ^is 

were  used  for  the  express  purpose  of  establishing  the  ^le 
more  limited  acreage  and  value  of  the  estate.  This  ^m 
being  so,  the  depositions  were,  in  my  judgment,  admis-  — .as- 
sible  in  the  present  action,  as  shewing  the  assertion  b]r  "^^^ 
the  defendant  in  a  former  legal  proceeding  of  facts  4&:9t8 
material  to  the  case  of  the  plaintiff  in  the  present  ^Mut 
action. 

I  am  not  insensible  to  the  inconvenience  that  may  re-  — s^re- 
sult  from  the  admission  of  evidence  of  this  sort.  The^^^ciiie 
evidence  may  haveutterly  failed  in  its  effect  in  theoriginalEj^  jal 
suit ;  the  fact  which  was  sought  to  be  established  msy^Fr^saj 
have  been  disproved  by  other  evidence ;  the  decision  ot<z^  of 
the  Court  or  jury  may  have  been  adverse ;  the  party  maj^-j»  jay 
long  since  have  abandoned  the  ground  he  formerly  took  -SjJTok: 
the  production  of  such  evidence  in  a  subsequent  snif^^cLvaait 
may  lead  to  collateral  issues  in  the  shape  of  inquiry  iut:^  ^^muto 
all  the  circumstances  and  bearings  of  the  first:  counse-^^ssel, 
too,  may  possibly  be  embarrassed  in  the  conduct  of     "^  #f  a 
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r^ards  the  production  of  evidence  by  having  IS03. 
ler  what  may  be  its  effect  on  the  interests  of  Richards 
mt  beyond  the  present  proceeding.  But  many  mobqan. 
lifficulties  would  obviously  apply  in  the  case  of 
ts  made  by  the  party  irrespective  of  legal  pro- 
which,  if  relevant  to  the  matter  in  dispute^  no 
leny  to  be  admissible  against  him.  All  these 
8  exist  equally  in  the  case  of  affidavits  and 
as  in  bankruptcy,  both  of  which  have  been 
be  admissible.  The  difficulty  in  which  it  is 
I  that  counsel  would  be  placed  in  the  conduct 
le  becomes  obviously  reduced  to  a  matter  of 
portance  when  the  admissibility  of  the  deposi- 
nited  by  the  qualification  to  which,  in  my  view, 
be  subject,  namely,  that  it  can  only  be  used 
le  party  to  the  extent  of  the  purpose  for  which 
ed  by  him  in  the  former  suit 
3  it  appears  that  so  soon  as  the  principle  is 
that  evidence  given  for  the  purpose  of  proving 
lar  fact  may  be  afterwards  received  against  the 
Cueing  it,  as  having  been  in  effect  his  state- 
e  admissibility  of  depositions  used  in  a  suit  in 
.nder  similar  circumstances  must  necessarily 
The  ground  upon  which  it  has  been  thought  in 
f  law  that  such  depositions  were  not  admissible, 
that  the  party  sending  the  witness  before  the 
'  had  no  opportunity  of  seeing  the  evidence  till 
oduced  in  Court,  proves  to  have  been  founded 
tire  misapprehension  of  the  practice  of  Courts 
.  It  was  shewn  incontrovertibly,  in  the  course 
'gument  before  us  in  the  present  case,  that  at 
the  suit  of  Edwards  v.  Meyrick  was  pending, 
es  to  a  suit  in  equity,  after  publication  of  the 
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1868.  evidence,  irere  entitled  to  use  or  to  reject  such  depod- 
BioHABM  tions  as  they  thought  fit  It  is  plain,  fipom  the  Ian- 
MoROAH.  g"^®  ®f  Lord  Denman,  and  of  Patteson  and  Coleridge 
J  J.,  in  Brickell  v.  Hube(a),  that  had  those  learned 
Judges  been  aware  of  the  real  state  of  the  practice  in 
equity,  they  would  have  considered  depositions  in  an 
equity  suit  as  standing  on  the  same  footing  as  affidavits 
and  depositions  in  bankruptcy. 

I  feel  it  scarcely  necessary  to  notice  the  objection 
that  counsel  in  a  suit  are  not  authorized  to  affect  their 
client  beyond  the  limits  of  the  cause  immediately  in 
hand.  The  same  argument  might  be  urged  in  the  case 
of  affidavits  and  of  depositions  in  bankruptcy,  the  ad- 
missibility of  which  cannot  now  be  denied.  But,  in  my 
opinion,  a  counsel  conducting  a  cause  must  be  taken,  as 
to  the  production  and  use  of  evidence,  to  be  acting  ufOiL^mr^ja 
instructions  from  his  client,  and  as  representing  thea^^.^riie 
client,  and,  if  evidence  is  produced  to  establish  a  parti*j 
cular  fact,  that  fact  must  be  considered  as  asserted 
the  party  in  the  cause. 

For  these  reasons  I  am  of  opinion  that  the  evidencs^^^oe 
was  rightly  received,  and  consequently  that  this  mW^MCjah 
must  be  discharged. 

Rule  discharged.         . 

(a)  7A.fE.  454.  456-8. 


Carr  and  another  against  Sir  Mosbs  Montefioe-si^^kIj 
Bart  {Nov.  17),  and  Carr  and  another  agahut  T^*^^^' 
Royal  Exchange  Assurance  Corporation  (iViw.  2(^^S20), 
will  be  reported  with  the  proceedings  in  the  £xcheqivi^^i>^ 
Chamber. 


[XXVIIt  VICTORIA.]  667 

[1864.] 


N  THE  EXCHEQUER  CHAMBER. 


November 
29th.] 


Queen,  on   the  prosecution  of  the  Burial  Burial  Act, 
ard  of  Amersham,  against  The  Overseers  of  ]^^2^^  ^^' 

r  warrrr  t  Parishes 

liESHILL.  unitedfor 

ecclesiastical 

purposes, 
oeessum,  that  where  two  parishes  or  places  each  maintaining  its 
IT,  are  united  together  for  ecclesiastical  parposes,  a  Burial  Board 
whole  district,  appointed  hj  the  vote  of  the  vestry,  or  meeting 
nature  of  a  vestry,  is  properly  constituted,  hy  virtue  of  stat. 
19  Vict,  c,  128.,  read  in  connexion  with  stat.  15  &   16  Vict, 

sld,  in  such  a  case,  that  in  the  contract  for  providing  for  the 

«  of  the  burial  ground,  the  Burial  Board  ou^ht  to  fix  the  sum 

once  for  all ; — not  to  fix  one  definite  proportion  for  the  amount 

h  each  of  the  two  parishes  or  places  is  to  be  chargeable  in 

»ld,  in  such  a  case,  that  where  money  is  borrowed  by  the  Burial 
owards  the  expenses  of  providing  the  burial  ground,  the  deed 
ibarge  the  sum  borrowed  upon  the  future  rates  of  the  one  part 
loriBn,  and  also  upon  the  future  rates  of  the  other  part. 

lOR  having  been  brought  on  the  judgment  in 
[us  ease^  reported  vol.  2,  p.  825  {a),  it  was  heard 

he  case  set  out  in  the  report  of  the  proceedings  in  the  Court 

},  829,  \s  that  originally  settled  by  the  arbitrator.     It  was  after- 

mt  back  to  him  to  state  the  facts  in  a  more  summaiy  manner, 

the  second  statement  the  case  was  argued  and  the  judgment  of 

rt  proceeded.    The  reporters  were  supplied  with  the  first  case 

d  there  was  nothing  either  in  it  or  the  arguments  or  the  judg- 

indicate  the  existence  of  any  other. 

econd  case  was  as  follows. 

%ersham,  otherwise  Agmondesham  (which  for  the  purposes  of  this 

d  for  those  purposes  only,  is  called  Amersham  proper),  is  in  the 

I  of  Buckingham  and  Hertford^  and  adjoins  ColeshiU. 

te  two  constitute,  for  all  ecclesiastical  purposes,  one — the  parish 

sham — and  they  have  one  church  only ;  this  is  for  their  joint  use, 

ocallj  situated  in  Amersham  proper. 

djoining  the  church  is  a  churchyard,    which  was,    up  to  Ist 
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before  Erle  C.  J.,  Pollock  C.  B.,  Byles  and  Keat- 
ing JJ.^  and  Bramwell,  Channell  and  Pioott  BB. 


January,  1860,  the  parish  burial  ground  for  both  places.  There  were 
three  dissenters'  chapels  in  Amersham  proper,  and  there  were  burUl 
places  connected  with  them,  but  there  was  no  burial  place  in  Cdetkid. 

4.  Amersham  proper  has  about  3000  inhabitants,  and  a  rateable  valae 
of  89G6^  Coleshill  about  600  inhabitants,  and  a  rateable  Talne  of 
1758/. 

5.  Each  of  the  said  places  separately  maintains  its  poor,  appointing 
its  <0^n  overseers,  surveyors  of  highways,  assessors  of  taxes  and  con* 
stables,  and  makes  out  its  own  jury  list  and  lists  of  voters.  Ammkam 
proper  returns  two,  and  Coleshill  one,  members  to  the  botrd  of 
gruardians. 

6.  The  ratepayers  of  Ainerthafn  proper  ^d  of  Coleshill  have  been 
accustomed  to  meet  in  one  vestry,  and  transact  all  business  usually 
transacted  at  a  parish  vestry,  excepting  the  said  separate  matters. 

7.  The  ratepayers  of  Coleshill  have  been  accustomed  to  meet  sepant^^^ 
for  such  separate  matters. 

8.  The  ratepayers  of  Amersham  have  also  been  accustomed  to  me^J  "** 
separately  for  such  separate  matters,  but  have  occasionally  transactS'--*'^^ 
such  matters  at  such  general  vestry. 

9.  By  orders  of  the  Queen  in  Council  of  the  2l8t  July  and  13th  Avpp^-''^ 
1855,  respectively,  the  said  burial  grounds  were,  with  exceptions 
material  to  this  case,  closed  from  the  1st  January,  1860. 

10.  The  vestry  of  the  two  places  ^did,  on  the  9th  October,  18f 
on  a  requisition  signed  by  more  than  ten  ratepayers,  in  fact  resol^^  ^^ 
**  That  a  burial  ground  should  be  provided,  imder  the  Burial  Acts  -^  *° 
force  in  England,  for  the  said  parish  of  Amersham,"  and  did  in  feet  '  ®° 
the  31st  October,  1857,  appoint  a  Burial  Board  in  pursuance  of  the  8^^^=^" 
Acts  for  the  said  parish. 

11.  The  approval  of  one  of  Her  Majesty's  principal  Secretjiries  ^ 
State  was  obtained,  as  required  by  the  9th  section  of  the  20  &  21  V^^^'^' 
c,  81.,  to  the  appointment  of  the  said  Board. 

12.  Previously  to  the  said  approval  the  vestry  clerk  had  transmit^^C*^ 
to  the  Secretary  of  State  the  following  resolution,  "  That  it  is  in^"*'* 
pedient  to  provide  a  separate  burial  ground  for  the  hamlet  of  CdesJm'  ■**» 
but  that  a  burial  ground  be  provided  for  that  portion  of  the  hamleS=^   " 
Coleshill  which  is  in  the  parish  of  Amersham,  in  the  county  of  He^^^* 

jointly  with  that  portion  of  the  parish  of  Amersham  which  is  in  -«il* 
county  of  Bucks''    And  this  resolution  was  material  in  inducing 
Secretary  of  State  to  give  his  approval. 

13.  Tlie  said  resolution  was  in  fact  agreed  to  at  a  meeting  of  the  n 
payers  of  Coleshill,  held  on  the  19th  October,  1867,  in  the  usual  man: 
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.  Russell  (Griffits  with  him),  for  the  defendants,      [1864.] 
;  abandoned  the  first  point  on  which  the  judg-    The  Qubxh 


id  separate  meetings,  and  after  due  and  sufficient  notice ;  the 

Jmerskam  was  chairman  thereof. 

le  said  Burial  Board  did  in  fact  '^charge  the  hamlet  of  CoUfhiU 

payment  of  the  said  money  with  interest  in  the  said  writ  in  that 

entioned. 

le  said  requisition  was  not  signed  by  any  ratepayer  actually 

in  CoUshill,  and  although  several  ratepayers  of  ColeshiU  took  a 

the  proceedings  of  the  meeting  of  the  9th  October^  no  actual 

of  CoUahiU  did  so. 

Le  minutes  of  the'^meeting  of  the  19th  October  were  signed 

chairman  only ;    the  ratepayers  present  usually  sign  them. 

ilution  was  carried  by  twelve  against  ten,  and  two  only  of  the 

actually  resided  in  ColeshiU.  At  this  meeting  Mr.  James 
s,  a  resident  of  ColeshiU,  gave  the  following  notice : — "  I,  James 
s,  on  ^behalf  of  the  hamlet  of  C(deshiU,  demand  a  poll  of  the 
pon  the  proceedings  of  this  vestry,  held  this  19th  October,  1857." 
eupon  the  meeting  was  adjourned  to  the  21st  of  October,  for 
pdL 

t  next  day  the  said  James  Christmas  gave  to  the  chairman  and 
eraeer  of  ColeshiU  the  following  notice : — 
le  overseers  of  the  hamlet  of  ColeshiU,  in  the  county  of  Hertford, 
Kev.  John  T^rwhitt  Drake,  the  chairman  of  the  vestry  meeting 
Old  for  the  said  hamlet  on  the  19th  October,  1857.  I  hereby 
notice  that  I  abandon  the  demand  of  a  poll  made  by  me  of  the 
ry  meeting,  holden  in  and  for  the  said  hamlet  of  ColeshiU,  on 
of  October  instant,  and  that  I  do  so  on  the  following  grounds. 
That  the  resolution  proposed  and  seconded  at  the  said  vestry, 
I  which  I  demanded  a  poll,  was  not  a  resolution  that  could  be 
it  and  carried  at  such  vestry  under  the  notice  in  pursuance  of 
ch  vestiy  was  holden. 

That  the  owners  of  property  within  the  said  hamlet,  not  being 
»iers  thereof^  who  voted  at  such  vestry  upon  the  said  resolution, 
duly  or  legally  qualified  to  do  so,  inasmuch  as  the  provisions  of 
f  Parliament  of  the  13  &  14  Fict.  c.  99.,  whereby  the  vestry  of 
h  may  from  time  ^to  time  declare  that  the  owners  of  certain 
8  within  the  parish  shall  be  assessed  to  the  rates  for  the  relief 
oor,  in  respect  of  such  tenements,  instead  of  the  occupiers 
lad  not,  previously  to  such  owners  being  rated  to  the  relief  of 
of  the  said  hamlet,  been  complied  with. 
That  inasmuch  as  the  said  vestry  meeting  stands  adjourned 

IV.  2  X  B.   &  s. 
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[1864.]      ment  of   the    Court    below    proceeded,    namely,  the 
"rhTouEEN    proper  constitution  of  the  Burial  Board.)     The  second 

V. ~ 

Orerseers  of    generally  until  Friday  next,  the  23rd  of  October  instant,  it  is  not  lawful 
^^^     for  a  poll  of  the  hamlet  to  be  taken  upon  any  resolution  on  a  subject 
proposed  at  such  Testry,  until  the  proceedings  of  such  vestry  shall  be 
finally  closed. 

"  (4.)  That  the  poll  having  been  commenced  on  Monday,  the  19th  of 
October  instant,  and  the  further  taking  thereof  adjourned  until  Wednes- 
day, the  21st  of  October  instant,  is  illegal  and  bad  for  want  of  contbiUDce 
in  such  polling." 

In  consequence  thereof  the  said  poll  was  not  proceeded  with. 

Other  resident  ratepayers  protested  at  the  said  meeting  that  it  was 
illegal,  and  they  refused  to  sign  the  minutes  thereof. 

17.  On   the   election   of  the  members  of  the   Burial  Board,  five- 
twelfths  in  value  of  the  ratepayers  of  CoUshiU  polled;  among  theao 
were   two   who   resided  in   ColeshiU.     The   defendant,    Thomas  Iv^^ 
(one  of  the  overseers  of  ColeshiU),  who  came  to  reside  in  CoUshiU  on  iHe 
day  of  the  polling,  and  one  other  resident  in  ColeshiU,  also  voted,  th^sj 
having  been  then  and  there  severally  rated  on  their  own  claims.    Of  fcT^^® 
nine  members  of  the  Board  four  are  rated  in  ColeshiU,   but  all  ^^^ 
resident  in  Amersham  proper,  and  none  in  ColeshiU. 

18.  The  seal  of  the  Board  has  the  following  inscription.    "  The  Bur     "^ 
Board  of  Aviersham  in  the  counties  of  Buckingham  and  Hertford.*^ 

19.  The  apix>intment  of  the  vestry  clerk  was  ordered  by  an  orc:=^*' 
addressed  "  To  the  churchwardens  and  overseers  of  the  poor  of  ^0^^ 
parish  of  Amersham,  in  the  county  of  Buckingham.**     He  does  ^^^    °® 
interfere  in  any  matter  relating  exclusively  to  ColeshiU,  and  his  sal^^^— ^'^ 
is  paid  exclusively  from  the  rates  of  Amersham  proper. 

The  pleadings  appended  hereto  are  to  form  part  of  this  case.    (I 
vol.  2,  p.  825.) 

The  deed  of  the  5th  October,  1858,  may  be  referred  to,  if  necessa^^  -^^^ 
as  part  of  this  case.     (See  this  deed,  vol.  2,  p.  853.) 

The  defendants  contend  that,  by  reason  of  the  facts  contained  "* 

paragraphs  15  to  19,  and  otherwise,  the  Burial  Board  was  not  lega-^^^*^^ 
constituted,  and  that  the  said  Board  had  no  power  to  charge  the  ham--^^^^^ 
of  ColeshiU  with  the  payment  of  the  said  money,  with  interest,  or  : 
part  thereof. 

The  question  for  the  opinion   of  the  Court  was,  Whether  the  : 
Board  had  the  power  to  charge  the  said  hamlet  with  the  payment  of  — 
said  moneys,  and  whether  it  did  legally  do  so. 

If  these  questions  were  answered  in  the  affirmative,  the  verdict  fo^=^^ 
for  the  prosecutors  was  to  stand :  otherwise  the  verdict  was  to  be  ^^ 

O-side  and  entered  for  the  defendants. 


-See 


/ 
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and  third  points  depend  on  the  construction  of  stat. 
18  &  19  Vict  c.  128.,  entitled  ''  An  Act  further  to 
amend  the  laws  concerning  the  burial  of  the  dead  in 
Englandy^  sect  11  of  which  enacts:  "Where  a  parish 
or  place  has  been  united  with  any  other  parish  or  place, 
parishes  or  places,  for  all  or  any  ecclesiastical  purposes, 
or  where  two  or  more  parishes  or  places  have  heretofore 
had  a  church  or  a  burial  ground  for  their  joint  use,  or 
where  the  inhabitants  of  several  parishes  or  places  have 
been  accustomed  to  meet  in  one  vestry  for  purposes 
common  to  such  several  parishes  or  places,  it  shall  be 
lawful  for  the  vestry  or  any  meeting  in  the  nature  of  a 
vestry  of  such  several  parishes  or  places  in  any  of  the 
cases  aforesaid,  and  whether  any  one  or  more  of  such 
parishes  or  places  do  or  do  not  separately  maintain  its 
own  poor,  to  appoint  a  Burial  Board,  and  from  time  to 
time  to  supply  vacancies  therein,  and  to  exercise  the  same 
powers  of  authorization,  approval,  and  sanction  in  rela- 
tion to  such  Burial  Board,  and  such  other  powers  as 
under  the  said  Acts  and  this  Act  are  vested  in  the  vestry 
of  a  parish  or  place  separately  maintaining  its  own  poor ; 
and  the  Burial  Board  so  appointed  shall  have  all  the 
powers  for  providing  a  burial  ground  for  the  common 
Use  of  such  several  parishes  or  places,  and  for  facilitating 
interments  and  otherwise,  as  if  such  several  parishes  or 
>laees  had  been  a  parish  separately  maintaining  its  own 
K>or ;  and  the  expences  of  the  Burial  Board  appointed 
inder  this  provision  shall  be  borne  by  the  several 
larisbes  or  places  for  which  such  Board  is  appointed, 
ind  shall  be  apportioned  among  them  by  such  Burial 
Board  in  proportion  to  the  value  of  the  property  in 
luch  several  parishes  or  places  as  rated  to  the  relief  of 
:lie  poor ;  and  the  sums  required  by  the  Burial  Board 
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The  Queen 
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Orerseers  of 

COLESHILL. 
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[1864.]      in  respect  of  the  portion  of  sucli  expences  to  be  borne 

The  QuEKH    ^y  *^y  s^ch  parish  or  place  shall  be  paid  out  of  the 

Overseers  of   ^^^  ^^^  *^^  relief  of  the  poor  in  such  parish  or  place, 

CoL»8HiLL.    in  lite  manner  as  if  such  Burial  Board  had  been  ap- 

pointed  for  such  parish  or  place  alona'*    The  contract 

for  providing  for  the  expences  of  the  Burial  Board  ought 

to  have  fixed  one  definite  proportion  for  the  amount  to 

which  the  parish  of  Amersham  and  the  hamlet  of  Cotes' 

hill  respectively  should  be  charged  in  future ;  and,  on 

the  same  principle,  when  money  was  borrowed  by  the 

Board  the  deed  should  have  charged  the  sum  borrowed 

upon   the   future  rates  of   each    part  of   the  parish 

respectively. 

0*Malleyy  contra^  was  not  called  on. 

Erle  C.  J.    I  do  not  see  in  what  other  way  il^^ 
deed  could  have  been  framed  so  as  to  carry  out  the  intec^^ 
tion  of  the  parties;  and  this  very  proceeding  is  a  pro^crrf 
of  that,  because  it  appears  from  the  mandamus  befo^^f^ 
us  that  the  hamlet  of  Coleshill  is  now  sought  to 
charged  only  with  its  proportion  of  the  expences  of  tl 
Board.   As  to  fixing  the  definite  proportions  to  be  bor 
by  Amersham  and  Coleshill  respectively  in  fiiture,  it 
to  be  remembered  that  their  positions  might  be  ■ 
versed,  so  that  the  part  of  the  united  parish  which 
now  the  richer  might  become  the  poorer. 

The  rest  of  the  Court  concurring. 

Judgment  affirnu 
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1863. 

MEMORANDA. 

In  this  Term^ 

WiUiam  Henry  Cooke^  John  Gray  and  John  Joseph 
PoweU,  Esqrs.9  were  appointed  of  Her  Majesty's  Counsel 
learned  in  the  law. 

In  the  Vacation^ 

Sir  WiUiam  Wightman,  Knight^  one  of  the  Justices 
of  this  Court,  died  suddenly  at  York,  Dec.  10,  where 
he  was  holding  the  Winter  Special  Commission  of  oyer 
and  terminer  and  gaol  delivery  for  that  county. 

Mr.  Justice  Wightman  was  succeeded  in  his  ofiSce  by 
William  Shee,  Esq.,  the  Queen's  Serjeant. 

Robert  Porrett  Colliery  Esq.,  her  Majesty's  Solicitor 
General,  received  the  honour  of  Knighthood. 


END   OF   MICHAELMAS   TERM. 
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The  Judges  ^rlio  usually  sat  in  Banc  in  this 
Term  were : 

CocKBURN  C.  J.       I        Blackburn  J. 
Crompton  J.  Mellor  J. 


\ 


WiSHART  and  another  against  Fowler. 

The  BankroptcT  Act  1861,  24  &  25  Vict,  c,  134.  9.  194.,  enacts  th  J 
ever\-  dot>l  bv  which  a  debtor,  not  being  a  bankrupt,  makes  any  arrange 
nitMit  witli  h:s  creditors  for  the  distribution  &e.  of  his  estate,  **  sba  -"^^  ^ 
within  tM  ont y-e.glii  davs  from  and  after  the  execution  thereof  by  suc^^  ^^^ 
debtor,  or  within  such  lurther  time  as  the  Court  in  I^ndtm  shall  allo^^  ^|l 
be  pw:istert?d  in  the  Court  of  Bankruptcy ;  and  in  default  thereof  sha^^*^ 
not  Ih?  received  in  evidence."  Held,  that  the  Court  of  Bankruptcy  h^^^^j 
power  to  allow  further  time  for  registration  after  the  twenty-ei^ht  daj^^^ 
have  elapsed  ;  and  that  a  deed  so  registered  is  admissible  in  evidence. 

TNTERPLEADER  issue  to  try  whether  certain  good^^^ 

seized  by  the  sheriff  of  London  on  the  27th  January^^^ 

1863,  under  a  writ  of  fieri  facias,  at  the  suit  of  th^  ^^ 

plaintiffs  against  one  Samuel  Griffiths,  were  at  the  tim 
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of  the  seizure  the  property  of  the  plaintiffs  as  against        1864. 
the  defendant.  Wisdart 

On  the  trial,  hefore    Wightman  J.,  at  the  London      YoYi'h^K. 
Sittings,  in  Easter  Term,   1863,  it  appeared  that  the 
plaintiffs  claimed  under  a  deed  of  arrangement,  dated 
the   26th  January,   1863,  and   made  between   Samuel 
GriffithSjihe  debtor,  of  the  first  part,  Frederick  Augustus 
Wishart  and  James  Jonathan  Griffiths,  trustees,  of  the 
second  part,  and  the  several  other  creditors  of  the  debtor 
of  the  third  part :  by  which  the  debtor  assigned  all  his 
stock  in  trade,  furniture  and  other  personal  estate  to  F. 
A.  fflshart  and  J.  J.  Griffiths,  trustees,  upon  trust  for 
the  benefit  of  his  creditors.     The  deed  was  executed  by 
the  debtor  on  the  26th  January,  and  by  the  plaintiffs,  as 
trustees,  on  the  27th ;  but  the  assent  and  approval  of 
the  deed  by  a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the  defendant  whose 
debts  respectively  amounted  to  10/.,  was  not  obtained 
Until  the  23rd  February,  the  last  of  the  twenty-eight  days 
within  which  the  deed  ought  to  have  been  registered  pur- 
suant to  sects.  192  and  194  of  The  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134.     An  application  was  made  on  that 
day  to  Commissioner  Goulhurn  that  the  Chief  Regis- 
trar should  be  at  liberty  to  register  the  deed  upon  the 
verification  thereof  by  affidavit,  without  requiring  the 
^Lccowai  of  the  debts  to  be  verified  by  the  oath  of  the 
debtor  himself,  on  the  ground  that  he  liad  absconded 
sliortly  after  the  execution  of  the  deed,  and  that  his 
place  of  abode  was  unknown.      This  application  was 
Tcfosed,  as  well  as  another  made  at  the  same  time  to 
enlarge  the  time  for  registering  the  deed.     On  the  25th 
another  application  to  enlarge  the  time  was  made  to 
Commissioner  Uolroyd,  on  which  it  was  ordered,  "  That 
the  said  Frederick  Augustus  Wishart  emd  James  Jonathan 
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1864.  Griffiths  Bhall  be  allowed  further  time  until  the  2nd  March 
WwHART  ^®^*  inclusive  for  the  registration  of  the  deed  of  asaign- 
FowLBE  ™ent,  so  that  it  may  be  receivable  in  evidence  under  the 
194th  section  of  the  said  Act ;  but  this  order  is  in  no 
way  to  interfere  with  the  4th  condition  of  the  I92d  sec- 
tion of  the  Act"  The  deed  was  accordingly  roistered 
on  the  2nd  March,  1863.  There  was  also  an  affidavit  ia 
the  Court  of  Bankruptcy  that  the  value  of  theproperty, 
credits^  estate  and  eflTects  mentioned  in  the  deed  did  not 
exceed  300/. 

It  was  objected  for  the  defendant  that  the  deed^  not 
having  been  duly  registered^  was  inadmissible  in  evi- 
dence; and  thereupon  a  verdict  was  entered  for  the 
defendant^  leave  being  reserved  to  move  to  enter  a 
verdict  for  the  plaintiffs  if  the  Court  should  be  of  opinioa 
that  the  deed  was  properly  receivable  in  evidence. 

In  the  same  Term^  Sir  G.  Honyman  obtained  a 
accordingly^  citing  Lord  Ward  v.  LumUy  (a). 

Barnard  and  Ernest  Reed  shewed  cause. — The  Bank-  -^^- 
ruptcy  Act,  1861,  24  &  25  Vict.  c.  134  s.  194.,  enacts:*^^ 
that  ^^  every  deed,  instrument  or  agreement  whatsoever -«^-^^' 
by  which  a  debtor,  not  being  a  bankrupt,  conveys  o^^^^  ^' 
covenants  or  agrees  to  convey  his  estate  and  effects,  o^:^   ^' 
the  principal  part  thereof,  for  the  benefit  of  his  creditoKB^"^*^ 
or  makes  any  arrangement  or  agreement  with  his  credi:-^'^' 
tors,  or  any  person  on  their  behalf,  for  the  distributior:«^^°> 
inspection,  conduct,  management,  or  winding-up  of  luc:-^=^^ 
affairs  or  estate,  or  the  release  or  discharge  of  such  debtc:^*-^*^^ 
from  his  debts  or  liabilities,  shall,  within  twenty-eiglB'^"^ 
days  from  and  after  the  execution  thereof  by  such  debtc^::^'/ 
or  within  such  further  time  as  the  Court  in  London  sb^^^i 
allow,  be  registered  in  the  Court  of  Bankruptcy;  and         ^ 

(a)  5H.iN.  656. 
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hult  thereof  shall  not  be  received  in  evidence.'*     By        1864. 

5t.  192,  one  of  the  conditions  of  the  deed  being  valid      wibhart 

that,  within  twenty-eight  days  from  the  day  of  its      towlbb. 

scution  by  the  debtor,  it  shall  be  produced  and  left  at 

3  office  of  the  Chief  Registrar  for  the  purpose  of 

ing  registered.    An  application  to  extend  the  time  for 

petering  a  deed  under  sect.  194  must  be  made  before 

3  twenty-eight  days  have  expired,  and  can  only  be  made 

ce.  It  is  true  that  in  Lord  Ward  v.  Lumley  (a)  the  Court 

Exchequer  allowed  an  appeal  under  sect.  37  of  The 

»mmon  Law  Procedure  Act,  1854,  though  the  applica- 

^n  was  not  made  until  after  the  expiration  of  the  time 

oited.     But  an  appeal  affects  only  the  two  parties  to 

.  action;   and  it  was  not  intended  that  a  Commis- 

Kner  in  bankruptcy  should  have  the  same  power  as 

e  of  the  Courts  at  Westminster:  he  has  only  the  same 

rt  of  power  which  an  arbitrator  has.     If  such  an 

plication  could  be  valid  after  the  twenty-eight  days, 

e  trustees  might  stand  by,  and,  having  allowed  exe- 

don  by  some  creditors  to  be  levied,  register  the 

?d  as  against  the  rest.      [Cockbum  C.  J.      If  the 

plication  was  not  made  until  a  considerable   time 

»r  the  expiration  of  the  twenty-eight  days,  the  Com- 

ssioner  would  not  in  the  exercise  of  a  sound  discretion 

jit  it.     The  intention  of  the  Legislature  that  these 

tda  should  not  be  kept  in  suspense,  is  consistent  with 

ower  to  enlarge  the  time  being  given  to  a  Court  in 

ich  they  have  confidence.]    The  time  cannot  be  said 

be  enlarged  or  extended  if  ftirther  time  is  given  after 

i  expiration  of  the  twenty-eight  days.     The  Legisla- 

•e  intended  that  there  should  be  a  register  of  such 

3d8  which  creditors  might  search.     [Cockbum  C.  J. 

ppose  the  time  were  extended  within  the  twenty-eight 

(a)  bJI.^N,  656. 
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1864.       days,  the  creditors  would  not  have  notice  of  it :  there- 
^jgg^j^y     fore  they  are  not  in  a  worse  position  by  allowing  the 
time  to  be  extended  after  the  expiration  of  the  twenty- 
eight  days.] 

Sir  G.  Honyman,  in  support  of  the  rule. — This  point 
was    decided   by   the  Lord  Chancellor,   on   the  18th 
February,  1863,  in  the  case  of  In  re  Adamsan,  in  which, 
on  motion  by  Mr.  Swainson,  he  ordered  an  extension  of 
time  to  be  granted  for  registering  a  deed  after  Commis- 
sioner Holroyd  had  refused  it  on  the  ground  that,  the 
application  being  made  to  him  afber  the  expiration  of 
the  twenty-eight  days,  he  had  no  power  to  extend  the 
time.    Lord  fVard  v.  LumUy  (a)  was  decided  on  similar 
words  in  sect.  37  of  The  Common  Law  Procedure  Act, 
1854;  and  on  stat  3  &  4  fF.  4.  c.  4&.  s.  39.  it  has  be^ 
held  that,  though  an  arbitrator  cannot  enlarge  the  time 
for  making  his  award  after  the  expiration  of  the  original 
time,  yet  the  Court  has  that  power ;    Parbery  v.  Nem- 
ham  {b),  Leslie  v.  Richardson  (c),  Parhes  v.  Smith  (rf). 

CocKBURN  C.  J.  It  could  hardly  have  been  the 
intention  of  the  Legislature  in  stat.  24  &  25  Vict  c.  l34 
5.  194.  to  make  it  a  condition  that  the  time  should  be 
enlarged  during  the  twenty-eight  days.  Although  there 
may  be  some  inconvenience  in  the  matter  being  ^^ 
abeyance,  it  must  be  assumed  that  the  Commissioner,  ^ 
exercising  this  power,  will  take  all  the  circumstances 
into  consideration,  and  prevent  injustice  being  done  by 
the  extension  of  the  time.  Independently  however  of 
our  own  view  of  that  enactment,  the  authorities  tf® 
strong  enough  to  warrant  us  in  making  this  rule  abso- 

(a)  5  H.  ^'N.  656.  (h)  1  M.^W.  37a 

(c)  6  a  B,  378.  {d)  15  Q.  B.  297. 


WiSHART 

▼  . 
FOWLEB. 
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lute.  I  refer  to  the  case  of  In  re  Adamsouy  in  which  1864. 
the  Lord  Chancellor  overruled  a  decision  of  Commis- 
sioner Hohoydy  on  this  very  point ;  and  Lord  Ward  v. 
Lumky  (a),  decided  on  words  in  sect.  37  of  The  Common 
Law  Procedure  Act,  1854,  almost  identical  with  the 
present,  as  well  as  the  decisions  on  similar  words  in 
Stat.  3  &  4  JV^.  4.  c.  42.  s.  39.,  enabling  the  Courts  to 
enlarge  the  time  for  making  an  award. 

Blackburn  J.     There  is  nothing  in  the  words  of  stat. 
24  &  25  Vict,  c.  134.  s.  194.  to  indicate  an  intention 
that  the  allowance  of  further  time  must  be  made  on  the 
first  application,  which  may  have  been  refused  on  a  defect 
in  the  materials;    when  it  is  afterwards  renewed  the 
Commissioner  will  inquire  why  it  was  refused,  and  con- 
aider  the  renewed  application,  and  if  he  thinks  it  proper 
he  may  allow  it.     Now  is  there  anything  in  the  words  of 
this  section  to  require  that  the  application  should  be 
made  within  twenty-eight  days  from  the  execution  of 
the  deed  by  the  debtor?  They  are  almost  identical  with 
those  in  sect.  37  of  The  Common  Law  Procedure  Act, 
1854,  on  which  it  was  held,  in  Lord  Ward  v.  Lumley  (a), 
that  one  of  the  superior  Courts  at  Westminster,  which  is 
a  permanent  Court   as   contrasted  with  an  arbitrator 
Hrhose  functions  are  temporary,  may  enlarge  the  time 
?or  giving  notice  of  appeal  after  the  four  days  from  the 
dme  of  the  decision  have  elapsed.     Here  the  Court  of 
Bankruptcy  is  an  equally  permanent  Court.     There  are 
cases  in  which  one  can  see  that  it  would  be  desirable, 
and  in  which  the  Legislature  probably  intended  that 
Buch  a  power  should  be  exercised.     In  the  present  case 
a  difficulty  arose,  owing  to  the  absence  of  the  debtor, 
(a)  6KfK  666. 
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1864. 


WisHiLmr 
▼. 

FOWLKB. 


which  it  might  not  be  possible  to  oyercome  until  the 
2nd  FAruary.  But  the  decision  in  the  case  of  1%  rt 
Adammm  is  probably  decisive^  if  I  disagreed  with  it 


Mellor  J.    It  is  a  mistake  to  liken  the  power  given 
to  the  Commissioners  by  stat  24  &  25    Vu^.  e,  134. 
j;  194.  to  that  of  an  arbitrator^  who  is  appointed  only^ 
for  a  particular  purpose:   his  position  is  different  fron^^ 
that  of  a  Court  of  permanent  jurisdiction.     And  oo^p 
view  of  this  enactment  is  fortified  by  abundant  authority- . 

Rule  absolut^^. 


January  I5ih, 

Skip. 

Mortgage, 

Freight 

BM  of  lading, 

in  part 

printed. 

Blanks, 


GuMM  agaimt  Ttrie. 


In  Z>K«wAer  1856,  5.^  F.,  of  £oiufo»i,owneni  of  the  »liip  5.,!       ^    

it  to  the  plaintiff  to  secure  the  repayment  of  2500/.,  and  assigned  to  Ikaim 
all  the  freights,  earnings,  gains,  profits  and  advantages  to  be  m^mdx^ 
earned  and  gotten  by  the  ship,  and  authorized  him  to  demand      ^^ 
recover  all  sums  due  for  freight  and  eaminss  of  the  ship.     At  this  "^  ^ime 
the  5.  was  under  charter  party  to  sail  to  Cuba  and  back,  which  vo^^^ 
she  performed,  and  on  her  arrival  in  England  in  1857,  defeult  h».^«»g 
been  made  in  payment  of  the  2500/.,  the  plaintiff  put  a  stop  drd^''on 
the  freight*  whereupon  8.  ^  F,  agreed  that  the  future  freight  shouB.  ^  ^ 
paid  to  him,  and  the  captain  was  informed  of  this  arrangement.         hi 
October^  1857,  the  5.  was  under  charter  to  cany  a  cargo  of  coals  td^  ^* 
West  Indies^  and  S.  j-  F,  arrang:ed  with  /.  rf*  Co.  of  Ixmdon^  merch^  ^*°^j 
for  a  purchase  of  timber  at  M,y  m  Cuha^  to  be  sui)plied  by  T.  rf"  ^o.  9  ^ 
to  be  sent  home  in  the  5.,  and  for  payment  of  which  /.  ^  Co.  hail  ^^^^ 
a  letter  of  credit  on  M,  ^'   Co.^   of  Havannah^  \mdertaking  to  «*-<:r«I»t 
their  drafts  for  the  cost  of  the  cargo,  upon  presentation  agains'^'   'J* 
shipping  documents  to  be  forwarded  to  /.  ^  Co.     Owing  to  delay  i »  ^"J 
outward  voyage,  T.  ^  Co.  disposed  of  the  timber  they  had  appropc"^^^ 
as  the  5.'s  cargo,  and  when  she  reached  M.  there  was  no  cargo  r^^^^J- 
The  captain  however  purchased,  through  T.  Sf  Co.,  a  cargo  on  acco^A  »^ « 
his  owners,  and  on  its  being  received  on  board  guve  to  T.  4"  Co.  a  l>i^  of 
hiding,  in  part  printed,  by  which  he  bound  himself  to  deliver  "  in  the 
like  good  order  in  the  said  port>  or  in  such  other  my  manifest   m'/ 

appoint,  to  order ,  who on  faitliful  delivery  thereof  being  »bewn 

shall  pay  me  for  freight    and  conveyance  .        T.  ^  Co.  sen*  «fl 

invoice  to  M.  j'  Co.,  which  stated  that  the  goods  were  shipped  "  by  onier 
of  M.  ^  Co.,  of  Havannahy  and  for  account  of  risk  of  whom  it  ra.i/ 
concern."  M.  4'  Co-  paid  the  amount  of  the  invoice  in  their  acconot 
with  2\  tj-  Co.,  and  drew  on  /.  *$•  Co.  for  the  amount,  and  bent  the  I'ii/ 
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of  lading  to  ihem.    /.  4"  Co,  refosed  to  honour  tlie  bills,  and  in  conse-  1864 

Quence  M,  4"  Co.  arranged  with  the  defendant  to  accept  and  take  them  up '___ 

for  the  honour  of  the  drawer,  which  he  did,  receiving  at  the  same  time  r%„ 

from  /.  ^  Co.  the  bill  of  lading  indorsed  in  blank  by  T.  #  Co,     8.  ^  F.  ^^uu 

became  bankrupts.    Upon  an  interpleader  issue,  which  raised  the  ques-  mj' 

tion  whether  the  plaintiff  was  legally  or  equitably  entitled  to  any  freight  A  iRiB. 

as  against  the  defendant : 

1.  Held,  that^  if  there  had  been  no  mortgage  of  the  ship,  8.  ^  F, 
would  have  been  entitled  to  freight  as  a^inst  the  defendant,  and  there- 
fore the  plaintiff  haying  taken  possession  of  the  ship,  was  entitled  to 
freight  under  the  assignment. 

2.  Qtufre,  whether,  if  the  bill  of  lading  had  stated  the  cargo  to  be 
shipped  on  account  of  the  owners  of  the  ship,  and  it  turned  out  that 
the  cargo  was  not  to  be  their  property,  there  would  be  a  claim  for  freight 
at  law  or  in  equity. 

T^HIS  was  an  interpleader  issue  to  determine  the 
right  to  freight  alleged  to  be  payable  in  respect  of 
goods  carried  in  the  ship  Shakespeare  on  a  voyage  from 
Manzanilla  to  London.  The  issue^  which  raised  the 
question  whether  the  plaintiff  was  legally  or  equitably 
entitled  to  any  freight  as  against  the  defendant^  and  was 
to  be  deemed  to  form  part  of  the  case  after  mentioned, 
came  on  for  trial  at  the  London  Sittings  after  Hilary 
Term,  1863,  before  Cockbum  C.  J.,  when  a  verdict  was, 
by  consent,  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  upon  the  following  special  case. 

On  the  12th  December,  1856,  Alfred  Sheene  and  Archt" 
bald  Freeman,  of  Old  Broad  Street,  wood  brokers,  and 
owners  of  the  ship  Shakespeare,  borrowed  of  the  plain- 
tiff the  sum  of  2500/.,  and  to  secure  the  repayment 
thereof  they,  by  indenture  of  mortgage,  dated  the  12th 
and  registered  the  19th  December,  1856,  covenanted 
to  pay  the  plaintiff  the  sum  of  2500/.  on  the  8th  June, 
1857,  and  thereby  mortgaged  to  the  plaintiff  sixty- 
four  shares,  of  which  they  were  the  owners,  in  the  ship 
Shakespeare  and  in  her  appurtenances. 

Sheene  $*  Freeman,  as  an  additional  security  for  the 
payment  of  the  2500/.,  by  another  indenture,  also  dated 
the  12th  December,  1856,  did  grant,  bargain,  sell  and 
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1804.        assign  unto  the  plaintiff  his  executors,  administrators 
G^^        and  assigns,  all  the  freights,  earnings^  gains,  profits  and 
Tybib.       advantages  whatsoever  to  be  made,  earned  and  gotten, 
and  to  become  due  and  payable  by  or  by  means  or  for 
or  on  account  of  the  ship  called  The  Shakespeare,  and 
all  and  singular  charterparties  and  contracts  in  relation 
thereto,  and  all  advantages  to  be  had  or  derived  there- 
from, and  all  the  right,  title,  interest,  property,  benefit, 
claim  and  demand  whatsoever,  at  law  and  in  equity,  of 
Alfred  Skeene  and  Archibald  Freeman,  into,  upon  or  out 
of  the  freights  and  earnings  :  to  have  and  to  hold  the 
freights,  earnings  and  other  the  premises  assigned  unto 
the  plaintiff,  his  executors,  administrators  and  assigns, 
upon  trust  for  the  payment  of  the  sum  of  2500/.   And 
by  the  same  indenture  Alfred  Skeene  and   Archibald 
Freeman  did   authorize  and   empower  the  plaintiff  to 
demand  and  recover  all  sums  of  money  which  were  then 
or  might  thenceforth  become  due  for  freight  and  earn* 
ings  of  the  ship. 

At  the  time  these  mortgages  were  executed  1^ 
Shakespeare  was  under  charterparty  to  sail  to  Cw^^ 
and  back,  which  voyage  she  performed,  and  on  l^ef 
arrival  in  England  in  1857  (default  having  been  m^^^^ 
in  payment  of  the  2500/.)  the  plaintiff  put  a  stop  or^^ 
on  the  freight,  whereupon  Skeene  §•  Freeman  agr^^ed 
with  the  plaintiff  that  the  future  freight  of  the  sl^ip 
should  be  paid  to  him,  and  George  Smart  Justice,  ^he 
captain  of  The  Shakespeare,  was  informed  of  tliis  arrattg®* 
ment. 

In  1856  Skeene  §•  Freeman  had,  through  Irving,  £^^*' 
worth  8f  Holmes,  of  London,  merchants,  purchased  ' 
cargo  of  mahogany  at  Manzanilla,  in  the  island  of  Cm^  ^^ 
and  for  the  payment  of  which  Irving  %  Co.  had  gi^^^^ 
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Btter  of  credit  on  their  correspondents,  Morrison  8^        1864. 
.,  of  Havannahy  undertaking  to  accept  their   drafts        Gumm 

the  cost  of  the  cargo  upon  presentation  against  the  Ttbib. 
pping  documents  to  be  forwarded  to  them,  Irving  Sf 
This  transaction  was  completed  by  Skeene  §•  Free' 
n  sending  a  vessel  for  the  cargo  and  providing  for 
acceptances  given  by  Irving  ^  Co,  under  their 
urantie.  In  the  month  of  October,  1857,  The  Shakes- 
re  was  under  charter  to  carry  a  cargo  of  coals  from 
voporty  in  Wales,  to  St  Thomas\  in  the  West  Indies, 
L  an  arrangement  was  made  between  Irving  8^  Co.  and 
lene  8f  Freeman  for  another  purchase  of  timber  by  the 
»r  in  the  same  way  as  before,  to  be  brought  to 
uUm  by  The  Shakespeare  on  her  return  voyage.  This 
angement  was  reduced  into  writing  in  the  following 
er,  written  by  Skeene  §•  Freeman  to  Irving  8f  Co. : — 

"  London,  31st  October,  1857. 
^  Gentlemen;     The  Shakespeare  is  now  on  her  out- 
•d  passage  for  the  West  Indies,  and,  after  discharging 

cargo  at  St.  Thomas',  will  probably  reach  the  south 
5  of  Cuba  about  the  first  or  second  week  in  January 
t.  We  shall  feel  obliged  by  your  advising  your 
ads  at  Havannah  that  the  ship  will  be  at  Manzanilla 
ibout  the  time  mentioned,  that  they  may  have  ready, 
explained  to  Mr.  Morrison,  a  cargo  of  mahogany  and 
cewood  spars  of  the  same  description  as  that  shipped 

The  Frithrnfm  June  last/'  [Then  followed  instruc- 
18  as  to  the  quantity,  description  and  measurement 
the  wood  which  was  to  form  the  cargo,  and  the 
irges  for  commission.]     ^'We  are,  &c., 

'*  Skeene  8f  Freeman.'^ 
Phis  letter  was  forwarded  by  Irving  Sf  Co.  to  Morrison 
?<>.,  oi  Havanna,  in  the  following  letter : — 
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1864.  *•  London^  Slst  October,  1857. 

GuMM        "  Messrs.  Robert  Morrison  §•  Co.^  Havanna. 

Ttrtb  "Dear  Sirs.    We  enclose  a  letter  from  our  neigh- 

boors^  Messrs.  Skeene  Sf  Freeman,  ordering  a  cargo  of 
mahc^any,  with  some  lancewood  spars  and  sabica,  for 
their  ship  7%«  Shakespeare,  now  on  her  way  t6  St 
Thomas,  and  thence  to  Manzanilla,  where  yoor  frieocb 
are  authorized  to  purchase  and  ship  by  said  vessel  a 
cargo  of  wood  of  the  above  description^  strictly  within 
the  letter  of  instructions  herein  contained.    We  recom- 
mend this  order  to  the  attention  of  yourselves  and 
friends  at  ManzaniUa,  and  should  your  reimbursemait 
for  the  cost  be  taken  upon  us,  as  in  the  case  of  the 
Frithrof,  your  draft  on  us  at  usance  will  meet  with  due 
honour  on  presentation  against  shipping  documents  and 
timely  orders  for  insurance,  but  in  passing  this  order 
to  you  we  think  that  we  ought  not  to  incur  a  greater 
responsibility  than  that  of  not  parting  with  the  shipping 
documents  when  received  on  this  side  until  payment  o( 
the  cost  of  the  cargo,  as  we  act  as  mere  agents  in  tHe 
matter.     The  parties,  Messrs.  Skeene  Sf  Freeman,    '^^ 
believe  to  be  highly  respectable  and  trustworthy,  and  ^^ 
the  case  of  T/ie  Frithrof  the  drafts  were  timely  provi<l^ 
for  by  them.     We  are,  &c., 

^'  Irving,  Ebsworth  §•  Holmes/^ 
And  was  again  transmitted  by  them  to  their  cor^"^*" 
pondents  at   Manzanilla,    Torres,  Reigadas  Sf  Co.,      ^^ 
whom  the  wood  had  been  supplied  on  the  former  o^^^*" 
sion. 

The  Shakespeare  was,  at  the  time  these  letters  ^^^  ^^ 
sent,  lying  at  Newport,  taking  in  her  cargo  of  coal»  ^^^ 
St.  Thomas',  and  Skeene  Sf  Freeman,  on  the  22nd  Oct^^^^' 
1857,  wrote  the  following  letter  to  Capt.  Justice: — - 
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"  75,  Old  Broad  Street,  London,  1864. 

«  22nd  October,  1857,  Gumm 

*'  Capt.  Justice,  of  Barque  Shakespeare.  Ttbie. 

"  Dear  Sir.  On  receipt  of  your  outward  freight  at 
8L  Thoma^  you  will  please  remit  the  same,  after  pay- 
ing your  disbursements  there,  to  Charles  Gumm,  Esq.,  of 
Change  Alley,  Comhill,  London.    We  are,  &c. 

^^  Skeene  Sf  Freeman." 
This  letter  the  plaintiflF  forwarded  to  Capt  Justice, 
who  was  at  that  time  aware  that  Mr.  Gumm  was  mort- 
gagee of  the  ship  and  freight,   and  he,  on  the  11th 
November,  wrote  the  following  to  the  plaintiff: — 

"  Newport,  Nov.  4th,  1857. 
"Charlei  Gumm,  Esq. 

"  Dear  Sir.     I  acknowledge  the  receipt  of  your  note 

of  the  10th  inst.,  and  of  course  will  act  up  to  Messrs. 

Skeene  8f  Freeman^s  instructions  in  regard  to  remitting 

you  the  freight  from  St.  Thomas',  after  deducting  the 

outward  disbursements.     I  am,  &c., 

^^  Geo.  Justice,  Barque  Shakespeare.^' 

On  the  14th  November,  1857,  whilst  the  ship  was  still 
lying  at  Newport,  Skeene  §•  Freeman  wrote  to  Captain 
Justice  the  following  letter  : — 

"  London,  November  14th,  1857. 
*'  Captain  G.  Justice,  Barque  Shakespeare. 

"Dear  Sir.  With  respect  to  your  homeward  cargo 
our  friends  here  have  written  Messrs.  Torres  Sf  Co.  to 
have  ready  for  shipment  against  your  arrival  at  Manza- 
nilla,  in  January  next,  a  cargo  of  250,000  feet  mahogany 
and  1500J  lancewood  spars,  to  be  of  the  ^me  descrip- 
tion in  both  cases  as  recently  imported  here  by  the 
JPrithrof**     [Then  followed  instructions  relating  to  the 

VOL.  IV.  2   Y  B.   &  8. 
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186db.  woods  to  be  shipped.]  ''We  must  impress  you  to  be 
Q^^  particularly  cautious  that  on  no  consideration  must  our 
Ttrib  iiame  transpire  in  the  transaction ;  and  you  will  under- 
stand that  the  cargo  will  be  for  account  of  Messrs. 
Irving,  Ebsxcorth  Sf  Holmes,  of  London^  by  whom  the 
vessel  has  been  chartered  and  cargo  purchased  of  Messrs. 
Morrison  Sf  Co.,  of  Havanna,  the  agents  of  Messrs. 
Torres  Sf  Co.     We  are,  &c., 

''  Skeene  §•  Freeman." 

The  statements  in  this  letter  that  ITie  Shakespearm i 

was  chartered  by  Irvifig,  Ebsworth  $*  Hetmes,  and  tha.rV 
the  cargo  was  to  be  on  their  account  they  having  pui^^. 
chased  the  same  of  Morrison  §•  Co.,  are  wholly  withoi: 
foundation.  The  ship  had  never  been  diartered 
Irving,  Ebsworth  8(  Holmes,  and  the  cargo  was  to 
solely  on  account  of  Skeene  $*  Freeman. 

The  Shakespeare  was  detained  a  very  long  time  at 
Netoport  taking  in  her  cargo,  and  after  she  had  start  fd 
on  her  outward  voyage  she  was,  on  the  10th  Deeemb^^^er, 
1857,  obliged  to  put  back  again,  have  her  cargo  ^^His- 
charged  and  the  ship  repaired,  so  that  she  did  not  le 
Newport  on  her  outward  voyage  to  St.  Thomas'  till 
end  of  December,  1857. 

On  the  1st  March,  1858,  Skeene  Sf  Freeman  wrot^  to 
Captain  Justice  (who  received  it  whilst  lying  at  St 
Thomas')  the  following  letter  : — 

"  Dear  Sir.     We  hope  shortly  to  hear  of  your  arrmval 
at  St.  Thomas\  where  we  trust  you  will  get  quick   <S«- 
patch.     You  will  proceed  with  your  vessel  as  early  ^ 
possible  to  Manzanilla  de  Cuba  and  address  yourself'  ^ 
Messrs.  Torres  Sf  Co.,  who  will  load  your  cargo  in  favour 
of  Messrs.  Irving,  Ebsworth  Sf  Holmes,  of  London,  by 


▼. 
Ttrix. 
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whom  full  instructions  will  be  sent  out  to  await  your  1864. 
arriyaL  By  the  next  packet  we  shaU  address  you  more  q^^ 
fiiUy/' 

TTie  Sluzkespeare  arrived  at  St  Thomas^  on  the  14th 
March,  1858,  and  was  detained  by  the  illness  of  the 
crew  until  the  b^inning  of  May^  and  on  the  2nd  May, 
1858,  Captain  Justice,  previous  to  his  sailing  for  Mama" 
nilla,  remitted  to  the  plaintiff  550/.,  part  of  the  amount 
of  the  outward  freight,  in  the  following  letter : — 

"  St.  Thomas',  May  2nd,  1858. 
**  Charles  Gumm,  Esq. 

''  Sir.  I  inclose  a  bill  to  the  amount  of  550/.,  having 
to  retain  the  balance  for  disbursements,  they  being  so 
very  high  on  account  of  so  much  sickness  here.  By 
second  and  third  mail  will  remit  the  second  and  third 
of  same  tenor  as  one  inclosed.  Please  acknowledge  the 
same  to  Messrs.  Skeene  Sf  Freeman*     Yours,  &c., 

"  O.  S.  Justice,  Barque  Shakespeare.** 

A  long  correspondence  took  place  between  Torres^ 
Beigadas  ^  Co.  and  Morrison  Sf  Co.,  and  between  Mor- 
rison  $*  Co,  and  Irving,  Ebsworth  8f  Holmes,  from  which 
it  appears  that  from  the  first  Irving  §•  Co.  were  informed 
that  the  order  given  by  Skeene  Sf  Freeman  could  not  be 
executed,  but  that  Morrison  Sf  Co.  and  Torres,  Beigadas 
^  Co.  were  willing  to  provide  for  the  ship  a  cargo  as 
nearly  like  that  originally  ordered  as  possible.  Torres, 
Beigadas  8f  Co.  did  in  fact  take  some  steps  towards  col- 
lecting a  cargo  for  the  ship,  but  owing  to  the  long  delay 
in  her  arrival  they  disposed  of  what  they  had  appro- 
priated as  The  Shakespeare'^  cargo.  Skeene  Sf  Freeman 
were  kept  continually  informed  by  Irving  §•  Co.  of  the 
commimications  of  Morrison  Sf  Co. 

2  Y  2 
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1864.  On  the  16th  April,  1868,  Skeene  §•  Freeman  wrote  to 

"^^^^^       Captain  Justice  a  letter  of  that   date,   of  which  the 

Ttob.       following  is  a  copy  :— 

"  75,  Old  Broad  Street. 

"  London,  16th  April,  1858. 
"  Captain  G.  S,  Justice. 

"  Sir.     We  duly  received  your  letter  announcing  your 
arrival  at  St.  Tkomat^j  where  we  trust  you  would  have 
good  dispatch.     We  hope  that  you  will  use  every  exer- 
tion to  keep  down  the  expenses  of  the  ship  during  her 
stay  at  St  Thomas^  and  at  ManzaniUa,  and  endeavour  if 
possible  to  make  some  amends  for  the  disastrous  com- 
mencement of  the  voyage.     We    have   a    letter  this 
morning  from  Irving,  Ebsworth  %  Co.,  giving  us  extract 
from  a  letter  from  Havanna  dated  the   22nd  March, 
stating  the  cargo  intended  for  The  Shakespeare  would  b^ 
disposed  of  in  consequence  of  the  non-arrival  of  th^ 
vessel.     We  trast  you  will  see  Messrs.  Torres  Sf  Co.  o-km 
receipt  of  this,  and  do  all  that  may  be  required  in  prc^^ 
curing  a  full  cargo  for  the  ship,  and  we  beg  that  yo-'ms. 
will  see  that  the  wood  (mahogany  and  cedar)  is  properlLy 
measured  and  the  spars  fresh  and  large.     We  leave  y< 
to  do  the  best  in  your  power  for  our  interest  as  you 
so  well  acquainted   with  the  port,   but  on  no  coim.^^- 
deration  do  you  come  away  without  a  full  cargo,  and.       ^ 
necessary  you  may  charter  the  vessel  at  65^.  a  loadL      ^ 
you  cannot  do  better.     We  are,  &c., 

"Skeene  §-  Freeman.'^ 

Captain  Justice  reached  Manzanilla  on  the  21st  3f^t>E9^> 
1858,  and  then  received  Skeene  Sc  Freeman's  letter,  cuc»« 
on  communicating  with  Torres,  Reigadas  §•  Co.  foci*^" 
that  no  cargo  was  ready  for  him,  and  he  then  wro^ 
to  Morrison  §•  Co.  the  following  letter :  — 
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'' Manzanilla,  May  2lBt,  1858.  1864. 

"  Messrs.  Morrison  §•  Co.,  Gdmm 

''  Oentlemen.  The  Shakespeare  has  arrived  here,  and  ttbi«. 
I  am  rather  surprised  at  there  not  being  irfstructions  for 
my  homeward  cargo^  as  I  fully  expected  to  have  nothing 
to  do  but  commence  loading ;  but  if  you  have  not  in- 
structions please  let  me  know  as  early  as  possible^  as  I 
may  form  my  future  plans  for  the  benefit  of  the  owners. 
The  ship  is  in  quarantine  for  a  few  days  at  present,  but 
please  reply  as  early  as  possible.     I  remain,  &c., 

"  G.  S.  Justice,  Barque  Shakespeare.'* 

Morrison  ^  Co.  wrote  to  Captain  Justice  the  following 
letter  (transmitting  it  through  Torres,  Reigadas  Sf  Co.): — 

"Havanna,  Slst  May,  1858. 
''To  Captain   G.    S.  Justice,  Brit    Ship  Shakespeare, 
Manzanilla. 

**Dear  Sir.  We  are  in  receipt  of  your  esteemed 
favour  of  21st  inst,  and  have  carefully  noted  the  con- 
tents. The  long  delay  in  the  arrival  of  your  vessel, 
besides  other  circumstances  influencing  the  matter,  com* 
pelled  us  to  inform  our  friends  in  London,  through  whom 
we  received  your  owners*  orders  for  a  cargo  of  wood  for 
The  Shakespeare,  that  it  would  receive  another  destina- 
tion. They  answered  us  as  follows : — '  16th  April,  185& 
Your  remarks  respecting  the  wood  cargo  for  The  Shakes- 
peare having  been  communicated  to  the  parties  inte- 
rested, they  inform  us  that  instructions  have  been  sent 
to  the  captain  to  charter  his  vessel  should  the  cargo 
originally  intended  for  him  have  received  another  desti- 
nation.' Your  owners,  although  frequently  requested 
to  do  so,  have  never  given  us  instructions  what  should 
be  done  in  the  event  of  the  present  contingency,  when 
the  wood  intended  for  your  vessel  has  been  otherwise 
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1864.  disposed  of^  and  we  regret  this  the  more  as  they  appear 
GnMM  to  have  left  you  also  without  orders.  Our  friends^ 
Ttwe.  Messrs.  Torres^  Reiffodas  Sf  Co.,  to  whom  we  have  re- 
commended your  case,  will  no  doubt  have  much  pleasure 
in  rendering  you  all  the  assistance  in  their  power,  and 
in  the  case  of  your  seeking  a  charter  we  take  die  liberty 
of  naming  them  to  you  as  being  in  an  excellent  position 

to  assist  you.    We  are,  &c., 

"  B.  Morrison  If  Co." 

When  the  captain  found  Torres,  Reigadas  ^  Co.  had 
no  cargo  for  him  he  offered  the  ship  for  charter  to 
Ramirez  §*  Co.  They  refused  to  take  her  on  charter, 
and  the  captain  could  not  get  a  charter  fix>m  any  one 
even  at  the  lowest  rates. 

In  consequence  of  not  being  able  to  charter  the  ship, 
he  determined  to  purchase  a  cargo  on  account  of  his 
owners,  and  applied  to  Torres,  Reigadas  %  Co,  for  that 
purpose,  and  such  purchase  was  accordingly  made  in  the 
manner  set  out  in  the  following  correspondence,  the 
statements  in  which,  as  to  matters  of  fact,  are  correct 
The  freight  in  question  in  this  cause  is  the  freight  oa 
the  cargo  so  purchased  and  paid  for  as  hereinafter 
appears. 

Torres,  Reigadas  Sf  Co.  to  Morrison  ^  Co. 

"  Manzanilla,  9th  June,  1858. 

"  We  have  taken  notice  of  the  letter  which  you  seta'*^ 
us  for  Capt  Justice,  and  taking  into  consideration  wh^s^ 
you  give  us  in  chaise,  that  we  may  do  all  that  may  iJ*^ 
possible  to  us  to  relieve  him  from  so  painful  a  situatio^K^* 
we  have  agreed  to  give  him  20,000  feet  of  mahogaiB.^^ 
100,000  of  cedar,  and  2000  of  lancewood  spars,  that  tk^^-I 
may  serve  him  as  ballast  to  proceed  to  England  (in  cssJ^^ 
he  should  not  succeed  in  completing  his  loading  hejn^^ 
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at  the  freight  of  45«.,  which  he  has  accepted^  but  which        1864. 
they  cannot  give  him  as8urance  of  before  Saturday,     If        Gumm 
this  bargain  be  ratified  we  believe  that  the  contrarieties       ttbie 
which  have  happened  to  this  vessel  will  have  been  re- 
medied greatly,  and  that  the  owners  may  be  content 
We  believe  it  unnecessary  to  advise  you  that  when  we 
dispatch  The  Shakespeare  we  shall  send  you  invoice  and 
bill  of  lading  of  our  shipment  and  disbursements,  draw- 
ing on  you  for  the  amount.^' 

Torres  Reigadas  ^  Co,  to  Morrison  Sf  Co. 

''  Manzanilla,  13th  June,  1858. 

"  To-day  we  have  to  advise  you  that  the  captain  of  The 
Shakespeare,  not  having  obtained  the  freight  which  had 
been  offered  to  him,  he  succeeded,  with  our  intervention, 
in  contracting  with  Messrs.  Ramirez  ^  Co.  for  one  part 
of  mahogany  and  three  parts  of  cedar,  in  such  manner 
that  with  this  wood  and  that  which  we  have  sold  him, 
as  we  informed  you,  he  will  have  almost  a  complete  cargo 
tot  account  of  the  vessel,  if  not  conformably  with  the 
desires  of  the  owners,  at  least  with  the  greatest  advantages 
which  could  be  hoped  for  in  the  present  circumstances. 

''  We  have  agreed  to  pay  Messrs.  Ramirez  §•  Co,  the 
amount  of  the  wood  which  the  captain  has  bought 
of  them ;  and  for  its  amount,  as  well  as  ours  and  our 
disbursements,  we  shall  draw  upon  you  when  we  send 
you  the  bills  of  lading  and  invoice.'^ 

Capt.  Justice  id^Morrison  ^  Co, 

"  Manzanillay  13th  June,  1858. 

"  Gentlemen.  I  am  in  receipt  of  your  favour  of  the 
Slst  ult.,  and  have  carefully  noted  the  contents.  The 
instructions  I  have  received  from  London,  while  laying 
here,  was  to  charter  The  Shakespeare  in  case  of  not  being 
able  to  do  better,  or  in  case  of  the  cargo  intended  for 


692  HILARY  TERM. 

1R64.        the  vessel  being  disposed  of  before  my  arrival^  which  has 
GuMM        been  the  case.     But  not  being  able  to  charter^  and  no 
Ttrib.       charters  here  to  be  had^  even  at  the  lowest  freights^  and 
instructions  not  to  leaye  Manzanilla  without  a  full  and 
complete  cargo^  I  have  resolved  to  buy  a  cai^  of  wood, 
partly  from  Messrs  Torres  ^  Co.,  and  the  remainder 
from  Messrs.  Ramirez  8f  Co.,  of  as  much  mahogany  as  I 
can  get^  and  the  remainder  cedar,  lance  poles,  &c    There 
will  be  about  100,000  feet  of  mahogany  and  the  remain- 
der cedar  poles,  fustic,  &c.,  so  I  consider  to  have  done 
what  is  best  for  the  importers'  interest,  otherwise  the 
ship  would  have  had  to  have  gone  home  in  ballast ;  all 
other  ports  being  overstocked  already  with  ships,  there 
would  have  been  no  chance  of  chartering  Tlte  Shakespeare 
anywhere  else  had  I  proceeded  with  her.    I  commence 
to  take  in  cargo  to-morrow,  giving  those  parties  biUs  in 
favour  of  Messrs.  Irving,  Ebsworth  if  Holmes,  of  Londani, 
and  I  sincerely  hope  that  this  movement  will  meet  the 
approbation  of  all  parties  concerned.    You  will  please 
reply  to  this  as  early  as  possible,  letting  me  know  your 
opinion  of  this  transaction,  and  if  it  meets  your  approval. 

I  am,  kxi. 

"  Geo.  S.  Justice,  Barque  Shakespeiore." 

Morrison  §■   Co,  wrote  to  Capt.  Justice,  in  answer,  the 
following  letter : — 

*'  Capt.  Geo.  S.  Justice,  British  barque  Shakespeare,  care 

of  Messrs.  Torres,  Reigadas  8f  Co.,  Manzanilla. 

"  Havanna,  23rd  June,  1858. 

"  Dear  Sir.     We  have  duly  received  your  valued  favour 

of  the  13th  inst.,  and  have  carefully  noted  its  interesting 

contents.     As  far  as  may  be  permitted  us  to  express  any 

opinion  upon  the  course  you  have  pursued  to  protect  the 

interests  of  your  owners,  we  should  say  that  we  think  yon 
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have  done  the  beat  under  the  circumstances.     We  are        1864. 
entirely  without  instructions  from  London,  and  we  merely        gumm 
take  an  interest  in  the  matter  now  from  a  desire  of  being       ttbib. 
serriceable  to  and  saving  the  principals  in  the  business  as 
much  from  loss  as  possible.     We^  therefore^  trust  soon 
to  hear  that  you  have  completed  the  loading  of  your 
vessel^  so  as  to  enable  her  to  return  to  England;  and  we 
remain^  &c.  "  R.  Morrison  ^  CoJ' 

Morrison  §•  Co.  to  Torres^  Reigadas  §•  Co. 

«  Havanna,  17th  June,  1858. 
"  We  have  received  your  favour  of  the  9th  inst    We 
note  the  agreement  which  you  have  made  with  the  cap- 
tain to  give  him  20,000  of  mahogany,  100,000  of  cedar, 
and  2000  lancewood  spars,  in  order  to  serve  him  for 
baUast  to  return  to  England,  in  case  he  should  not  suc- 
ceed in  completing  the  cargo  of  The  Shakespeare,  at  a 
freight  of  45^.,  which  he  has  accepted ;  and  we  take  this 
opportunity  with  pleasure^  in  the  name  of  the  owners  of 
The  Shakespeare,  to  thank  you  for  the  earnestness  with 
which  you  cared  for  their  interest.     We  cannot  but  con- 
fidently believe  that  they  will  be  thankful  for  the  succour 
which  you  have  given  to  their  vessel.     It  is  the  most 
efficacious  to  remedy  the  contrarieties  which  have  pur- 
sued it.     In  conformity  with  your   advice  we  prepare 
to  give  all  honour  to  your  drafts  in  the  terms  indicated 
\}j  you.'' 

Morrison  Sf  Co.  to  Torres,  Reigadas  ^  Co. 

''  Havanna,  23rd  June,  1858. 
"  We  have  received  your  favour  of  the  13th  inst.  We 
note  your  disposition  for  loading  The  Shakespeare  with 
which  we  are  agreed,  and  we  communicate  what  you  say 
to  our  correspondents.  We  inclose  a  letter  for  Capt. 
Justice,  to  whom  you  will  be  good  enough  to  deliver  it*' 
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1864.  The  letter  to  Capt  Justiee,  here  mentioned,  is  of  the 

•^   GuMM  ""  above  date,  already  set  out, 

j^^^  The  cargo  thus  purchased  was  then  shipped,  and  on 

its  being  received  on  board,  the  captain  gave  Torres, 
ReigadoM  §*  Co.  the  following,  in  part  printed,  bill  of 
lading,   which  was  filled  up  by  them,   and  is  in  the 
Spanish  language,  of  which  the  following  is  a  transla- 
tion (the  original  annexed  to  be  taken  as  part  of  the 
case)  :—*'!,  George  S.  Justice,  captain  of  the  EngM 
barque  Shakespeare,  which  now  lies  anchored  in  the 
port  of  ManzaniUa,  ready   to  make   her   voyage  for 
that  of  Falmouth,  declare  that  I  have  received  on  board 
the  said   vessel,   and   under  cover  thereof,   and  from 
Messrs.  Torres,  Reigadas  ^  CoJ*  [the  particulars  of  the 
cargo  and  measurement  of   the  wood  were  stated]^ 
'^  which  I  acknowledge  to  have  been  delivered  to  me  to 
my  entire  satisfaction,  and  bind  myself  on  my  arrival  in 
safety  with  iny  said  vessel  to  deliver  in  the  like  good 
order  in  the  said  port,  or  in  such  other  my  manifest  may 

appoint,  to  order  ,  who  on  faithful  ddirery 

thereof  being  shewn  shall  pay  me  for  freight  and  con- 
veyance   ;  to  the  due  fulfilment  whereof  which  I  bind 

my  person  and  goods,  and  especially  the  said  vessel^  with 
all  the  appurtenances,  according  to  the  practice  and  laws 
of  commerce ;  signing  five  of  this  tenor,  whereof  one 
only  to  be  accomplished.  Manzanilla^  17th  July,  1858/' 
Torres,  Reigadas  8f  Co.  sent  an  invoice  to  Alorrisof^ 
Sf  Co.,  headed  as  follows: — '*  Invoice  of  the  value  and 
chaises  of  the  effects  which  we  have  shipped  on  the 
English  barque  Shakespeare,  Capt.  George  S.  Justkej 
bound  to  Falmouth,  by  order  of  Messrs.  R.  Morrism  (f 
Co.,  of  the  Havanna,  and  for  account  of  risk  of  whom 
it  may  concern  /^  and  they  sent  such  invoice,  with  the 
signed  bill  of  lading,  in  the  following  letter : — 


XXVU.  VICTORIA.  695 

Messrs.  Torres^  Beiffodas  Sf  Co,  to  Messrs.  Morrison        1864. 
8f  Co.  "  Mnnzanilla,  18th  July,  1858.  gumm 

"  The  Shakespeare  will  sail  to-night  for  her  destinatiou,  Tteib. 
nd  we  enclose  you  invoice  and  bill  of  ladings  in  dupli- 
ate,  of  the  cargo  which  we  have  shipped,  the  measure- 
sent  in  detail  of  the  wood,  and  the  receipt  of  the  captain 
>r  the  money  we  have  furnished  him  with.  We  charge 
tm  with  20,650,,  36  the  amount  of  the  invoice.  You 
rill  see  that  the  bills  of  lading  are  made  out  to  order,  in 
rder  that  you  may  indorse  them  in  favour  of  the  proper 
arty.'' 

The  captain  had,  in  the  interim,  sent  the  following 
Jtter  to  Skeene  Sf  Freeman  : — 

"  Manzanilla,  July  4th,  .1858. 

"  Messrs.  Skeene  ^  Freeman, 

"  Gentlemen.  I  received  your  letter  of  the  16th 
tpril,  and  carefully  noted  the  contents.  As  has  been 
[ready  stated,  in  consequence  of  the  non-arrival  of  The 
hakespeare,  her  intended  cargo  was  disposed  of;  there- 
re  I  was  placed  in  an  awkward  position.  Previous  to 
•oeiving  your  letter,  I  had  already  been  trying  to  char- 
r,  but  could  not  succeed,  there  being  no  cargo  here, 
>r  chance  of  getting  chartered,  even  at  very  low  freights. 
lie  mahogany  here  is  so  scarce  that  the  whole  belonging 

all  parties  would  only  make  about  three  parts  of  a 
x^  for  the  ship. 

"I  wrote  to  Messrs.  Morrison,  thinking  they  had 
Bfth  instructions  about  another  cargo,  as  the  first  had 
yesa  disposed  of.  Their  reply  was,  that  I  had  been 
fnt  out  instructions  how  to  act  about  a  cargo,  or  char- 
acing  the  ship.  As  I  could  not  charter,  and  very  little 
se  in  going  away  from  here  to  seek  one  elsewhere, 
LOthing  appearing  in  any  of  the  ports,  and  all  ports 
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1864.       being  OTerstocked  with  ships^  and  nothing  for  them,  so 
oi^        I  resolved  to  purchase  a  cargo  on  ship's  acconnty  firom 
Ttbik.       ^'^^  ^  could  get  it  firom.     I  got  from  Messrs.  Tarrei  ff 
Co.  about  26,000  feet  of  mahogany  and  2000  kooe 
poles.     From  Ramirez  315,000  feet  of  mahogany,  96,000 
feet  of  cedar  and  20  tons  of  fustic,  and  not  being  able 
to  get  more  mahogany  will  have  to  fill  up  with  cedar 
from  Messrs,  Torres  Sf  Co.,  as  I  cannot  do  otherwise; 
and,  under  the  circumstances,  everything  has  been  d(»e 
for  your  interest  that  can  be  done  on  my  part    Nov, 
the  only  difficulty  is  to  keep  your  name  out  of  the 
transaction,  but  I  will  give  bills  on  Messrs.  Irmng,  Ebi- 
worth  ^  Co.,  of  London,  although  I  have  no  instracdoos 
to  do  so.     I  could  not  have  acted  otherwise,  or  come 
home  in  ballast.     The  Shakespeare  is  better  than  iudf 
loaded,  and  expect  to  sail  firom  here  about  the  15tli 
inst.^' 

The  bills  were  in  fact  drawn  by  the  captain;  the 
amount  of  the  invoice  was  paid  by  Morrison  If  (k'lB^ 
their  account  current  with  Torres  §•  Co. 

Morrison  8f  Co.  transmitted  the  bills  of  lading  to 
Irving,  Ebsworth  Sf  Holmes,  and  drew  on  them  in  two 
bills  for  4232/.  4bs.  Id.,  the  amount  of  the  cargo  put  on 
board  the  ship,  and  the  amount  of  the  ship's  disburse- 
ments. These  bills  were  presented  to  Irving  if  Co.  in  dae 
course  for  acceptance,  but  they  refused  to  honour  thenii 
and  in  consequence  of  such  refusal  Mr.  Morrison,  seiU) 
of  the  firm  of  Morrison  of  TTie  Havanna,  who  was  then 
in  London,  arranged  with  the  defendant,  to  accept 
and  take  up  the  bills  for  the  honour  of  the  drawer.  Be 
did  so,  receiving  at  the  same  time  the  bill  of  ladings 
which  was  delivered  by  Irving  §•  Co.  to  him,  indorsed  in 


XXVII.   VICTORrA.  697 

blank  by  Torren,  Reigadas  §•  Co.     The  bills  were  duly       ^gg^ 
paid  by  the  defendant  at  maturity.  GviiiLK 

On  the  28th  June^  1858,  in  London^  before  the  com-       ^  v. 
plete  loading  of  the  ship  at  Manzanilla,  Skeene  Sf  Freeman 
stopped   payment,   of  which  notice  was  given  to  the 
plaintiflF  by  Irvinff  ^  Co.     On  the  6th  July,  1858,  Skeene 
jr  Freeman  were  adjudicated  bankrupts. 

At  the  end  of  September,  1858,  the  ship  arrived  and 
caUed  at  Falmouth  for  orders,  and,  by  the  direction  of 
the  assignees  of  Skeene  Sf  Freeman,  Captain  Justice 
brought  her  to  London  and  took  her  into  the  fVest 
India  Dock,  but  at  Gravesend  the  plaintiff  took  possession 
of  the  ship  and  her  cargo,  and  placed  a  person  on  board 
of  her.  Up  to  this  time  (except  as  herein  appears)  the 
plaintiff  had  not  taken  possession  of  the  ship  as  mort- 
gagee or  owner. 

After  the  arrival  of  the  ship  in  dock  the  defendant 
lodged  the  bill  of  lading  with  the  Dock  Company,  and 
under  the  indorsement  of  Torres,  Reigadas  Sf  Co.  wrote, 
^'I  claim  the  cargo,  G.  S.  Tyrie/'  and  then  caused 
Captain  Justice  to  be  served  with  the  following  notice : 
"  To  the  Captain  of  the  ship  Shakespeare. 

"  As  solicitor  for  and  on  behalf  of  the  holder  of  the 
bill  of  lading  of  the  cargo  of  mahogany,  timber  and 
Wood  on  board  your  vessel,  I  hereby  give  you  notice  not 
to  part  with  or  deliver  up  the  same,  or  any  part  of  iti 
except  on  the  production  of  such  bill  of  lading,  and  in 
the  event  of  your  parting  with  the  same,  or  any  part  of 
Lt^  after  this  notice,  you  will  be  held  liable  for  all  losses, 
costs,  damages  and  expenses,  which  they  may  sustain  or 
Incur  in  consequence  of  your  neglect  of  this  notice. 
Dated  this        day  of  October,  1858. 

"  C.  fValton,  30,  Buckler sbury.'' 
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1864.  The  cargo  having  been  landed  in  the  dock^  Captain 

"    "^^^^        Justice,  on  the  27th   October,  lodged   with   the   Dock 

-,  ^'  Company  the  usual  stop  for  freight  under  the  8  &  9  VkL 

c,  91.  8.  51.  On  the  same  day  the  plaintiff  on  his  owi 
behalf  lodged  a  similar  stop  for  the  freight^  claiming  the 
same  as  mortgagee  of  the  ship. 

On  the  10th  December,  1858,  the  stop  put  on  tbe 
cargo  by  Captain  Justice  was  transferred  to  the  plaintiff 
by  the  following  notice : — 

''To  the  Directors  of  The  East  and  West  India  DoA 
Company.  Pursuant  to  Act  8  &  9  Vict.  c.  91.  «.  51.,  die 
undermentioned  goods^  imported  in  the  month  of 
October,  1858^  per  Tl^e  Shakespeare,  Captain  Justice^  fiom 
Manzanilla  de  Cuba,  having  been  stopped  for  freight 
subject  to  my  directions^  you  are  hereby  authorised  to 
transfer  the  said  stop  to  the  order  of  Charles  Gumm, 


"  Mark. 


Description  of  Goods. 


All  Goods  Landed, 

G.  S.  Justice:' 


The  cargo  was  never  offered  to  the  assignees  of 
Skeene  ^  Freeman. 

The  plaintiff  claiming  the  freight,  and  the  defendant 
denying  that  any  was  payable,  the  defendant  from  time 
to  time  as  he  required,  took  the  whole  of  the  timber  oot 
of  the  dock,  and  paid  the  Dock  Company  1934^  10*.  5i, 
the  amount  claimed  by  the  plaintiff  for  freight,  the  pay- 
ment of  each  instalment  of  freight  and  the  receipt  of 
the  timber  in  exchange  being  under  protest,  and  with  a 
written  denial  of  the  liability  of  the  goods  to  any 
freight. 
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Tbe  defendant  then  brought  two  actions  against  the  1864. 
Ck>mpany  to  recover  back  the  amount  so  paid,  and  the  Gumm 
Dock  Company  having  interpleaded  in  those  actions,  the  ttrib 
following  Judge^s  order  was  made : — 

"  Tyrie  v.  The  East  and  West  India  Dock  Company. 
— Tyrie  v.  The  East  and  West  India  Dock  Company. — 
Upon  hearing  the  counsel  for  the  defendants,  for  the 
plaintiff,  and  for  Charles  Gumm,  the  claimant,  and  upon 
reading  the  two  aflSdavits  of  George  Collier,  I  do  order 
that  the  defendants  do  invest  the  three  sums  for  which  ' 

these  actions  are  brought  in  Exchequer  bills,  to  be  de- 
posited as  may  be  agreed  upon  between  the  plaintiff  and 
the  claimant,  to  abide  further  order  herein,  and  that  all 
further  proceedings  in  this  action  against  the  Dock  Com- 
pany be  stayed.    And  I  further  order  that  the  parties 
do  proceed  to  the  trial  of  the  three  issues  in  which  the 
claimant  Charles  Gumm  shall  be  plaintiff,  and  the  now 
plaintiff  herein  shall  be  defendant,  the  issues  to  be,  first, 
whether  any  and  what  freight  is  payable  for  the  goods; 
second,  whether  Gumm  is  entitled  to  any  freight  legally 
or  equitably  as  against  the  now  plaintiff;  third,  whether 
the  captain  is  entitled  to  any  freight  as  against  the  now 
plaintiff.    And  I  further  order  that  there  be  no  costs  to 
the  Dock  Company,  and  that  the  costs  of  this  application 
as  between  Gumm  and  the  now  plaintiff,  including  costs 
of  action  against  the  Dock  Company,  be  reserved.     And 
I  further  order  that  the  said  issue  be  delivered  in  three 
weeks^  and  returned  by  the  defendant  therein  in  ten 
days,  and  be  tried  in  London.     And  I  certify  this  to  be 
a  proper  case  to  be  attended  by  counsel.     Dated  this 
18th  November,  1859.  "  Charles  Crompton." 

The  defendant  having  received  the  goods  under  the 
circumstances  before  stated,  sold  them. 
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1864.  Should  freight  be  payable^  the  gross    amomit  was 

^^^        1395/.  4r. 

Ttkik.  "^^  Court  were  at  liberty  to  draw  any  inference  from 

the  facts  which  in  their  opinion  ought  to  be  drawn  by  a 

jury. 

The  question  for  the  opinion  of  the  Court  was,  whether 

the  plaintiff  or  the  defendant  was  entitled  to  succeed  on 

the  several  questions  raised  by  the  interpleader  issue. 

Montague  Smith  {H.  T.  Cole  with  him),  for  the  plain- 
tiff. — The  plaintiff,  the  mortgagee,  having  in  1857,  done 
what  was  equivalent  to  taking  possession  of  the  ship, 
became  entitled  to  accruing  freight  under  the  assign- 
ment of  the  freight  and  earnings.  In  Gardner  y.  (W 
note  (a)  there  was  no  assignment  of  the  freight,  and  the 
mortgagee  had  not  taken  any  step  to  get  possession  of 
the  ship.  [^Blackhum  J.  In  that  case  there  was  no 
dispute  as  to  the  law  that  if  there  was  an  absolute 
assignment  of  the  ship  the  assignee  was  entitled  to  lU 
the  earnings.  His  Lordship  read  the  judgment  of 
Bramwell  B.,  p.  436.]  In  1857,  the  plaintiff  agreed 
to  abandon  possession  of  the  ship,  on  the  arrange- 
ment that  the  owners  should  instruct  the  captain 
to  pay  the  freight  to  him.  From  that  time  he  was 
in  the  place  of  absolute  owner.  Applying  the  test  of 
Bramwell  B.,  in  Gardner  v.  Caienove  (A),  the  ship 
was  worked  for  his  benefit  The  only  'question  i* 
whether  there  was  accruing  freight  on  the  carriage  of 
this  cargo  within  the  meaning  of  the  assignment  to  the 
plaintiff,  or  the  defendant,  who  claims  from  Morrii(^ 
^  Co,,  is  to  get  the  cargo  free  from  freight  The 
cargo  was  shipped  by  the  captain  as  agent  for  the 
(a)  1  //.  4-  N.  423.  (b)  1  H.  #  K  423.  436. 
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mortgagee:  he  had  ceased  to  be  agent  for  the  mortgagor       1864. 
in  respect  of  freight  and  earnings.     ^Blackburn  J.    The        Gumm 
captain  is  the  senrant  of  t&e  mortgagor  in  all  contracts       tt&ie. 
which  he  makes.     Suppose  there  was  a  collision  at  sea, 
and  the  ship  sustained  damage^  he  could  not  pledge  the 
credit  of  the  mortgagee  for  the  necessary  repairs.]     He 
is  the  agent  both  of  the  mortgagor  and  the  mortgagee. 
[Cockbum  C.  J.    Even  if  this  cargo  were  shipped  for  the 
mortgagors,  and  they  chose  to  ratify  the  contract^  they 
might  say  we  will  not  bring  home  a  cargo  in  our  ship 
without  freight.     The  ship  could  not  be  used  for  any 
purpose  except  that  of  the   owners'  without  earning 
freight] 

Lush  (Sir  G.  Honyman  with  him),  contra. — The  plain- 
tiff, not  haying  taken  actual  possession  of  the  ship  under 
his  mortgage  till  after  the  transaction  in  question,  cannot 
stand  in  a  better  position  as  to  freight  than  the  mort- 
gagors, Skeene  ^  Freeman^  would  have  stood  in.  In  Alex^ 
ander  v.  Simms  {a)  a  part-owner  of  a  ship,  whose  share 
was  subject  to  a  mortgage,  agreed  with  the  other  part- 
owner,  but  without  the  concurrence  of  the  mortgagee, 
to  send  the  ship  to  South  America  to  obtain  a  cargo  of 
guano  on  a  joint  adventure,  and  bring  it  to  England;  on 
the  completion  of  the  voyage,  and  when  the  cargo  was 
about  to  be  discharged,  the  mortgagee  claimed  possession ; 
and  it  was  held  that  he  had  no  claim  against  the  owner 
of  the  unmortgaged  share  for  freight  [Cockbum  C.  J. 
In  that  case  there  was  no  special  agreement,  as  here,  that 
the  freight  should  belong  to  the  mortgagee.]  The  only 
effect  of  the  assignment  of  freight  is  to  give  the  mortgagee 

(a)  ^JkG.M.^G.  57. 
VOL.    IV.  2   Z  B.    &   S. 
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1864,  the  right  to  it  without  the  trouble  of  takiug  possession 
GuMM  of  the  ship.  Here,  the  goods  having  been  shipped  on 
Tteix.  account  of  the  owners  of  the  ship,  no  contract  to  pay 
freight  for  them  could  exist.  The  captain^  not  being 
able  to  get  a  charter,  purchased  the  wood  on  the  owners' 
account,  and  he  had  authority  to  do  so  by  the  letter  of 
the  16th  Aprily  1858.  [Blackburn  J.  Under  such  a  bill 
of  lading  as  this,  the  goods  remain  the  property  of  the 
vendor,  as  was  held  in  Van  Casteel  v.  Booker  (a),  which 
rather  shook  the  authority  of  fFait  v.  Baker  (b),] 
The  blank  spaces  in  the  bill  of  lading  are  filled  up  by  a 
line  drawn  through  them ;  and  it  is  the  same  as  if  there 
was  a  series  of  cyphers,  and  then  it  would  appear  that 
the  parties  intended  that  no  freight  should  be  payable; 
for  it  is  said  by  Lord  Elknborough,  in  Robertson  v. 
French  (c),  that  in  policies  of  insurance,  if  there  is  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the 
whole,  the  written  words  are  entitled  to  have  a  greater 
effect  attributed  to  them  than  to  the  printed  words, 
'^  inasmuch  as  the  written  words  are  the  immediate 
language  and  terms  selected  by  the  parties  themselves 
for  the  expression  of  their  meaning,  and  the  printed 
words  are  a  general  formula  adapted  equally  to  their 
case  and  that  of  all  other  contracting  parties  upon 
similar  occasions  and  subjects.^' 

Montague  Smith yin  reply.— Assuming  that  the  captain 
had  authority  to  purchase  the  wood  on  his  owners' 
account,  still  according  to  the  bill  of  lading  and  the 
invoice  there  would  be  no  sale  to  them  of  the  wood 

(a)  2JErcA.691.  {b)  Id.  I. 

(c)  4  East,  130.  136. 
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until  tbe  bills  of  exchange  were  accepted  in  England,        1864. 
[Crompton  J.     The  invoice,  which  is  a  very  important        gumm 
document,  leaves  the  property  in  the  cargo  floating        tyrxb. 
and  ambulatory;  it  does  not  state  the  shipment  to^be 
on  account  of  Morrison   %  CoJ]     Skeene^^]  Freeman 
oould   not  have  sold  the  cargo  afloat.     ^Blackburn  J. 
Not  so  as  to  give  a  right  to  take  possession  :  that  will 
not  be  contended.]     [He  was  then'stopped.] 

CocKBURN  C.  J.  The  question  is,  whether,  if  there 
had  been  no  mortgage  of  the  ship,  and  the  property  in 
it  had  remained  in  Skeene  §•  Freeman^  the  mortgagors, 
they  would  have  been  entitled  to  freight  in  respect  of 
the  carriage  of  this  cargo.  If  they  would  have  been 
so  entitled,  the  plaintifi;  who  is  their  mortgagee,  has  a 
right  to  succeed  in  this  interpleader  issue ;  otherwise, 
he  has  not  such  right.  I  think  that  Skeene  jf  Freeman^ 
under  the  circumstances,  would  have  been  so  entitled. 
I  assume,  in  favour  of  the  defendant,  that  the  captain 
had  authority  from  Skeene  §•  Freeman  to  make  the  con- 
tract for  the  shipment  of  this  cargo  of  wood,  to  ship  it 
on  their  account,  and  convey  it  to  England;  the  question 
remains  whether  a  contract  was  made  between  the 
sellers  of  the  wood  and  Skeene  ^  Freeman,  or  any  one 
on  their  behalf,  whereby  the  sellers  absolutely  parted 
with  the  property  in  the  wood,  so  that  it  was  shipped 
on  behalf  of  Skeene  §•  Freeman.  I  do  not  think  there 
was  any  such  contract.  Where  goods  are  shipped  on 
account  of  the  owners  of  a  vessel,  no  question  about 
freight  can  arise ;  and  a  mortgagee,  if  he  takes  pos- 
session under  the  mortgage,  cannot  claim  freight  in 
Inspect  of  the  cargo  conveyed  in  the  vessel  on  account 

2  z  2 
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1864.  of  the  owners.  But  the  question  here  is,  whether  the 
OoMM  property  in  this  cargo  had.heen  transferred  by  the  sellers 
11^^^       to  the  owners  of  the  vessel. 

The  captain  wanted  a  cargo  of  wood,  and  he  ajqfilied 
to  the  sellers  at  ManzanUla ;  they,  not  knowing  him, 
and  having  had  no  dealings  or  connection  with  the 
owners,  instead  of  selling  the  wood  to  him  on  behalf  of  the 
owners,  put  themselves  in  such  a  position  that  they  did 
not  part  with  the  property  in  orcontroul  over  it;  so  that, 
in  the  event  of  the  owners,  whom  the  captain  was  repre- 
senting, being  unable  or  unwiDing  to  perform  the  con- 
ditions of  the  contract,  one  of  the  most  important  of 
which  was  the  acceptance  of  the  wood,  the  property  in 
it  should  not  pass  to  them,  nor  should  it  even  be 
necessary  for  the  sellers  to  have  Irecourse  to  a  right  of 
stoppage  in  transitu. 

We  must  look  to  the  bill  of  lading  to  see  what  the 
contract  was  with  reference  to  the  cargo,  and  the  terms 
on  which  it  was  to  be  carried ;  and  there  we  find  that 
the  captain  shipped  the  wood  on  behalf  of  the  sellers 
and  bound  himself  to  deliver  it  in  like  good  order ;  so  ^ 

that  it  is  a  regular  contract  entered  into  by  the  captain  ^ 

with  the  shippers  by  the  ordinary  means  of  a  bill  of  "^If 

lading,   whereby  the  property  in  and  the  controul  of  ^7 

the  cargo   remained  in  the  shippers,   who,  by   their  * 

order,  could  dispose  of  it  as  they  might  be  advised. 
Mr.  Ltish  contended  that  this  was  not  the  effect  of  T 

the  bill  of  lading ;  and  if  he  could  have  made  out  that,  « 

according  to  its  terms,  no  freight  was  to  be  paid,  then        ^ 
our  judgment  ought  to  be  for  the  defendant     His  con-      — 
tention  was  that  there  being  blanks  in  the  bill  of  lading,  ,^^j 
and    especially    one    after    the    words    '*  freight    and  ^^ 
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oonveyance/'  and  those  blanks  being  filled  up  with  1864. 
%  black  line,  all  the  printed  words  relating  to  freight  gumm 
must  be  considered  as^stmck  oat.  There  is  no  ttbib. 
authority  for  that.  The  explanation  of  the  black  line 
may  be  that  it  was  drawn  with  the  intention  of  prevent- 
ing the  blank  space  being  filled  up  in  a  manner  preju- 
dicial to  the  contracting  parties.  And,  if  the  words  are 
not  struck  out,  there  is^  in  the  bill  of  lading,  a  stipula- 
tion for  the  payment  o(  freight.  This  view  of  the  bill 
of  lading  is  confirmed  by  the  invoice,  which  professes 
that  the  goods  are  shipped  ''  for  account  of  risk  of  whom 
it  may  concern  /'  which  shews  that  it  was  in  the  con- 
templation of  the  sellers  that  the  intended  contract 
between  them  and  the  buyers,  the  owners  of  the  ship, 
or  the  parties  representing  them,  might  not  be  carried 
out  by  the  latter,  and  that,  in  order  to  provide  for 
that  contingency,  the  whole  matter  should  be  floating 
and  ambulatory,  to  use  the  expression  of  my  brother 
Crompton. 

Independently  of  the  documents,  there  is  much  to  be 
said  on  both  sides.     Mr.  Lush,  in  his  able  argument, 
contended  that  the  shippers  at  Manzanilla  did  not  con- 
template a  speculation  in  which  they  might  have  to  sell 
goods  in  the  London  market,  with  which  they  were  not 
oonnected.     On  the  other  hand,  they  may  have  been 
desirous  of  selling  their  goods,  and  at  the  same  time 
protecting  themselves  against  the  proposed  buyers  not 
being  ready   to   accept   the   bills   drawn   by  the  cap- 
tain, and,  in  that  case,  intended  to   make  the  cargo 
tbeir    own ;    and,    if   they    preferred    that    state    of 
things,   the  captain  might   well   say,    *'If  you  even- 
tually take  the  cargo  as   your  own,   you  must  pay 
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1864.  freight.^'  I  think  therefore  that,  looking  at  the 
Qijjiu  documents^  and  putting  aside  conjectures  about  pro- 
'J^^^^^  babilities^  there  is  a  stipulation  for  payment  of  fireight 
by  the  party  whose  property  the  goods  should  be ;  and, 
the  cargo  having  got  into  the  hands  of  the  defendant 
as  the  representative  of  those  for  whom  it  was  originally 
consigned^  and  who  would  be  bound  to  pay  freight,  if 
any^  under  the  bill  of  lading,  he  also  is  bound  to  do  so, 
and  our  judgment  ought  to  be  for  the  plaintiff. 

Ceompton  J.  On  reading  the  case,  I  doubted  whe- 
ther, under  the  circumstances,  any  freight  was  payable; 
but  I  have  now  come  to  the  same  conclusion  as  the 
Lord  Chief  Justice  that  the  plaintiff  is  entitled  to 
recover,  lie  claims  as  the  party  who  is  admitted  to 
be  entitled  to  recover  freight,  if  any  is  to  be  paid. 
On  the  other  hand,  the  defendant  says,  "  I  claim  under 
a  contract  of  sale  by  Morrison  tf  Co.,  contained  in  the 
shipping  documents,  and  I  say  that  the  contract  was 
that  these  goods  should  be  carried  freight  fi-ee,  being 
owners'  property .''  I  do  not  think  there  is  enough  in 
the  case  to  make  out  that  there  was  such  a  contract ; 
and  I  am  not  quite  satisfied  that,  if  there  had  been  such 
a  contract,  and  if  the  cargo  turned  out  not  to  be  owners' 
property,  there  would  be  no  claim  for  freight.  The 
captain,  not  being  able  to  get  a  charter  at  Manzcmilla, 
it  was  contemplated  that  goods  should  be  sent  home, 
which,  in  one  event  were  to  be  owners'  property,  and, 
in  that  event,  it  was  immaterial  to  say  anything  about 
freight,  because  the  owner  would  not  pay  freight  to 
himself,  though,  if  the  ship  were  mortgaged,  it  would 
be  improper  that  the  earnings  should  not  be  paid  to  the 
mortgagee. 
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On  the  question  whether  there  was  a  contract  that  18G4. 
these  goods  should  be  carried  without  paying  freight,  q^^ 
and  whether  the  party  from  whom  the  defendant  -  ^* 
derives  tide  had  the  right  to  make  such  a  contract, 
I  think,  looking  at  the  documents  and  the  circum- 
stances, that  we  cannot  come  to  that  conclusion.  I 
do  not  agree  with  Mr.  Lush  in  the  extent  to  which  he 
pushes  the  doctrine  of  striking  words  out  of  an 
instrument  in  part  printed.  It  is  properly  laid  down 
in  2  Taylor  on  Evidence,  4th  ed.,  p.  960,  on  the  au- 
thority of  Lord  Ellenborouffh  in  Robertson  v.  French  (a), 
*'  If  the  instrument  consists  partly  of  a  printed  for- 
mula, and  partly  of  written  words,  and  any  reasonable 
doubt  is  felt  as  to  the  meaning  of  the  whole,  the 
written  words  are  entitled  to  have  greater  effect  in  the 
interpretation,  than  those  which  are  printed.^'  But 
for  this  purpose  there  must  be  an  inconsistency  between 
the  written  and  the  printed  words,  and  there  is  no 
authority  for  saying  that  we  can  reject  printed  words 
merely  because  there  is  a  blank  filled  up  with  a  line. 
I  should  not  be  satisfied  to  do  that  in  this  case,  unless, 
as  Mr.  Ltish  put  it,  the  blanks  meant  a  series  of  noughts, 
and  were  to  be  read  as  equivalent  to  saying  that  nothing 
was  to  be  paid  for  freight,  the  cargo  being  owners'  pro- 
perty. But  I  cannot  so  read  them,  because  I  find  in  the 
bill  of  lading  express  words  printed,  and  not  struck  out, 
that  freight  shall  be  paid  in  the  usual  way.  I  therefore 
think  that,  under  the  circumstances,  the  mortgagee  has 
a  right  to  say,  ^'  I  am  entitled  to  recover  something  in 
the  way  of  freight"  Then  the  invoice  states  the  ship- 
ment to  be  by  order  of  Morrison  ^  Co.  "  for  account  of 

(a)  4  Ea9t  130.  136. 
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1864.       liak  of  whom  it  may  oonoem.^'    That  shews  that  there 
GuMM        ^*>  *  doubt  who  would  have  the  property  in  the  cai^  ; 
Ttbu.       '^^  ^^^  ^^^  ^^  hiding  probably  means  to  say, ''  We  are 
not  quite  certain  that  this  cargo  will  be  taken  by  the 
shipowners,  in  which  case  it  would  be  properly  freight 
free.''    If  the  proposed   buyer  were  to  reject  it,  or 
they  did  not  like  him,  or  he  became  insolvent,  they 
would  properly  take  the  bill  of  lading  and  retain  con- 
trol oyer  it.     But  if  they  intended  the  cargo  to  be 
absolutely  his  property,  they  would  not  have  put  into 
the  invoice  the  words  **  for  account  of  risk  of  whom  it 
may  concern.''     Those  words  are  used  when  there  is  a 
doubt  in  whom  the  insurable  interest  is ;  and  theref(»ie 
the  case  is  open  to  the  argument,  that  the  sellers  had 
not  an   absolute  intention  that   the  property  should 
vest  in  the  vendee.     It  is  the  usual  case  of  a  shipment 
made  with  a  double  aspect.     When  a  person  sends  his 
own  ship,  as  a  man  may  send  his  own  cart  for  goods, 
there  is  no  contract  for  carriage;  but  here  there  is  a 
contract  for  carriage  between  the  consignor  as  shipper 
and  the  shipowners  or  their  representative  that  the  ship- 
owner, as  carrier,  would  take  due  and  proper  care  of  the 
goods,  that  he  would  not  do  anything  wrong  as  to  the 
stowage  of  them,  and  that  he  would  deliver  them  in 
good  order.    That  is  a  contract  for  carriage ;  and  then  i^ 
this  such  a  curious  contract  of  that  nature  that,  if  the 
cargo  turns  out  to  be  the  property  of  the  consignorSi 
they  have  the  right  to  say  to  the  shipowner,  "You 
are  liable  for  anything  that  may  happen,  for  every  de- 
fault of  your  master  and  mariners,  and  for  non-deliveiji 
but  I  will  not  pay  you  any  freight"  ?     Certainly  that 
is  not  a  contract  into  which  they  would  be  likely*^ 
enter. 
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Supposing  this  had  been  a  contract  to  carry  freight        1864u 
tree,  being  owners'  property^  when  these   goods  were        Gumm 
put  on  the  ship  to  come  to  England,  and  it  afterwards       ttbie. 
turned  out  that  there  was  a  mistake  with  regard  to  that, 
I  am  not  satisfied  there  would  not  be  a  claim  for  freight 
at  law  or  in  equity.  The  shipowners  might  say,  "  we  have 
done  this  work  at  your  request,  there  has  been  a  mis- 
take,  and  we  have  a  right  to  detain  the  cargo  in  the 
nature  of  a  lien.''     Upon  this  point  I  have  not  made  up 
my  mind. 

Blackburn  J.   The  plaintiff  was  the  mortgagee  of  this 
ahip,  and  was  not  in  possession  of  it  at  the  time  when  it 
^ent  to  the  fVest  Indies,  nor  was  it  working  for  him  in 
Bach  a  way  as  would  put  him  in  the  position  of  a  mort- 
gagee in  possession.    At  the  time  the  goods  were  shipped 
mi   Cuba  the  mortgagor  was  still  in  possession  of  his 
ship,  and  I  think  received  the  goods  in  that  capacity ; 
though  it  is  not  necessary  to  decide  that  point.     But 
when  the  ship  arrived  in  England,  and  had  been  ordered 
from  Falmouth  to  London,  the  plaintiff,  the  mortgagee, 
took  actual  possession  of  it  at  Gravesend.  It  was  admitted 
that,  on  taking  possession  of  the  ship,  he  became  entitled 
to  all  freight  then  accruing ;  the  principle  upon  which 
that  depends  being,  that  having  got  possession  of  the 
ship,  and  having  a  lien  upon  it,  he  is  entitled  to  exercise 
fiir  his  own  benefit  every  right  which  the  shipowner 
would  have.     Alexander  v.  Simms  (a)  seems  to  shew  that 
besides  the  right  to  freight  he  would  have  a  right  to  the 
benefit  of  any  contract  made  by  the  owner  for  employing 
the  ship.     But  it  is  not  necessary  to  consider  that 

(a)  5DeG.M,fG.  57. 
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1864.        question^  because,  according  to  my  view,  there  was 
GuMx        freight  accruing  under  the  contract  at  the  time  the 
j^^       plaintiff  took  poeaeasion  of  the  ship;  and  if  so  he  is 
entitled  to  it. 

The  real  question  is,  whether  there  was  any  contract 
by  which  freight  was  to  be  paid  by  the  person  who  took 
these  goods.  The  defendant,  as  holder  of  the  bill  of 
lading,  had  a  right  under  it  to  take  them.  If  he  had  a 
right  to  take  them  freight  free,  without  discharging  anj 
lien,  nothing  has  occurred  to  give  the  plaintiff,  or  anj 
one  else,  a  right  to  detain  them  against  him.  But  I 
come  to  the  conclusion  that  the  contract  under  which 
the  goods  were  originally  shipped,  and  the  bill  of  lading; 
gaTC  the  right  to  detain  them  until  freight  was  paid. 
When  the  goods  were  shipped  at  Manzanilla  thef 
belonged  to  Torres,  Reigadas  Sf  Co.^  who  had  a  right  to 
keep  them  or  part  with  them  on  any  terms  and  with  any 
stipulations.  The  material  frets  are  these :  the  captain 
of  the  ship  had  gone  out  by  the  order  of  his  owners  to 
receive  for  them  a  cargo  which  was  to  be  provided  for 
th^m,  but  when  he  arrived  out  the  cargo  was  not  there, 
and  the  captain  could  not  get  his  ship  chartered,  and 
he  was  obliged  either  to  8ai>  away  in  ballast,  or  fill  op 
his  ship  as  he  best  might.  Whether  the  captain  had 
authority  under  these  circumstances  to  purchase  a  cargo 
I  do  not  decide.  Mr.  Lush  argued,  on  the  construction 
of  the  letters,  that  the  captain  had  such  authority  from 
the  shipowners :  Mr.  Smith  denied  it  I  rather  incline 
to  think  that  he  had  not ;  but  assuming  that  he  had 
authority  to  make  the  bargain  at  Manzanilla  with  TorriSf 
Reigadas  Sf  Co.,  under  which  the  goods  were  actually 
shipped,  and  supposing   that    Skeene   if  Freeman  had 
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ade  the  same  bargain  as  the  captain  did^  what  is  that       1864.  '^ 
irgain?     Torres^  Reigadai  Sf  Co.,  who  supplied  the        Gumm 
K)ds,  might,  if  they  pleased,  put  them  on  board  the       ttwm. 
ip,  and  sell  and  deliver  them  upon  credit,  or  they 
ight  make  a  bargain  to  protect  themselves.     In  fact 
ey  put  the  goods  on  board,  but  they  took  a  bill  of 
ling  in  their  own  names,  the  effect  of  which  is,  that 
'arreSf  Reiffadas  Sf  Co.  had  shipped  the  goods  to  be 
livered  to  order:  then  there  is  a  blank  and  a  line 

awn  through  it, "  who on  faithful  delivery  thereof 

ing  shewn  shall  pay  me  for  freight  and  conveyance :'' 
^n  there  is  another  blank  and  a  line  drawn  through  it. 
lat,  on  the  face  of  it,  is  a  contract  between  the  captain 

behalf  of  his  owners  and  Torres,  Reigadas  if  Co.^  the 
nsons  expressed  to  be  shippers,  and  is  in  law  a  contract 
t  only  with  them  but  also  with  their  principals,  if 
ey  had  any.  And  if  it  could  be  shewn  that  Torres, 
figadas  jf  Co.,  in  putting  the  goods  on  board, 
d  in  making  that  contract,  were  acting  for  the 
ipowners,  and  that  the  contract  to  which  they 
sre  putting   their  own  names  was    made  by  them 

agents  for  the  shipowners,  there  would  be  no  con- 
ict  at  alL  That  was  the  case  in  Van  Casteel  v. 
ooker  {a),  where  Lord  Wensleydale,  delivering  the 
iborate  judgment  of  the  Court,  pp.  708-709,  said, 
at  though  prim£  facie  the  bill  of  lading  is  a  contract 
th  and  on  behalf  of  the  vendor  or  consignor,  the 
3t8  might  shew  that  he  put  the  goods  on  board,  not 

contracting  for  himself,  but  as  agent  for  the  ship* 
mers  (that  would  not  contradict  the  bill  of  lading), 
id  that  in  leaving  the  question  to  the  jury,  three  facts 

(a)  2  ExcK  691. 
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1864.       were  to  be  regarded ;  firsts  the  form  of  the  bill  of  lading 
GoMM        expressed  to  he  freight free^  and  tending  strongly  to  shew 
Ttrik        ^^^  ^^^  shipowners  were  the  parties  for  whom  the  goods 
were  put  on  board ;  second,  the  language  of  the  invoice 
expressing  that  the  goods  were  shipped  ''  by  order  and 
for  the  account  and  risk''  of  the  shipowners;  and  third 
(which  is  the  most  important)^  the  immediate  forwarding 
of  the  bill  of  lading  to  the  shipowners,  which  shewed 
that  as  soon  as  they  shipped  the  goods  they  renounced 
their  intention  of  keeping  the  controul  over  them ;  the 
last  fact  being  only  material  as  shewing  that  intention, 
because   the   insolvency  of  the  shipowners  happoied 
before  the  bill  of  lading  arrived  in  this  coimtry.    In 
that  case  the  contract  was  with  the  shipownerSy  tiiej 
being  in  the   capacity  of   consignees,   and  therefore 
operated  nothing.    But  in  the  present  case,  the  ccmtnct 
in  the  bill  of  lading  was  intended  to  operate :  Tormt 
Reigadaa  if  Co.,  at  Manzanilla,  made  their  bargain  with 
the  captain  to  ship  for  the  owners,  and  they  were 
to  be  paid  by   the  drafts  of  Morrison   ^   Co.;  they 
did  not  like  to  act  upon  that  until  they  had  written 
to  Morrison  §•  Co.  to  ask  whether  they  would  ratify  this 
transaction  and  would  pay  the  drafts.     The  captain  also 
wrote  to  them ;  and  they  wrote  back  to  say  that  they 
would  do  so,  and  then  Torres,  Reigadas  §•  Co.  put  the 
goods  on  board  and  made  out  an  invoice  which  they  sent 
to  Morrison  ^  Co.,  in  which  they  said.  We  have  Morri- 
son if   Co.'s  directions  to  ship,  on  account  of  those 
whom  it  may  concern.     At  the  same  time  they  made 
out  the  bill  of  lading  to  their  own  order,  and  sent  it  to 
Morrison  ^  Co.,  and  if  Morrison  Sf  Co.  had  chosen  to 
refuse  to  accept,  Torres,  Reigadas  Sf  Co.  would  have  bad 


T. 

Ttbib. 
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right,  under  that  bill  of  lading,  to  say  it  was  a        1864. 

itract  on  their  own  behalf  to  protect  themselyes.  Gvuiil 

rhe  remaining  question  is,  what  are  the  terms  of 

i    contract?     Mr.  Lush    says,   that    because    after 

)  words  "freight  and  conveyance,'*   a  blank  space 

left  and  a  line  drawn  through  it,  we  are  to  oon- 

er  the  words   "  who  on   faithful    delivery  thereof 

ng  shewn   shall  pay  me  for  freight  and  convey- 

x"  as  struck  out  of  the  bill  of  lading,  and  that  they 

(  to  be  disregarded  as  being  no  part  of  the  contract. 

bink  we  cannot  do  that.     The  object  of  drawing  the 

e  through  the  blank  space  was  to  prevent  any  one 

properly  putting  anything  in,  as  was  done  in  Vaunff 

Chrote  (a),  where,  blank  spaces  having  been  left  in  a 

qae^  a  derk  intrusted  with  it  put  in  other  words  and 

ires  and  got  the  forged  sum  from  the  bankers.  It  has 

in  doubted  whether  it  was  there  rightly  held  that  the 

I  should  fall  on  the  customer  and  not  on  the  bankers 

:>  had  paid  the  cheque  without  authority :  but  whether 

iitly  held  or  not,  it  was  an  obvious  precaution  for  the 

tomer  not  to  draw  the  cheque  so  as  to  facilitate  the 

amittal  of  fraud.     Then  I  do  not  agree  with  the  pro- 

ition  of  Mr.  Lush^  that  the  printed  words  are  to  be 

ited  less  as  part  of  the  contract  than  the  other  words. 

gree  with  my  brother  Crompton,  that  where  there  are 

cnal  and  general  words  which  are  the  usual  terms  of 

xmtract,  and  there  are  other  special  and  peculiar 

rds,  and  the  question  is,  which  are  to  have  most 

ight,  the  terms  which  a  man  has  thought  of  for  him- 

f  and  written  into  the  contract,  if  they  conflict  and 

mot  be  reconciled  with  the  printed  words,  ought  to 

re  most  weight.    And  that  is  what  Lord  Ellenborovgh 

(a)  4  Bivg.  253. 
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1864.  Mid  in  BoberUon  v.  French  (a).  Here  the  written  cod- 
Q^i„  tract  states  that  fireight  is  to  he  paid,  which  would  be 
^^^  nnderetood  to  mean  reasonable  freight.  The  parties 
sending  the  goods  to  this  country  enter  into  an  agree- 
ment with  the  captain :  they  assume  it  to  be  a  matter 
of  doubt  whether  the  captain  can  bind  his  owners,  or 
whether  they  will  ratify  his  act ;  but  probably  they  will, 
in  which  case  the  parties  sending  the  goods  have  the 
personal  liability  of  the  owners  for  the  payment  of  the 
price,  and  the  goods  are  to  be  theirs.  But  they  also 
contemplate  the  possibility,  that  the  owners  may  not 
choose  or  may  not  be  able  to  fulfil  the  contract,  and  in 
that  event,  besides  the  personal  liability  of  the  owDen, 
they  contract  to  have  the  security  of  the  goods;  still, 
inasmuch  as  they  will  be  in  London  of  more  value  than 
in  Cuba,  it  would  be  too  good  a  bargain  for  the  shippen 
to  have  them  without  payment  of  what  is  reasonable  for 
carriage ;  and  if  they  thought  so  the  bill  of  lading  would 
be  drawn  as  it  is. 

I  participate  in  the  doubt  expressed  by  my  brother 
Crompton  with  reference  to  a  case  which  sometimes 
happens,  where  a  bill  of  lading  expresses  that  nothing 
is  to  be  paid,  the  cargo  being  intended  to  be  the  owners' 
property,  and  yet  the  shippers  of  the  goods  keep  the  bill 
of  lading  to  protect  themselves,  and  the  question  is,  to 
what  extent  the  bankrupt  shipowners  or  their  assignees 
are  to  be  remunerated  for  the  use  of  the  ship.  But 
that  question  does  not  arise  here. 

Mellor  J.  I  agree  with  the  judgment  of  the  Court 
for  the  reasons  given. 

Judgment  for  the  plaintiff. 

((f)  4  East,  130.  136. 


XXVIL  VICTORIA.  715 

1864. 


The  Queen  against  Uaque.  Saturday, 

January  16th. 


The  Municipal  Corporation  Act,  1859,  22  Vict,  c.  35.  «.  9.,  makes  it  Municipal 

an  offence  to  personate  or  induce  another  to  personate  any  person  Corporation 

entitled  to  vote  at  an  election  of  councillors,  or  falsely  assume  to  act  in  Act,  1859, 

the  name  or  on  behalf  of  such  person,  or  wilfiilly  make  a  false  answer  to  22  Fid,  c.  35. 

any  of  the  questions  mentioned  in  the  Act    A.,  induced  by*  B,,  handed  ».  9. 

to  the  officer  at  the  place  of  voting  a  nomination  paper  signed  by  C,  a  Motion  of 

parson  entitled  to  vote,  but  when  asked  whether  he  was  the  person  whose  councilior, 

name  was  signed  to  the  voting  paper  answered  "  No."    Held,  Personation. 

1.  That  the  offence  of  personatmg  was  complete.  Conviction, 

2.  That  a  conviction  of  B.  for  the  offence  of  inducing  A,  to  personate 
need  not  set  out  the  means  of  inducement. 

3.  That  it  was  not  necessaiy  that  the  conviction  should  shew  that  the 
deetion  was  duly  held. 

r\N  appeal  to  the  Quarter  Sessions  for  the  West 
Biding  of  Yorkshire,  in  January ,  1863^  against  a 
conviction  of  the  defendant  by  two  justices  of  the 
borough  of  Sheffieldy  under  The  Municipal  Corporation 
Act,  1859,  22  Vict  c.  35.  s.  9.,  the  Quarter  Sessions 
oonfirmed  the  conviction  subject  to  a  case  for  the 
opinion  of  this  Court. 

The  conviction  stated  that  the  defendant,  "  within  the 
apace  of  six  calendar  months  next  before  the  lajring  of 
the  information  whereon  this  conviction  is  founded,  to 
^t,  on  &c,  in  the  West  Riding  aforesaid,  pending  a 
certain  election  of  councillors  for  St.  Philip's  Ward,  in 
the  said  borough,  unlawfully  and  knowingly  did  induce 
one  James  FogU  to  personate  one  George  Bamford,  then 
\xxD%  a  burgess  of  the  said  borough  then  entitled  to  vote 
at  the  said  election,  against  the  form  of  the  statute  in 
«uch  case  made  and  provided,''  and  adjudged  the 
defendant  to  be  imprisoned  for  two  months. 
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1864.  On  the  1st  November,  \%&%y  pending  the  annual  elec- 

Thc  QuBEH  *^^^  o^  *^^^^  councillors  the  defendant  gave  a  nomiDation 
Haqub  paper  (a  copy  of  which  was  annexed  to  the  case)  signed 
by  George  Bamford  to  James  Fogle,  at  a  public  house  in 
Sheffield,  and  asked  him  to  take  it  to  the  schoolroom,  Bm- 
ling  Green  Street,  to  vote.  Fogle  looked  at  the  paper^  and 
said  it  was  not  his  name  that  was  on  it.  Hague  told  bim 
to  vote  for  Wood  and  Trickett,  and  said  he  was  to  take 
the  paper  and  put  it  down  before  a  gentleman  he  would 
see  sitting,  and  that  they  would  say  nothing  to  him. 
Fogle  asked  Hague  if  he  should  get  into  any  trouble;  to 
which  Hague  replied,  *'  Oh  no,  there  was  one  man  wbo 
Toted  eight  times  in  an  hour  at  the  previous  election.'' 
Fogle^  after  this,  took  the  nomination  paper  to  the 
schoolroom  and  put  it  into  the  hands  oiJohn  George 
Robson,  the  presiding  officer  there,  for  the  reception  of 
votes  for  the  said  ward.  John  George  Robson  thereupon, 
being  so  required  by  two  burgesses,  asked  Fogk  the 
following  question,  "  Are  you  the  person  whose  name  is 
signed  as  George  Bamford  to  the  voting  paper  not 
delivered  in  by  you  ?"  To  this  question  Fogle  answered 
''  No."  The  name  of  George  Bamford  was  at  the  time 
on  the  burgess  roll  then  in  force.  The  voting  paper  was 
not  filed,  nor  was  the  vote  of  George  Bamford  recorded 
in  the  election,  in  consequence  of  the  paper  being  so 
handed  to  John  George  Robson  by  Fogle, 

At  the  hearing  of  the  appeal  the  appellant  contended 
that  the  offence  within  the  meaning  of  the  statute 
whereof  he  had  been  convicted  had  not  been  committed 
by  him,  inasmuch  as  i^oyfe  did  not  actually  vote,  nor  was 
the  vote  of  George  Bamford  recorded,  at  the  election, 
nor  had  Fogk  represented   himself  to  be  the  person 
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whose  name  was  on  the  voting  paper  as  entitled  to  vote,        1864. 
nor  had  the  offence  been  duly  and  sufficiently  set  forth,    The  Qubem 
as  no  particular  act  of  inducing  had  been  specified  in       ha^vb 
the  conviction. 

The  question  for  the  opinion  of  this  Court  was, 
Whether  the  defendant  had  committed  the  alleged 
offence,  within  the  meaning  of  the  statute,  of  inducing 
Fogh  to  personate  George  ^ani/brcf  pending  the  election, 
and  whether  the  offence  of  inducing  was  duly  and  suffi- 
ciently set  forth  in  and  by  the  conviction. 

Stat  22  Vict  c.  35.  s.  9. :  "  If  pending  or  after  any 
election  of  councillors,  auditors,  or  assessors,  any  person 
shall  personate  or  induce  any  other  person  to  personate 
any  person  entitled  to  vote  at  such  election  or  whose 
name  is  on  the  burgess  roll  then  in  force,  or  falsely 
assume  to  act  in  the  name  or  on  behalf  of  any  person  so 
entitled  to  vote,  or  wilfully  make  a  false  answer  to  any 
of  the  questions  mentioned  in  section  18  of  this  Act  (a), 
he  shall  for  every  such  offence  be  liable,  on  conviction 
before  two  justices  in  petty  sessions,'^  to  be  imprisoned 
for  any  period  not  exceeding  three  months. 

IL  Fowler  appeared  in  support  of  the  conviction.  The 
Court  called  upon 

Maule,  contra. — First.  The  facts  do  not  bring  the 

[a]  The  bill,  as  originally  introduced  into  the  House  of  Commons, 
oonaisted  of  twenty-two  clauses,  to  which  others  were  added  in  that 
Rouse.  In  the  House  of  Lords  several  clauses,  including  the  18th, 
were  disagreed  to ;  and  the  amendments  made  in  that  House  were  agreed 
to  by  the  House  of  Commons.  The  effect  of  this  upon  sect.  9  was  not 
considered.  But  the  questions  mentioned  in  the  18th  clause  were  pro- 
bably the  same  as  those  in  stat.  6  &  6  Jr.  4.  c.  76.  s.  34. 

See  Stat.  6  &  7  Vict  c.  18.  ss.  83,  84. 

VOL.   IV.  3   A  B.    &   S. 
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1864.       defendant  within  atat.  22  Vict.  c.  85.  ».  9.     There  has 
The  QuE£M    oiily  been  an  attempt  to  personate^  and  therefore  the 
Hagur.      defendant  was  not  guilty  of  the  offence  of  inducing 
Fogle  to  personate.     The  mode  of  conducting  the  elec- 
tion of  councillors  and  of  voting  is  prescribed  by  stat 
5  &  6  ff'l  4.  c.  76.  B.  32. ;  and  sect  84  superadds  the 
ceremony  of  putting   certain   questions  to  the  Yoter. 
l^Cockhum  C.  J.     If  it  is  not  required  by  two  burgesses 
that  those  questions  should  be  put^  the  act  of  YOting  is 
complete  without  them.]     Stat.  22  Viet  c.  35.  s.  9.  also 
creates  the  offence  of  falsely  assuming  to  act  in  the  name 
of  a  person  entitled  to  vote.     [Crompton  J.     Generai 
words  ai*e  often  added  in  an  enactment ;  it  does  not  fol* 
low  that  the  words  preceding  them^  though  less  genenily 
are  not  sufficient.     Cockbum  C.  J.     I  can  conceive  a 
case  within  the  second  branch  of  the  section  and  not 
within  the  first.    Suppose  a  man  got  a  nomination  paper 
surreptitiously,  and  handed  it  to  the  presiding  officer, 
that  might  be  held  to  be  not  personating  the  burgess 
who  had  signed  it] 

Secondly.  The  conviction  is  bad  for  not  shewing  that 
the  election  was  duly  held.  [He  referred  to  the  form 
of  the  indictment  in  Rex  v.  Marsh{a)'].  ICromptoHJ* 
The  putting  in  the  first  count  there  could  do  no  harm ; 
but  it  was  only  an  idea  of  the  pleader.  Blackburn  J* 
In  jReg.  V.  Thompson  {b)  there  were  several  counts 
alleging  introductory  matter,  and  at  last  a  short  oo6> 
and  the  defendant  was  convicted  upon  it.] 

Thirdly.  The  conviction  should  have  set  out  the  acts 
of  inducing,  in  order  that  the  Court  might  see  that  the 
offence  had  been  committed.  [He  referred  to  the  cases 
collected  in  the  notes  to  3  Chitt.  Crim.  Law,  1083.J 

(<i)   6A.4'E.  236.  250.  note  (a).  (b)  2  Afoo.  j-  B.  356. 
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[Cockbum  C.  J.     The  conviction  follows  the  words  of         1864. 
the  statute.]     The  word  •'  induce"  covers  a  multitude  of    xbe  Queeh 
circumstances,  some  of  which  would  not  be  sufficient  to       Haque. 
constitute  the  offence ;  the  means  must  be  such  as  would 
reasonably  induce.     [Cockburn  C.  J.     In  Rex  v.  Ful- 
ler (a),  it  was  held  on  a  case  reserved  that  an  indict- 
ment on  stat  37  G.  3.  c.  70.,  pursuing  the  words  of  the 
statute,  and  charging  that  the  defendant  endeavoured 
to  incite  a  soldier  to  mutiny,  was  good  without  specify- 
ing the  means  employed.     The  inducing  to  personate 
here,  as  in  that  case  the  endeavour  to  incite,  is  but  a 
conclusion  of  fact.] 

R.  Fatoler  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.  Although  the  second  branch  of  stat. 
22  Vict  c.  35.  s.  9.  seems  to  point  to  a  distinction  between 
the  present  case  and  one  in  which  the  personation  is 
completed  by  the  act  of  voting,  the  offence  of  pretending 
to  be  the  person  whose  signature  is  on  the  nomination 
paper  is  equally  great  whether  the  act  of  voting  was  per- 
petrated or  not.  The  first  branch  of  the  enactment 
makes  it  an  offence  to  personate  or  induce  another  to 
personate  a  person  entitled  to  vote ;  and  in  order  to 
support  the  argument  for  the  defendant  the  addi- 
tional element  of  voting  must  be  introduced  into  it. 
The  second  branch  of  the  enactment  either  is  surplus- 
age or  it  contemplates  something  being  done  which 
would  not  amount  to  personation.  A  man  who  presents 
himself  to  the  officer  presiding  as  another  person  and 
hands  in  a  nomination  paper  signed  with  the  name  of 
that  person,  commits  an  offence.     The  giving  a  false 
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1864.       answer  to  any  one  of  the  questions  put  to  him  makes 

The  Queer    ^^^  g^^ilty  of  another  offence.     But  he  has  not  the  less 

Hague.      ^®^°  S^^^J  of  a  personation  because  when  the  questions 

employed  to  detect  personation  are  put  to  him  there 

is  one  to  which  he  will  not  answer. 

Crompton  J.  I  am  entirely  of  the  same  opinion. 
This  is  a  conviction  for  inducing  a  person  to  personate  a 
voter.  It  was  argued  that^  in  order  to  convict  of  that 
offence,  it  was  necessary  that  that  person  should  have 
personated  a  voter,  and  that  Foffle  did  not  personate 
Bamford,  I  agree  in  the  major,  but  disagree  in  the 
minor  premise.  To  "  personate"  means  to  pretend  to 
be  a  particular  person,  and  the  moment  FogU  handed 
in  the  voting  paper  purporting  to  be  Bamford^%  he  per- 
sonated or  pretended  to  be  Bamford:  at  any  rate  there 
was  abundant  evidence  for  the  magistrates  to  justify  the 
conviction.  A  person  does  not  purge  the  offence  of 
personating  by  declining  to  go  so  far  as  falsely  to  answer 
the  questions  put  to  him ;  and  it  is  not  necessary  that 
a  person  should,  by  his  personation,  succeed  in  giving 
a  vote. 

As  to  the  other  point.     The  conviction  is  sufficient 
without  setting  out  the  means  used  by  the  defendant  to- 
induce  Fogle  to  personate.     The  principle  by  which  to^ 
determine   whether  it  is  necessary  to  set  out,  in  Kom 
indictment  or   conviction,   the    facts    constituting  th^ 
offence,  is  stated  in  Rex  v.  Fuller  (a).     This  offence  i^ 
analogous  to  that  of  aiding  and  abetting,  where  it  is  novi 
necessary  to  set  out  the  facts  by  which  the  aiding  an«^ 
abetting  were  carried  out.     It  is  bad  pleading  to  set  otz^ 
evidence.    And  it  never  was  necessary  to  set  out  facts  ^k 

(a)  I  B.^  P.  180. 
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part  of  a  conviction  except  so  far  as  to  enable  the  Court        1864. 
to  see  that  the  alleged  offence  had  been  committed.  The  Queen 


Blackburn  J.  As  soon  as  a  man  by  word^  act,  or 
sign  holds  himself  forth  as  a  person  entitled  to  vote  with 
the  object  of  passing  himself  off  as  that  person,  and 
exercising  the  right  which  that  person  has,  he  has 
personated  him ;  and  as  far  as  the  offence  of  personating 
is  concerned,  it  matters  not.  that  the  defendant  did  not 
go  80  far  as  to  obtain  the  fruits  of  his  personation.  And 
here  was  ample  evidence  from  which  the  justices  have 
properly  drawn  the  conclusion  that  Fogle  did  personate, 
and  that  the  defendant  induced  him  to  personate. 

As  to  the  form  of  the  conviction,  I  agree  with  the 
Lord  Chief  Justice  and  my  brother  Crompton. 

Mellor  J.  When  a  man  takes  a  voting  paper  having 
the  name  of  another  person  on  it,  and  presents  it  to  the 
officer  whose  duty  it  is  to  record  the  votes,  he  has  per- 
sonated that  voter,  though,  when  the  statutory  questions 
are  put  to  him,  he  does  not  persist  in  the  personation. 
The  enactment  in  stat.  22  Vict,  c,  35.  s.  9.  distinguishes 
1)etween  an  act  of  personation  and  the  giving  a  false 
answer  to  any  of  the  questions,  and  awards  a  punishment 
to  each. 

I  am  also  of  opinion  that  the  conviction  .states  suffi- 
cient. It  would  be  contrary  to  the  rule  of  pleading 
mentioned  by  my  brother  Crompton  to  set  forth  the 
Tnotives  or  temptation  which  the  defendant  employed  to 
induce  Foyle  to  personate. 

Conviction  affirmed. 


V. 

Hague. 
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Monday, 
January  11th. 

"  Bankruptcy 
Act,  1861," 
24  &  25  Vict, 
c.  134.  *.  192. 
CamvosUian 
deed. 
Ctstio  b<h 
norum. 


Clapham  against  Atkinson. 

Declaration  on  a  promissoiy  note.  First  plea,  bj  way  of  eqtdtable 
defence,  except  as  to  14/.  10*.,  a  deed  made  between  the  defendant  and  the 
several  persons  being  his  creditors  who  should  execute  the  same,  relating 
to  the  debts  and  liabilities  of  the  defendant  and  hia  release  therefrom, 
which  recited  that  the  creditors  signing,  being  a  majority  in  number 
representing  three-fourths  in  value  of  the  creditors  of  the  defendant 
whose  debts  respectively  amoimted  to  10/.  and  upwards,  had  agreed  to 
accept  a  composition  of  2s.  Qd.  in  the  pound ;  ana  in  consideration  and 
on  payment  thereof,  or  whenever  thereafter  called  upon  for  the  purpose, 
severally  undertook  to  execute  to  the  defendant  a  release  of  their  claimfl 
and  demands  upon  him.  The  plea  averred  that  a  majority  representiDg 
three-fourths  in  value  of  the  creditors  of  the  defendant,  whose  debts 
respectively  amounted  to  10/.  and  upwards,  did  in  writing  assent  u> 
ana  approve  of  the  deed ;  that  the  execution  of  the  deed  was  duly 
attested;  &c. ;  and  that  the  defendant  offered  to  pay  the  composition, 
and  brought  into  Court  under  the  next  plea  14/.  109.  as  the  composition. 
Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgm^t  of 
the  Queen's  Bench,  that  the  deed  fulfilled  the  conditions  required  by 
sect  192  of  "The  Bankruptcv  Act,  1861,"  24  &  25  Vict,  c,  134.,  inas- 
much  as  (1)  all  the  creditors  had  the  option  of  coming  in  and  signing 
and  the  requisite  majority  had  signed:  (2)  the  debtor  having  the  option 
of  paying  the  composition  to  some  and  leaving  the  others  at  lioer^ 
to  recover  their  debts,  did  not  make  the  deed  unequal:  (3)  a  cessio 
bonorum  was  not  necessary. 

TTHE  first  count  of  the  declaration  was  by  payee  - 
against  maker  of  a  promissory  note,  dated  the  30th  — ^ 
Auffust,  1860,  for  100/.,  payable  twelve  months  after  — i* 
date.  There  were  also  counts  for  money  lent,  interest^^^^ry 
and  on  accounts  stated. 

First  plea,  by  way  of  equitable  defence,  except  as  tcm^ — »> 
14/.  10^.,  parcel  of  the  money  claimed,  that  after  the 
accruing  of  the  plaintiff  s  claim,   and   after  the  lltl 
October,  1861,  the  defendant  was  indebted  to  the  plaintifl 
and  divers  other  persons,  and  thereupon,  while  he  wa 
so  indebted,  a  deed  bearing  date  the  8th  March,  1862^=^ 
was  made  and  entered  into  by  and  between  the  defend— — 
ant   of  the  one  part,   and  the   several  persons  bein^^ 
creditors  of  the  defendant  who  should  execute  the  sam^ 
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of  ihe  other  part,  relating  to  the  debts  and  liabilities  of        I864i. 

the  defendant  and  his  release  therefrom,  which  deed,      Clapham"" 

without  the  schedule,  was  in  the  words  following,  that  is     j^t^iksow 

to  say : — "  This  indenture,  made  the  8th  day  of  March, 

1862,  between  Joseph  Robert  Wilkin  Atkinson,  of  &c, 

of  the  one  part,*  and  the  undersigned  creditors  of  the 

said  J.  R,  W.  Atkinson  of  the  other  part :    Whereas  the 

said  J.  R.  TV.  Atkinson  from  divers  causes  is  unable  to 

pay  U3  the  said  several  creditors  full  20«.  in  the  pound : 

And  whereas  the  said  J.  R.  fV,  Atkinson  hath  applied  to 

us  to  receive  and  take  a  composition  of  2s.  6d.  in  the 

pound  in  full  satisfaction  and  discbarge  of  our  several 

and  respective  claims  and  demands  on  him,  payable  on 

the  9th  day  of  March,   1863,  which  we  the   several 

creditors  signing  these  presents  have  agreed  to  do,  and 

being  a  majority  in  number  representing  three-fourths 

in  value  of  the  creditors  of  the  said  J.  R.  W.  Atkin- 

son,   whose    debts   respectively   amount    to    10/.    and 

upwards,  have  agreed  to  accept   such  composition  as 

aforesaid ;  and  in  consideration  thereof,  and  on  payment 

thereof,  or  whenever  thereafter  called   upon  for  the 

purpose,    hereby    severally  undertake    and    agree    to 

execute  to  the  said  J,  R.   fV.  Atkinson  a  good   and 

sufficient  release  in  the  law  of  our  several  and  respective 

claims  and  demands  on  him.     In  witness  whereof  the 

parties  hereto  have  respectively  subscribed  and  set  their 

hands  and  seals.      J.  R,  W.  Atkinson  (l.  s.).      Signed 

by  the  said  J.  R.  JV.  Atkinson  in  the  presence  of  G,  H. 

Lewis,   10,  Ely  Place,  Holbom,  Solicitor/^     Averment : 

That  a  majority  representing  three-fourths  in  value  of 

the  creditors  of  the  defendant  whose  debts  respectively 

amounted  to  10/.  and  upwards  did  in  writing  assent  to 

and  approve  of  the  deed ;  and  the  execution  of  the  deed 

by  the  defendant  was  attested  by  an  attorney;   and, 
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1864.  within  twenty-eight  days  from  the  day  of  the  execation 
Glapham  of  the  deed  by  the  defendant,  the  same  was  produced 
Atkisboh.  ^^^  '^^t  (having  been  first  stamped)  at  the  office  of  the 
Chief  Registrar  of  the  Court  of  Bankruptcy  for  the 
purpose  of  being  registered,  and  together  with  such  deed 
there  was  delivered  to  the  Chief  Registrar  an  affidayit 
by  the  defendant  that  a  majority  in  number  represent- 
ing three-fourths  in  value  of  the  creditors  of  the 
defendant  whose  debts  amounted  to  10/.  and  upwards, 
had  in  writing  assented  to  and  approved  of  the  deed, 
and  also  stating  the  amount  in  value  of  the  property 
comprised  in  the  deed;  and  the  deed  did  before  the 
registration  thereof  bear  such  ordinary  and  ad  valorem 
stamp  duties  as  were  provided  by  The  Bankruptcy  Act, 
1861,  in  that  behalf:  and  that  at  the  time  of  the  execution 
of  the  deed  the  plaintifif  was  a  creditor  of  the  defendant  in 
respect  of  the  claim  herein  pleaded  to  within  the  mean- 
ing of  The  Bankruptcy  Act,  1861,  and  all  conditions 
having  been  performed  and  all  things  having  happened 
necessary  in  that  behalf  the  plaintiff  became  and  was 
bound  by  the  deed,  as  if  he  had  been  a  party  thereto, 
and  had  duly  executed  the  same.  "  And  the  defendant 
says  that  he  has  always  been  ready  and  willing  to  pay 
the  said  composition  according  to  the  said  deed,  and 
that  he  offered  to  pay  the  same  according  to  the  said 
deed,  but  the  plaintiff  would  not  receive  the  same,  and. 
he  now  brings  into  Court  under  the  next  plea  the  surn^ 
of  14/.  10«.  as  and  being  the  said  composition  on  the^^ 
plaintiff's  said  debt,  and  all  things  have  been  done  andk- 
happened  to  entitle  the  defendant  to  have  the  plaintif 
release  him  according  to  the  said  deed.'' 

Demurrer,  and  joinder. 

The   case  was   argued,    in  Michaelmas  Term,    186^^ 
{Nov.    13th),    before    Wightman,    Blackburn    an^B- 
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isLLOR  JJ.,   by  Kemplay^  for  the  plaintiflF,  and  Mac-        1864. 
amara,  for  the  defendant.     The  arguments  suflSciently      clapham 
ppear  from  the  judgment  and  from  the  arguments  of     xtkihboit 
de  same  counsel  in  error. 

The  cases  and  authorities  referred  to  were :  Walter  v. 
Idcoch  {a),  Ilderton  v.  Castrique  {b),  Hodgson  v.  Wight- 
\an  (c),  Tetky  v.  Taylor,  in  error  (d),  Ex  parte  Morgan, 
er  Lord  Westbury  C.  (e),  Woods  v.  Foote,  in  error  (f), 
Jx  parte  RawUngs  {g),  Feltham  v.  Cudworth  (A),  The 
reneral  Furnishing  and  Upholstery  Company  v.  Venn  (t). 
Blackburn  3 .  referred  to  Forsyth  on  Composition  with 
Ifrediiors,  8rd  ed.,  p.  49,  citing  Reay  v.  Richardson  (J).'] 

Cur.  adv.  vult, 

Blackburn  J.  now  delivered  the  judgment  of  the 
curt. 

In  this  case,  which  was  ai^ed  before  my  late  brother 
^kiman  and  my  brother  Mellor  and  myself,  the  judg- 
ent  I  am  now  about  to  deliver  is  that  of  my  brother 
Tellor  and  myself  only.  The  question  raised  on  the 
(inurrer  is,  whether  a  composition  deed  executed  by  a 
ajority  in  number  representing  three-fourths  in  value 

the  defendant's  creditors  is  binding  on  the  plaintiff, 

creditor  of  the  defendant,  who  has  not  executed  or 

sented  to  the  deed.     The  deed  is  set  forth  in  the  plea, 

id  the  question  is  whether  that  deed,  so  set  forth,  is 

ch  a  deed  as  is  contemplated  by  the  192nd  section  of 

be  Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134.     If  it 

,  then  by  virtue  of  that  enactment  it  is  binding  on 

le  plaintiff  as  if  he  were  party  to  it  and  had  duly 

(a)  7  ^.  #  i^.  541.  {b)  14  C.  B.  N.  8.  99. 

(c)  IH.^C.  810.  (d)  lE.i'  B,  532. 

(«)  IDeG.J.^S.  288.  305.  (f)  \  H.  ^  C.  841. 

(^)  1  Z>f  (?.  J.  #  5.  225.  (A)  1  Com.  112;  2  Zrf.^oywi  760. 

(•)  2  fl:  #  C.  153.  (;)  2C.M.4^  R.  422. 
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1861.        executed  it,  and  the  defendant  is  entitled  to  judgment : 

Qj^j^^jjij^      but  if  the  deed  is  not  such  as  is  contemplated  by  that 

▼•  section   it  is  not  bindinff  on  the  plaintiff,   and  he  is 

Atkinson.  ^  o  r  ^ 

entitled  to  judgment 

The  first  objection  made  to  the  deed  is  that  it  purports 
to  be  made  only  with  those  creditors  who  sign  the  deed, 
and  that  those  who  do  not  sign  the  deed  are  placed  in  a 
worse  position,  not  being  able  to  avail  themselves  of  the 
deed.  No  doubt  this  objection  would  be  fatal  if  it 
were  borne  out  by  the  true  construction  of  the  deed. 
It  is,  independent  of  authority,  clearly  necessary  that 
the  creditors  who  are  to  be  bound  by  the  acts  of  those 
executing  the  deed  should  be  at  least  in  as  good  a  posi- 
tion as  those  who  bind  them,  and  the  point  has  been 
decided  in  fValter  v.  Adcock  (a),  Ex  parte  RawlingB  {b) 
and  llderton  v.  Castrique  (c).  But  in  the  present  case 
it  is  expressly  stated  that  the  creditors  executing  the 
deed  are  a  majority  in  number  representing  three-fourths 
in  value  of  the  whole  body  of  his  creditors.  In  Hodgson 
V.  Wighlman  {d)  it  was  held  that  a  statement  in  a  deed 
to  this  effect  suflSciently  shewed  that  it  must  have  been 
intended  to  be  an  arrangement  between  the  debtor  and 
the  whole  body  of  his  creditors.  By  this  decision  of  a 
Court  of  co-ordinate  jurisdiction  we  are  bound,  and  if 
the  plaintiff  seeks  to  impeach  that  decision  he  must  do 
so  in  a  Court  of  error. 

But  though  we  are  bound,  in  deference  to  that  decision, 
to  hold  that  this  arrangement  is  made  with  all  the  credi- 
tors, it  does  not  necessarily  follow  that  it  is  jfree  from 
the  objection  now  under  consideration.  The  frame  of  a 
composition  deed  may  be  such  as  to  render  the  remedy 
of  the  creditor  who  has  not  executed  the  deed  less  easy 

(a)  1  H,^N.  541.  (b)  I  DeG.J.j-  S.  225. 

(c)  14  a  B,  ^\  5. 99.  W  lff'&  C.  810. 
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than  that  of  the  creditor  who  has  executed  the  deed,        1864. 
and  it  may  even  be  such  that  the  creditor  who  has  not      clapham 
executed  the  deed  could  not,  by  any  of  the  ordinary     ^tkihsoh 
processes  of  law,  obtain  the  same  benefit  from  the  deed 
as  those  who  have  executed  it,  and  in  such  cases  the 
objection  would  be  at  least  fairly  arguable,  but  in  the 
present  case  there  is  no  such  difQculty.     The  remedy  of 
the  creditor  who  has  not  executed  the  deed  is  the  very 
stringent  one  that,  if  the  debtor  does  not  punctually  pay 
him  the  2s.  6d.  in  the  pound  on  his  debt,  the  creditor 
is  remitted  to  his  old  right,  and  may  recover  not  only 
the  2s.  6d.  but  also  the  17 s,  6d. :  and  the  remedy  of  a 
creditor  who  has  executed  the  deed  is  not  greater. 

The  remaining  objection  is  that  on  which  principally 
we  took  time  to  consider.  The  deed  in  question  con- 
tains no  conveyance  of  any  part  of  the  debtor's  property. 
It  is  simply  a  composition  deed  without  anything  in  the 
nature  of  a  cessio  bonorum,  and  the  question  therefore 
comes  to  be  whether  such  a  mere  composition  deed  can 
be  made  binding  on  those  creditors  who  have  not  assented 
to  it  In  Tetley  v.  Taylor  (a)  it  was  decided,  in  the  Exche- 
""quer  Chamber,  that  the  arrangement  clauses  of  the  Bank- 
ruptcy Act  of  1849, 12  &  13  Vict.  c.  106.,  applied  to  those 
cases  only  where  the  arrangement  was  as  to  the  disposal 
of  the  whole  estate  of  the  debtor  among  the  creditors ; 
but  the  sections  in  that  Act  on  which  the  judgment 
proceeded  have  been  repealed,  and  others  substituted 
for  them  in  the  Act  of  1861.  We  do  not  consider  our- 
selves at  liberty,  sitting  in  the  Court  of  Queen's  Bench, 
to  inquire  whether  Tetley  v.  Taylor  was  or  was  not 
rightly  decided  by  the  Court  of  Exchequer  Chamber : 
we  are  bound  by  that  decision,  and  though  the  enact- 
ments in  the  Act  of  1849  are  repealed,  yet  if  the  new 
(a)  IK^B.  632. 
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1864.        enactments  in  tbe  Act  of  1861  are  snbetantiaUy  the 
CuLPHAM  ~  Mwne  as  tbose  for  whicb  they  are  substituted,  we  ongbt 
ATKncMw.     ^  P^®  judgment  for  the  plaintiff,  leaving  the  defendant 
to  question  that  case  in  the  House  of  Lords.     But  the 
enactments  in  the  Act  of  1861  are  such  as  to  leave  it 
open  to  controYcrsy  whether  they  are  so  much  the 
same  as  those  in  the  Act  of  1849  that  the  decision  in 
Tetiey  y.  Taylor  does  apply  to  them ;  and  this  is  the 
question  now  for  our  determination. 

We  have  to  ascertain  the  intention  of  the  Legialature, 
as  expressed  in  the  latter  Act,  and  we  feel  the  force  of 
what  my  brother  BramweU  said  in  JValier  v.  Adeock  (a), 
*'  If  the  old  law  was  intended  to  continue  why  was  any 
alteration  made  in  the  language  used  ?  If  the  law  was 
intended  to  be  altered  why  was  not  the  alteration 
made  in  plain  and  imambignous  language?''  Whatever 
might  be  the  reason  for  the  manner  in  which  the  new 
Act  was  framed,  it  is  certain  that  the  effect  has  been  to 
produce  a  difference  of  opinion  as  to  whether  the  do^ 
trine  laid  down  in  Tetley  v.  Taylor  is  applicable  to  deeds 
made  under  the  new  Act  or  not,  though  hitherto  there 
has  been  no  actual  decision  on  the  point. 

In  Walter  v.  Adeock  {b)  the  Chief  Baron  and  Martini 
were  of  opinion  that  the  enactments  in  the  Act  of  1861 
were  such  that  the  decision  in  Tetley  v.  Toy/^,  onthe 
construction  of  the  Act  of  1849,  was  still  applicable. 
Wilde  B.  was  of  the  opposite  opinion,  and  BramweU  B. 
abstained  from  expressing  any  opinion  on  this  point 
In  Chancery,  in  Ex  parte  Morgan  (c),  the  preaent 
Lord  Chancellor  expressed  a  decided  opinion,  p.  399; 
both  that  Tetley  v.  Taylor  was  ill  decided  (which  sitting 
in    this   Court  we   consider  ourselves  precluded  from 

^(7)  7  H,  4'N.  541.  659.  (A)  Id.  541. 

(c)  IJkG.J.^S.  288. 
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entertaining  as  a  ground  for  our  decision),  and  also  that  1864. 
the  alteration  in  the  enactments  in  the  Act  of  1861  was  Clapham 
such  as  to  prevent  the  decision  there  from  having  effect  j^j^^igoi,. 
on  the  construction  of  the  new  Act :  but  the  decision 
in  Ex  parte  Morgan  was  upon  another  ground.  In 
Ex  parte  Bawlings  {a)  Lord  Justice  Turner  expressed 
his  opinion  that  though,  before  the  passing  of  the  Act 
of  1861,  the  law  must  be  <;on8idered  as  having  been 
settled,  that  in  order  to  validate  an  arrangement  between 
a  debtor  and  his  creditors,  so  as  to  make  it  binding 
on  those  who  had  not  assented  to  it,  there  must  be  a 
complete  cessio  bonorum,  the  alteration  in  the  enact- 
ments in  the  Act  of  1861  was  such  as  to  shew  that  the 
law  in  this  respect  was  intended  to  be  altered,  and  that 
an  arrangement  under  the  new  Act,  if  in  other  respects 
fulfilling  the  requisites  of  the  statute,  would  be  binding 
on  the  creditors  who  had  not  assented  to  it  though 
there  was  no  cessio  bonorum ;  but  the  decision  in  Ex  parte 
Rowlings  proceeded  on  another  ground. 

We  have  therefore,  upon  both  sides,  opinions  entitled 
to  the  greatest  respect  as  authorities,  but  we  have  no 
decision  either  way  which  we  are  bound  to  follow  :  we 
must  therefore  act  upon  the  opinion  which  we  ourselves 
form  on  the  best  consideration  we  can  give  to  the  matter. 
And  on  the  whole  we  think  that  the  reasons,  which  are 
so  fully  stated  by  Lord  Justice  Turner  in  Ex  parte 
Rowlings  that  we  need  not  repeat  them,  are  convincing. 
Adopting  them  as  our  own,  we  come  to  the  conclusion 
that  section  192  of  the  Act  of  1861  extends  to  deeds  of 
composition,  although  there  be  no  cessio  bonorum  j  and 
consequently  we  give  judgment  in  the  present  case  for 

the  defendant. 

Judgment  for  the  defendant. 

(a)  1  De  G.  J,  #  8, 225. 
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1864. 


'une  16th.] 


IN  THE  EXCHEQUER  CHAMBEK. 
Clapham  against  Atkinson. 

For  head  note,  see  ante,  p.  722. 

TERROR  having  been  brought  upon  this  judgment, 
the  case  was  argued  in  Trinity  Vacation^  June  15th, 
before  Ekle  C.  J.,  Williams  and  Willes  JJ.,  and 
Channell  and  Pigott  BB.  ;  Bbamwell  B.  left  before 
the  conclusion  of  the  argument 

Kemplay^  for  the  plaintiff — First.  The  deed  is  not  made 
on  behalf  or  for  the  benefit  of  all  the  creditors  of  the 
defendant  generally,  but  only  of  those  who  should  sign  it. 
It  is  in  its  terms  confined  to  those  creditors  who  sign, 
and  therefore  is  not  a  valid  deed  within  the  192nd  sec- 
tion of  The  Bankruptcy  Act,  1861,  24  &  25  Vict  c.  134.; 
Walter  v.  Adcock  (a),  Ilderton  v.  Castrique  {b\  Bderton 
V.  Jewell,  in  error  (c).  Dingwall  v.  Edwards,  per  Cock- 
bum  C.  J.  and  Crompton  J.  (rf).  The  Court  below  followed 
the  decision  in  Hodgson  v.  Wightman  («),  without 
expressing  an  opinion  upon  the  point ;  but  the  question 
in  that  case  was,  whether  the  deed  was  admissible  in 
evidence,  not  having  been  registered  in  pursuance  of 
sect.  194,  which  requires  the  registration  of  all  deeds  by 
which  a  debtor  conveys  or  covenants  to  convey  his 
estate  and  effects  or  the  principal  part  thereof  for  the 
benefit  of  his  creditors ;  and  the  plaintiff  himself  had 

(a)  1  K^N,  641.  (6)  14  C.  B.  K.  8.  99. 

(c)  16  a  B.  N.  S.  142.  {d)  Since  reported,  p.  738. 

(e)  \H.^a  810. 
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signed  the  deed.     That  section  includes  deeds  not  ap-       1864. 
plicable  to   all  the   creditors,  and   does  not  refer  to  """^^^phIm"" 

sect  192.  ^    ^• 

Atkisson. 

Secondly.  The  deed  is  illusory  if  intended  as  a  deed 
to  operate  'for  the  equal  benefit  of  all  the  creditors. 
A  deed  to  be  binding  on  creditors  who  have  not 
executed  it  must  be  one  which  places  those  who 
execute  and  those  who  do  not  execute  it  upon  an 
equal  footing  in  point  of  law ;  Ex  parte  Cochburn  (a). 
This  deed  is  not  for  the  general  benefit  of  all  the 
creditors  whether  signing  or  not  signing,  because  the 
release  of  the  debtor  is  conditional  on  payment  of  the 
composition  of  2s,  6d,  in  the  pound ;  and  the  debtor 
has  it  in  his  power  to  prefer  a  particular  creditor  by 
withholding  the  composition  from  him,  in  which  case 
that  creditor  might  sue  him  and  recover  the  full  amount 
of  his  debt,  while  the  other  creditors,  if  the  deed  be 
binding,  must  be  content  with  receiving  the  composition ; 
and  in  the  same  way  the  creditors  refusing  to  sign 
might,  by  a  tender  to  them  of  the  composition,  be  pre- 
cluded from  getting  more,  while  the  creditors  signing 
the  deed  might  recover  the  full  amount  of  their  debts. 

Thirdly.  The  deed  is  bad  for  not  containing  a  cessio 
bonorum.  [^Macnamara,  contra.— This  is  not  one  of  the 
grounds  of  error.  Willes  J.  Mr.  Kemplay  may,  as  ami- 
cus curiae,  point  out  any  objection  to  the  deed.]  In  Ex 
parte  Rawlings  {b)  there  was  no  express  decision  upon 
the  point.  In  Ex  parte  Morgan  (c)  the  Lord  Chan- 
cellor only  expressed  his  opinion,  but  did  not  decide  the 
point.  There  is  no  substantial  difference  between  the 
arrangement  clauses  in  The  Bankrupt  Law  Consolida- 
tion Act,  1849,  12  &  13  Vict.  c.  106.,  on  which  Tetley  v. 

(fl)  32  Z.  J,  Bankruptcy,  17;  \OJur,  N.  S.  573. 

(6)  1  Ik  G:  J.  #  8,  225.  (c)  I  De  G.  J.  4'  S,  288. 
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1864.         Taylor^  in  error  (a),  was  decided^  and  the  corresponding 
Clapham      clauses  in  stat.  24  &  25  Vict.  c.  134.     [He  also  referred 
Aki»«oii.     *°  Larpent  v.  Bibby  (b),']     In  sect.  224  of  the  former 
Act,  the  release  of  the  trader  and  the  distribution  of  his 
eifects  are  conjoined,  but  immediately  after  follow  the 
words  '*  or  all  or  any  of  such  matters,  or  any  matters 
having  reference  thereto.**    Sect.  195  of  stat.  24&23 
Vict  c.  134.  subjects  the  deed  to  an  ad  valorem  stamp 
duty  in  respect  of  the  estate  and  eflRects  comprised  in  or 
to  be  collected  or  distributed  under  it ;  and,  by  sect.  197, 
the  trustees  shall,  in  all  matters  relating  to  the  estate  and 
effects  of  the  debtor,  be  liable  to  all  the  provisions  of 
the  Act  in  the  same  manner  as  if  the  debtor  had  been 
adjudged  a  bankrupt,  find  asif  tlkj  Iiadlbeen  appointed 
creditors'  assignees  under  iinch  Knkmptcy :  that  sec- 
tion contemplates  some  property  on  which  the  Court  of 
Bankruptcy  cJin  operate.     [He  referred  to  art.  7  of  the 
conditions  required  by  sect  192.] 

Macnamara,  for  the  defendants. — First.  The  Court 
will  so  construe  the  deed  as  to  support  rather  than 
defeat  it,  and  will  give  eflfect  to  the  intention  of  the 
parties  as  gathered  from  the  language  used  by  them- 
Applying  this  rule  of  construction  it  is  clear  that  the 
intention  of  the  parties  was  that  the  deed  should 
operate  under  The  Bankruptcy  Act,  1861, 24  &  25  f^ 
c.  134. ;  the  words  used  as  to  the  assenting  creditors 
are  almost  copied  from  sect.  192,  and,  by  force  of  that 
statute,  the  deed  operates  for  the  benefit  of  all  the  cre- 
ditors. If  there  is  no  exclusion  of  any,  and  the  deed  w 
applicable,  or  may  be  made  applicable  to  them  all,  it  w 
the  same  as  if  all  had  come  in  and  signed,  provided  the 
conditions  of  sect.  192  are  fulfilled.  The  words  of 
(a)  IK^B.  532.  (*)  5  H.  L.  4«1. 
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that  section  are,  *' every  deed  or  instrument  made  or        i864. 

entered  into  between  a  debtor  and  his  creditors,  or  any      clapham 

of  them,  or  a  trustee  on  their  behalf/'  not  "  or  any  of 

them  on  behalf  of  the  rest ;"  and,  according  to  the  first 

condition,  it  is  sufficient  if  it  is  signed  by  three-fourths 

in  value  of  the  creditors,  acting  for  themselves,  and 

intending  that  the  deed  should  operate  for  the  benefit 

of  all.     The  remedy  for  both  classes  of  creditors,  those 

who  sign  and  those  who  do  not,  is  the  same,  viz.,  if  the 

composition  be  not  paid  or  tendered  they  may  sue  for 

the  whole  of  the  original  debt.     In  Walter  v.  Adcock  {a) 

the  deed  did  not  state  that  the  creditors  who  signed 

were  a  majority  in  number  representing  three-fourths 

in  value  of  the  creditors.     This  deed  is  the  same  as  that 

in  Hodgson  v.  Wighiman  (5),  and,  as  far  as  this  point 

ia  concerned,  there  is  no  substantial  difierence  between 

sect.  192  and  sect  194  of  stat.  24  &  25  Vict  c.  134. 

[He  referred  to  the  judgments  of  Blackburn  and  Mellor 

JJ.  in  Dingwall  v.  Edwards  (c),  and  also  cited    Tfte 

General  Furnishing  and  Upholstery  Company  v.  Venn  (rf).] 

[Channell  B.     That   was   a  very  peculiar   case.     My 

brother  Bramwell  has  always  doubted  the  decision  there. 

The  Court  meant  to  say  that  the  deed  was  supported 

on  the  ground  of  Pickstock  v.  Lyster  (e).] 

A  libera]  construction  should  be  given  to  sect.  192,  so 
that  it  may  not  be  in  the  power  of  one  or  two  dissen- 
tient creditors  to  defeat  an  arrangement  assented  to  by 
t;he  great  majority.  Sect.  197  enacts  that  after  regis- 
toation  of  the  deed  the  debtor  and  creditors,  and  trustees, 
parties  to  it,  or  who  have  assented  thereto  "  or  are  bound 

(a)  7  H.fN.  541.  (b)  1  H,  #  C.  810. 

(c)  PoBt,  pp.  738.  746.  743.  (d)  2  H.  4;  C,  153. 

(«)  3i»f.  #5.  371. 

VOL.  iV.  3    B  B.    &   3. 
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18G4.       thereby/'  shall  in  all  matters  relating  to  the  estate  and 
Clapham      effects  of  the  debtor  be  subject  to  the  jurisdiction  of 
the  Court  of  Bankruptcy ;  and,  except  where  the  deed 
shall  expressly  provide  otherwise,  the  Court  shall  deter* 
mine  all  questions  arising  under  the  deed  according  to 
the  law  and  practice  in  bankruptcy,  so  far  as  they  may 
be  applicable,  and  shall  have  power  to  make  and  enforce 
all  orders  as  if  the  debtor  had  been  adjudged  bankmpt 
and  his  estate  were  administered  in  bankruptcy.  UDder 
that  section  all  non-assenting  creditors  would  be  bound 
by  the  deed  and  would  come  in  and  have  the  benefit  of 
it ;  and  the  Court  of  bankruptcy  would  have  power  to 
carry  out  the  provisions  of  the  deed,  and  upon  the 
application  of  any  creditor  would  order  that  he  should 
receive  the  composition  of  2s.  6d.  in  the  pound;  Feltham 
V.  Cudworth  (a),  per  Holt  C.  J.,  referred  to  in  Cm* 
Dig.  Pleader  (2  Q  6.);    Maenaught  v.  Russell  {b). 

Secondly.  A  cessio  bonorum  is  not  necessary  to  the 
validity  of  the  deed.  Stat.  24  &  25  Vict  u.  134.  is  w 
insolvency  as  well  as  a  bankruptcy  Act,  and  applies  to 
a  class  of  persons  who  may  have  no  property  to  give  uj^ 
The  enactments  in  stat  12  &  13  Vict  e.  106.,  upon 
which  Tetley  v.  Taylor,  in  error  (e),  was  decided,  and  in 
Stat.  24  &  25  Vict.  c.  134.,  are  different  in  material 
points.  Composition  and  inspection  deeds  are  u^^ 
mentioned  in  the  former  Act :  in  the  later  Act  the 
heading  to  the  group  of  sections  beginning  with  sect 
192  is,  "As  to  trust  deeds  for  benefit  of  creditors, 
composition  and  inspectorship  deeds  executed  by  • 
debtor.''  In  sect.  224  of  the  former  Act  the  release 
of  the  trader  and   the   distribution  of  his  effects  are 

(a)  2  Ld.  Raym.  760.  763;  1  Com.  112.  {h)  1  K^N.^^^- 

(r)  1  ^.  #  i?.  532. 


V. 

Atkinson. 
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oonjoined  :  in  sect.  192  of  the  later  Act  the  release  of  1864. 
the  debtor  and  the  distribution  of  his  effects  are  in  the  Clapham 
disjunctive.  By  sect  228  of  the  former  Act  joint 
and  separate  assets  were  to  be  distributed  in  like  manner 
as  in  bankruptcy :  there  are  no  corresponding  words  in 
the  later  Act.  In  composition  deeds  usually  there  is 
no  cessio  bonorum ;  and  it  is  not  a  condition  imposed 
when  creditors  agree  that  the  estate  shall  be  wound  up 
under  a  deed  of  inspectorship.  By  sect.  200,  if  by  reason 
of  the  debtor  not  knowing  the  names  of  holders  of  bills 
of  exchange  or  negotiable  securities  given  by  him  he  is 
unable  to  obtain  the  assent  of  a  majority  in  number 
representing  three-fourths  in  value  of  his  creditors^  the 
deed  must  be  in  the  form  expressed  in  Schedule  (D.) 
to  the  Act  annexed,  which  shall  vest  all  his  estate  in 
trustees ;  so  that  where  the  assent  of  the  required  number 
cannot  be  obtained  there  must  be  a  cessio  bonorum. 
^Williams  J.  Though  the  form  in  the  Schedule  contains 
a  cessio  bonorum,  there  is  no  release.]  The  statute 
would  probably  make  it  so  operate. 

Thirdly.  The  deed  may  be  pleaded  in  bar,  though  it 
expresses  that  the  release  shall  be  given  on  payment  of 
the  composition.  [  fVilles  J.  Would  it  be  a  good  deed 
if  three*  fourths  in  value  of  the  creditors  agreed  that  the 
debtor  should  go  free  ?]  Yes,  if  there  was  no  fraud, 
and  if  the  non-assenting  creditors  were  not  pufc  in  a 
worse  position  than  the  others.  This  is  pleaded  as  an 
equitable  plea  to  an  action  on  the  original  debt,  and  the 
agreement  to  release  operates  in  equity  as  a  release. 
The  composition  of  2s.  6rf.  having  been  tendered  and 
brought  into  Court,  an  unconditional  injunction  would 
be  granted  by  a  Court  of  equity. 

Further,  the  deed  is  a  bar  because,  under  stat.  24  &  25 
3  B  2 
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1864.         Vict  e.  134.  s.  197.,  it  is  the  same  as  a  certificate  in 
CukPBAM     bankruptcy  ;  Ex  parte  Rawlings{a),  Ex  parte  Morgan  {b). 


V. 

Atkinson. 


Kemplat/y  in  reply. — The  opinion  of  Holt  C.  J.,  in  FeU 
tham  V.  Cudworth  (c),  was  cited  and  observed  upon  by 
Erie  C.  J.  in  Uderton  v.  Castrique  {d). 

The  equitable  defence  does  not  relate  back  to  the  time 
of  action  brought. 

Cur.  adv.  vult 

Williams  J.  now  delivered  the  judgment  of  the  Court* 
The  question  is  whether  the  deed  alleged  in  the  plea  is  ak. 
bar  to  the  claim  of  the  plaintiff.     The  parties  theretcisi 
are  the  debtor  of  the  one  part  and  the  undersigned^ 
creditors  of  the  other  part     It  recites  a  proposal  by  th    mc 

debtor  to  pay  a  composition  of  2s.  6d.  in  the  pound  o :n 

the   9th  March,  1863,  and   states  that   the  credito^nn 
signing  the  deed>  being  the  requisite  majority,  ha^Hve 

agreed  to  receive  that  sum  in  discharge  of  their  debt n. 

The  plaintiff  did  not  sign,  but  he  is  bound  thereby       if 
the  deed  fulfilled  the  conditions  required  by  sect.  192     ^f 
The  Bankruptcy  Act,  1861, 24  &  25  Vict  c.  134.,  and  t:fce 
following  sections ;  and  we  are  of  opinion  that  it  io^ss. 
It  is  within  the  words  of  sect.  192,  being  a  compositi^^n 
deed  between  the  debtor  and  his  creditors,  and  it  is  net 
shewn  that  any  of  the  required  conditions  mentioned   in 
that    section  have  not    been    observed.     The    parties 
intended  that  the  deed  should  be  within  that  sectioD, 
as  it   states  the  signing  creditors  to  be  the  requisite 
majority  in  number  and  value. 

The  first  objection  was,  that  it  was  made  with  tie 

(a)  1  DeG.J.^-S.  225.  (h)  lJ)eG.J,fS.  288. 

(c)  2  Ld.  Raym.  760.  763.  {d)U  C.  B.  N.  S,  99.  110. 
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creditors  who  signed^  and  not  with  all.     But  all  the        1804. 
creditors  have  the  option  of  coming  in  and  signing,  and      Clapham 
if  the  requisite  majority  sign,  and  all  have  the  option  of    atkiksoh. 
signing,  the  objection  on  this  ground  fails. 

It  was  further  objected  that  it  was  unequal,  as  it  left 
to  the  debtor  the  option  of  paying  the  composition  to 
some  and  leaving  the  others  at  liberty  to  recover  their 
debts  in  full;  but  we  cannot  assume  that  the  debtor 
would  choose  to  pay  20s»  in  the  pound  when  he  could 
bar  the  claim  by  paying  2s,  6d,  in  the  pound.  We  see 
no  reason  for  assuming  that  any  such  course  woidd  be 
adopted.  If  the  deed  were  tainted  with  fraud,  it  would 
be  void,  and  the  object  of  the  debtor  would  be  defeated. 
In  Walker  v.  Adcocft,  (a)  a  deed  in  the  same  form  was 
held  to  be  a  deed  within  sect.  192.  In  Bderton  v.  Cas- 
trique  (&)  the  deed  was  decided  to  be  no  defence,  but 
the  grounds  of  objection  on  which  the  Court  relied  were 
different  from  that  which  the  plaintiff  has  pressed  on  us 
here.  And  when  that  case  came  under  the  review  of 
the  Court  in  llderton  v.  Jewell  (c),  the  judgment  of  Mr. 
Justice  Blackburn  supports  the  validity  of  a  deed  in  this 
form.  Although  no  remedy  is  given  for  recovering  the 
composition  of  2s.  6d.  in  the  pound,  yet  the  liability  to 
pay  20s.  in  the  pound  in  case  it  is  withheld  is  a  sufficient 
security. 

It  was  further  objected  that  the  deed  contained  no 
cessio  bonorum.  But  in  JSx  parte  Rawlings  (cf).  Turner 
L.  J.  gives  an  elaborate  judgment  in  his  Court  that  no 
objection  can  be  sustained  on  that  ground.  So  is  the 
declared  opinion  of  the  Lord  Chancellor  in  Ex  parte 
Morgan  (e).      The  reasons  assigned  in  those  cases  in 

(a)  7  H.  ^N.  Ml.  {h)  14  C.  B.  N.  S.  99. 

(c)  16  C.  B.  N,  S.  142. 153,  154.  (rf)  1  Be  G.  J.  4'  S.  225. 

{e)  1  Be  G,  J,  #  S.  288.  305. 
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Clapuam 

V, 

Atkinson. 
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Chancery  we  adopt  here  as  the  grounds  of  our  judgment 
that  the  deed  may  be  valid  under  The  Bankruptcy  Act^ 
1861^  without  a  cessio  bonorum. 

On  these  grounds  we  confirm  the  judgment  in  the 
Court  below. 


My  brother  Willes  concurs  in  this  judgment  with 
great  reluctance,  thinking  the  deed  illusory. 

Judgment  affirmed  (a). 

(a)  See  the  next  case. 


Februar^22d.] 

Bankruptcy 
Act,  18(51, 
24  ^-  2.-)  Vict, 
c.  l:«.  8.  \\)% 
Composition 
deed. 


Dingwall  and  others  against  Edwards. 


Declaration  for  goods  sold  and  delirered.  Plea,  a  deed  made  between 
all  and  evenr  the  creditors  and  creditor  (thereinafter  called  "the 
creditors")  of  the  defendant  of  the  one  part,  and  the  defendant  of  the 
othor  part,  which,  after  reciting  that  the  creditors  agreed  to  accept  t 
composition  of  Vis.  in  the  pound,  to  be  paid  by  instalments,  and  to  be 
secured  by  promissory  notes  of  the  defendant,  and  an  instalment  of  2*. 
in  the  pound  in  cash,  at  or  immediately  before  the  execution  of  the  deed, 
and  that  the  creditors  should  execute  to  the  defendant  such  release  tf 
should  be  valid  and  effectual  and  binding  on  all  the  creditors,  purguant 
to  The  Bankruptcy  Act,  1861 :  Witnessed  that,  in  consideration  of  the 
premises,  and  the  delivery  to  the  creditors  of  the  promissory  notes,  »nd 
of  the  payment  to  the  creditors  on  their  execution  of  the  deed  of  2#.  ^ 
the  pound,  the  balance  of  the  composition,  the  creditors  did  release  to 
the  defendant  all  actions,  suits,  debts,  &c.,  which  they  had  against  bin>i 
except  the  promissory  notes ;  and  the  defendant  covenanted  to  p»jr  the 
sums  intended  to  be  secured  by  the  promissory  notes.  Averments:  th«t 
a  majoritv  in  number,  representing  three-fourths  in  value  of  the  creditors 
whose  debts  respectively  amounted  to  1(W.  and  upwards,  assented  to  thJ 
deed,  which  was  duly  attested,  &c,  and  that  at  the  time  of  the  exectttio" 
of  the  deed  the  plaintiff  was  a  creditor  and  became  bound  by  the  deed  ** 
if  he  had  been  a  party  thereto ;  that  the  defendant  tendered  to  the  pUiO' 
tiff  the  promissory  notes  and  the  2s.  in  the  pound  cash,  and  that  the 
plaintiff  refused  to  receive  them  and  to  execute  the  deed ;  that  the  in****" 
ment  of  2s.  in  the  pound  was  paid  into  Court,  and  that  the  defendant 
was  ready  to  deliver  the  promissory  notes  to  the  plaintiff  Held,  pj 
Cockbum  C.  J.  and  Crompton  J.,  that  the  plea  was  bad ;  that  the  deed 
was  not  binding  upon  those  creditors  who  did  not  execute  it ;  as  "•• 
promissory  notes  and  the  2^.  in  the  pound  were  only  secured  to  thoee 
creditors  who  did  execute  it.  Held,  per  Blackburn  and  MeUor  JJ.,  twj 
the  plea  was  good ;  that  the  deed  was  binding  upon  all  the  creditor*,  and 
that  its  effect  was  not  to  exclude  from  the  benefit  of  it  those  creditor" 
who  did  not  execute  it. 
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1864. 
TTHE  declaration  consisted  of  counts  for  goods  sold     Dinqwill 
and  delivered,  money  lent,  money  paid,  interest,      edwabds. 
and  on  accounts  stated. 

Plea  :  that,  after  the  accruing  of  the  debts  and  causes 
of  action  sued  for,  and  after  the  11th  October,  1861, 
and  before  this  suit,  the  defendant  was  indebted  to  the 
plaintiffs  and  divers  other  persons,  and  thereupon  a 
certain  deed  was  made  between  the  creditors  of  the 
defendant  of  the  one  part,  and  the  defendant  of  the 
other  part,  which  deed  was  in  the  words  and  figures 
following,  that  is  to  say: — "This  indenture,  made 
the  18th  April,  1863,  between  all  and  every  the  cre- 
ditors and  creditor  (hereinafter  called  the  creditors) 
of  Henry  Edwards,  of/'  &c.,  "of  the  one  part,  and 
the  said  Henry  Edwards,  of  the  other  part :  Whereas 
the  said  Henry  Edwards  being  pecuniarily  embarrassed, 
and  imable  to  discharge  in  full  the  debts  owing  from 
him  to  the  creditors,  they  have  agreed  to  accept  a  com- 
position at  the  rate  of  12^.  in  the  pound  sterling  upon 
their  respective  debts  in  full  satisfaction  thereof,  to  be 
paid  by  four  equal  instalments  of  2^.  6d.  each,  at  the 
expiration  of  three,  six,  nine  and  twelve  months  respcc* 
tively  from  the  date  hereof,  and  be  secured  by  promissory 
notes  under  the  hand  of  the  said  Henry  Edwards,  and 
an  instalment  of  2s.  in  the  pound  in  cash  at  or  imme- 
diately before  the  execution  of  these  presents.  And  it 
has  also  been  agreed  that  the  creditors  shall  execute  to 
the  said  Henry  Edwards  such  release  as  shall  be  valid 
and  effectual  and  binding  on  all  the  creditors  of  the 
said  Henry  Edwards,  pursuant  to  the  provisions  of  The 
Bankruptcy  Act,  1861,  and  as  is  hereinafter  contained. 
Now  THIS  INDENTURE  WITNESSETH  that  iu  pursuauce  of 


Edwabdb. 
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1864.        *^c  aforesaid  agreement,  and  in  conaideration  of  the 
Dingwall     Premises,  and  of  the  delivery  to  the  creditors  of  the 
Irdb      promissory  notes  of  the  said  Hmry  Edtoards,  payable  by 
the  instalments  and  at  the  times  hereinbefore  recited,  for 
10^.  in  the  pound,  part  of  the  said  composition  of  12s. 
in  the  pound,  and  of  the  payment  by  the  said  Henry 
Edwards  to  the  creditors  on  their  execution  hereof  of 
2*.  in  the  pound,  the  balance  of  the  said  composition  of 
12*.  in  the  pound  for  every  20*.  or  pound  sterling 
owing  from  the  said  Henry  Edwards  to  the  creditors 
(which   delivery  and  payment  aforesaid  the  creditors 
hereby  acknowledge),  they  the  creditors,  for  themselves 
and  their  several  and  respective  copartners,  do,  and  each 
and  every  of  them  doth,  by  these  presents  (to  the  intent 
that  the  same  shall  be  valid  and  effectual  and  binding 
on  all  the  creditors  of  the  said  Henry  Edwards  pursuant 
to  the  provisions  of  The  Bankruptcy  Act,  1861,)  remise, 
release  and  for  ever  quit  claim  unto  the  aaid  Henry 
Edwards,  his  heirs  executors  and  administrators,  all  and 
all  manner  of  actions,  suits,  debts,  dues,  sums  of  money, 
accounts,  reckonings,  bonds,  covenants,  bills  of  exchange, 
promissory  notes,  contracts^  agreements,  variances,  con- 
troversies, judgments,  extents,  executions,  claims  and 
demands  whatsoever  which  the  creditors  and  their  several 
and  respective  copartners,  or  any  or  either  of  them,  now 
have  or  hath  or  at  any  time  heretofore  had  against  the 
said    Henry  Edwards,   save  and  except    the    aforesaid 
several  promissory  notes  of  the  said  Henry  Edwar^is 
for  securing  10*.  in  the  pound,  part  of  the  said  comg^o- 
sition  of  12*.  in  the  pound,  by  the  instalments  and       i** 
manner  aforesaid,  and  without  prejudice  to  any  lien  h^sld 
by,  or  the  liability  of  any  sureties  or  other  third  parti-^s* 
for  or  on  behalf  of  the  said  Henry  Edwards,  to  the  c^«^^ 


XXVIL   VICTORIA.  741 

ditors,  or  any  or  either  of  them.  But  nevertheless  so  1864. 
that  these  presents  shall,  subject  to  the  proviso  herein-  dingwall 
after  contained,  be  a  defeazance  pleadable  in  bar  to  any  ^  ^' 
action  which  may  hereafter  be  brought  against  the  said 
Henry  Edwards  by  either  of  the  creditors  for  recovery 
of  the  debt  owing  to  such  creditors  from  him  as  aforesaid. 
And  this  indenture  purther  witnesseth  that,  in 
consideration  of  the  release  hereinbefore  contained,  and 
of  the  premises,  he  the  said  Henry  Edwards,  for  himself, 
his  heirs,  executors  and  administrators,  covenants  with 
the  creditors  and  their  respective  copartners,  and  their 
several  executors,  administrators  and  indorsees,  that  he 
the  said  Henry  Edwards,  his  heirs,  executors  or  admi- 
nistrators, will  or  shall  duly  pay  to  the  creditors,  their 
executors  administrators  or  indorsees,  the  aforesaid  sum 
of  lOs.  in  the  poimd,  part  of  the  said  composition  of  12«. 
in  the  pound,  upon  their  respective  debts,  by  the  instal- 
ments and  at  the  respective  times  hereinbefore  mentioned, 
and  as  intended  to  be  secured  by  the  said  promissory 
notes :  Provided  always  and  it  is  hereby  declared,  that  if 
the  said  Henry  Edwards  be  adjudged  bankrupt,  or  enter 
into  any  composition  with  creditors,  or  do,  commit  or 
suffer  any  act,  deed,  matter  or  thing  whereby  he  shall 
be  divested  of  his  estate  and  effects,  or  by  means  whereof 
the  same  shall  be  taken  in  execution  for  any  debt  above 
50/.,  before  the  said  promissory  notes  to  the  creditors, 
or  any  or  either  of  them,  shall  become  due  and  be  paid, 
then  the  creditors,  or  their  respective  executors  or 
administrators,  shall  respectively  be  reinstated  and 
admitted  as  creditors  of  the  said  Henry  Edwards  for 
the  full  amount  of  the  respective  debts  now  due  to 
them,  first  deducting  thereout  the  amount  or  amounts 
which  shall  have  been  received  by  them  respectively. 
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1864.        '^y  virtue  of  these  presents,  or  the  said  promissoiy 
Dingwall     ^^*^>  ^^  ^^7  ^^  either  of  them*     In  WITNESS  whereof 

„    ^-  the  said  parties  to  these  presents  have  hereunto  set 

Edwards.  ^ 

their   hands   and   seak  the  day  and  year  first  above 
written."  Averments :  that  a  majority  in  number  repre- 
senting three-fourths  in  value  of  the  creditors  of  the 
defendant  whose  debts  respectively  amounted  to  1  Oil 
and  upwards^  did  in  writing  assent  to  and  approve  of 
the  deed ;  and  that  the  execution  of  the  deed  by  the 
defendant  was   attested  by  an  attorney;   and  within 
twenty-eight  days  from  the  day  of  the  execution  of 
the  deed  by  the  defendant  the  same  was  produced  aod 
left  (having  been  first  duly  stamped)  at  the  ofSoe  of 
the  Chief  Registrar  of  the  Court  of  Bankruptcy  five 
the  purpose  of  being  registered,  and  together  with  sno^ 
deed  there  was  delivered  to  the  Chief  Begistrar 
afiidavit  by  the  defendant  that  a  majority  in  numt 
representing  three-fourths  in  value  of  the  creditors        of 
the  defendant  whose  debts  amounted  to  10/.  and  upwar— ^s, 
had  in  writing  assented  to  and  approved  of  the  de€==5d; 
and  the  deed  did,  before  the  registration  thereof,  b-^ear 
such  ordinary  and  ad  valorem  stamp  duties  as  were  pm^ro- 
vided  by  The  Bankruptcy  Act,  1861,  in  that  beh^»Jf.* 
That,  at  the  time  of  the  execution  of  the  deed,    *^ie 
plaintiffs  were  creditors  of  the  defendant  in  respecfc^   of 
the  debts  sued  for  within  the  meaning  of  The  Bajcil- 
ruptcy  Act,  1861,  and  that,  all  conditions  having  been 
performed,  and  all  things  having  happened  necessary  ^^ 
that  behalf,  the  plaintiffs  became  bound  by  the  deed  ^ 
if  they  had  been  parties  thereto,  and  had  duly  executed 
the  same :  and  that  in  a  reasonable  time  after  making 
the  deed,  and  before  this  suit,  the  defendant  tendered 
to  the  plaintiffs  the  compositicm  of  12«.  in  the  pouo^ 
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upon  the  plaintiffs'  debt  in  full  satisfaction  thereof^  in        1864. 
manner  in  the  deed  mentioned,  (that  is  to  say)  in  four     dj^q^^ij, 
promissory  notes  under  the  hand  of  the  defendant,  pay-  ^• 

able  to  the  plaintiffs,  for  the  four  such  instalments  of 
its.  6d.  in  the  pound  each,  payable  at  the  respective 
times  in  the  deed  mentioned,  and  the  instalment  of  2s. 
in  the  pound  on  the  amount  of  the  debts  in  cash,  and 
requested  the  plaintiffs  to  receive  the  same  according 
to  the  deed,  and  to  execute  the  deed,  which  they  refused 
to  do;  ''and  the  defendant  brings  into  Court  the  last 
mentioned  instalment  of  2s.  in  the  pound,  being  the 
9um  of  76/.  lis.  lid.,  and  is  ready  and  willing  to  deliver 
the  said  promissory  notes  to  the  plaintiffs.'' 

Demurrer,  and  joinder. 

The  case  was  argued  in  this  Term,  January  22nd. 

/?.  £!.  Turner,  for  the  plaintiffs,  and  Lush  {Joseph 
£rown  with  him),  for  the  defendant.  The  arguments 
sufficiently  appear  from  the  judgments. 

The  cases  referred  to  were  llderton  v.  Castrique  (a), 
-£x  parte  Godden  {b).  Hazard  v.  Mare  (c),  Woods  v. 
JFoote,  in  error  (d),  Dewhurst  v.  Kershaw  (e),  Clapham 
^.  Atkinson  (f). 

Cur.  ado.  vult. 

The  Court  being  equally  divided,  the  following  judg- 
ments were  now  delivered. 

Mellor  J.  The  question  in  this  case  turns  upon  the 
^validity  of  the  deed  set  out  in  the  plea  as  a  good  deed 
«f  arrangement  or  composition  between  the  defendant 

(a)  14  a  B.  N,  S,  99.  (b)  IDeQ.J.^S,  260. 

(c)  %H.^N.  434.  {d)\H.^  a  841. 

(«)  I  H,fa  726.  (/•)  Ante,  p.  722. 
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1864.        and  his  creditors  under  sect.  192  of  The  Bankruptcy 

Dingwall      -^.ct,  1861. 

Edwards  ^^^  language  of  the  deed  has  given  rise  to  much 

doubt  in  my  mind  whether  or  not  it  can  be  supported 
consistently  with  the  decisions  of  the  Courts  as  to  the 
construction  of  other  deeds  under  this  section  of  the 
Act.     After  much  consideration,  I  think  that   such  a 
construction  may  and  ought  to  be  put  upon  the  deed 
in  question  as  will  support   it  as  a  binding  deed  of 
composition  and   arrangement     It  is   free   from  the 
objections  which  were  held  fatal  to  such  a  deed,  by 
the  Court  of  Common  Pleas,  in  llderton  v.  Castngue  {a), 
affirmed   in   llderton  v.  Jewell  {b)    in  the   Exchequer 
Chamber,   and   see    Clapham    v.   Atkinson  (c)  in    thv 
Court,   because,  in   my   opinion,  it   does  not  exclude 
from  its  benefits  any  creditor  of  the  debtor.     It  is,  on 
the  face  of   it,  made  between  the  debtor  and  all  his 
creditors,  and  the  main  difficulty  in  construing  the  deed 
arises  from  the  draftsman  having  introduced  after  the 
words  "all  and  every  the  creditors  and  creditor,"  the 
expressions  "  hereinafter  called  the  creditors,"  so  as  to 
create  difficulty  and  obscurity  when  later  in  the  deed 
the  words  '*  the  creditors"  are  used  in  a  more  Umited 
sense.     The  scheme  of  the  deed  and  the  general  inten- 
tion apparent  on  the  face  of  it  is,  that  it  is  to  be  taken 
as  made  between  the  debtor  and  all  his  creditors,  and 
that  creditors,  sufficient  in  number  and  value  to  bind 
the  others   under  the  192nd   section,  have  agreed  to 
execute  it,  with  the  intent  in  so  doing  to  bind  the  other 
creditors  who  may  not  execute  or  assent  thereto.    1" 
other  words   it  provides  for   two  classes  of  creditors: 
firstly,  for  the  three-fourths  in  number  and  value  who 

(a)  14  a  B,  N.  a.  99.  (A)  16  C.  B,  A.  &  142. 

(r)  Since  reported,  aote,  p.  7*22. 
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shall  execute  the  deed,  and  so  bind  the  others.  Secondly,  1864. 
for  those  creditors  who  are* to  be  bound  without  executing  Dikqwall 
the  deed.  Unless,  upon  the  face  of  the  deed,  the  non-  Edward*. 
executing  creditors  are  excluded  from  its  benefits  they 
do,  by  force  of  the  192nd  section,  become  bound  by  the 
execution  of  it  by  a  majority  in  number,  representing 
three-fourths  in  value  of  the  creditors  as  if  they  were 
parties  to  and  had  "duly  executed  the  same,"  and  as- 
sented to  the  composition  agreed  by  the  deed  to  be  paid. 
It  is  argued,  on  the  part  of  the  plaintiffs,  that  the  agree- 
ment recited  in  the  deed  for  the  payment  of  the  com- 
position is,  that  it  is  to  be  made  *^at  or  immediately 
before  the  execution  of  these  presents  ;*'  and  it  is  said 
that  in  the  testatum  clause  the  payment  of  the  2s.  in  the 
pound,  part  of  the  composition,  is  to  be  made  "  to  the 
creditors  on  their  execution  hereof.''  Doubtless,  at  first 
sight,  these  words  appear  to  limit  the  payment  of  the 
2s.  in  the  pound  to  the  creditors  who  shall  execute  the 
deed ;  but,  on  further  examination,  it  will  appear  that 
the  executing  creditors,  who  are  to  receive  the  2*.  in  the 
pound  on  the  execution  thereof,  are  the  creditors  who 
are,  by  their  execution,  to  bind  the  others ;  as  is  expressed 
lower  down  in  the  deed,  when  it  is  said,  "  they  the  cre- 
ditors, for  themselves,  &c.,  do,  and  each  and  every  of  them 
doth  by  these  presents  (to  the  intent  that  the  same  shall 
be  valid  and  effectual  and  binding  on  all  the  creditors  of 
the  said  Henry  Edwards  pursuant  to  the  provisions  of 
The  Bankruptcy  Act,  1861,)  remise,  release,  kc"  Inas- 
much, then,  as  any  creditor  actually  executing  the  deed 
would  be  bound  by  the  release  therein  contained,  it  was 
necessary  to  provide  for  payment  to  him  of  the  agreed 
composition  on  the  execution  thereof;  but  as  re- 
garded the  creditors  who  did  not  execute  or  assent  to  it, 
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and  only  became  parties  to  the  deed  and  bound  by  it, 
as  if  they  had  duly  executed  the  same^  by  virtue  of  Uie 
provisions  of  the  statute,  it  was  enough  that  they  should 
have  the  notes  delivered  and  money  paid,  when  they  had 
so  become  bound  by  the  operation  of  the  statute. 

This  appears  to  me  to  be  a  reasonable  construction  of 
the  deed  in  question,  in  connection  with  the  lai^age 
of  sect  192 ;  and  as  it  is  stated  in  the  plea  that  before 
action  the  defendant  tendered  to  the  plaintiffs  the  agreed 
composition,  and  has  brought  the  2s.  in  the  pound  into 
Court  for  them,  I  think  that  the  plea  affords  a  good 
answer  to  this  action. 

It  is  essential  to  the  carrying  out  of  the  policy  of  the 
Legislature,  in  providing  against  a  state  of  things  which 
formerly  enabled  one  or  more  obstinate  creditors  to 
prevent  the  most  beneficial  arrangements  from  being 
carried  into  effect,  to  construe  these  deeds  fairly  and 
reasonably  when  on  the  face  of  them  it  can  be  seen 
that  they  are  honestly  intended  for  the  benefit  of  ail 
the  creditors  of  the  debtor. 

I  am  therefore  of  opinion  that  in  the  present  case 
our  judgment  ought  to  be  for  the  defendant. 

Blackburn  J.  In  this  case  I  agree  with  my  brother 
Mellar  in  thinking  that  the  deed  set  out  in  the  plea  is 
binding  upon  the  plaintifis  under  the  192nd  section  of 
The  Bankruptcy  Act,  1861.  By  that  section,  ''Erery 
deed  or  instrument  made  or  entered  into  between  a 
debtor  and  his  creditors,  or  any  of  them,  or  a  trustee 
on  their  behalf,  relating  to  the  debts  or  liabilities 
of  the  debtor,  and  his  release  therefrom,  or  the  dis- 
tribution, inspection,  management,  and  winding  up  ^ 
his  estate,  or  any  of  such  matters,  shall  be  as  valid  and 
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effectual  and  binding  on  all  the  creditors  of  such  debtor        1864. 
as. if  they  were  parties  to  and  had  duly  executed  the     dinowall 
same/'  provided  the  statutable  conditions  be  observed.        „    ^-  ^ 

I  think  the  decisions  have  now  settled  (except  perhaps 
in  a  Ck)urt  of  error)  that  a  mere  composition  deed  is 
binding  on  the  non- executing  creditors,  under  this 
enactment,  if  it  be  in  other  respects  framed  in  compli- 
ance with  the  provisions  of  the  Act.  It  is  also,  I  think, 
settled  by  the  decisions  that,  in  order  to  be  within  the 
Act,  the  deed  must  be  such  as  to  relate  to  all  the  debts 
and  liabilities  of  the  debtor,  and  to  all  his  creditors,  and 
that  a  deed  which  excludes  from  its  provisions  any  of 
the  debts  due  to  any  of  the  creditors,  or,  what  I  think 
comes  to  the  same  thing,  does  not  either  expressly  or  by 
necessary  inference  include  all  of  them,  is  not  binding 
on  those  who  do  not  execute  it.  In  the  recent  case  of 
Ilderton  v.  Jewell  (a),  in  the  Exchequer  Chamber,  it  was 
decided  that  the  deed  must  on  the  face  of  it  shew  that  it 
was  intended  to  apply  to  all,  and  that  a  deed  not  doing 
so  was  not  helped  by  the  facts  extraneous  to  it  shewing 
that  it  was  in  fact  so  intended.  I  doubted  this  at  the 
time,  and,  though  not  dissenting  from  the  majority  of 
the  Court,  did  not  join  in  the  judgment  It  is  of  course 
now  binding  upon  me  even  if  I  still  doubted,  but  I 
think  it  right  to  take  this  opportunity  to  say  that  on 
further  consideration  I  am  convinced  that  there  was  no 
ground  for  any  doubt;  and  that,  even  if  the  point  were 
not  concluded  by  the  decision  of  the  Court  of  Exchequer 
Chamber,  I  should,  as  now  advised,  hold  that  the  deed 
must  be  such  as,  when  properly  construed,  to  shew 
within  the  four  comers  of  the  instrument  itself  that  it  is 
such  a  deed  as  is  within  the  provisions  of  the  Act.     In 

(a)  16  a  B.  N.  8.  142. 
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1864.  the  present  ease,  however,  there  is  no  difficulty  on  this 
Dingwall  ground.  The  deed  is  expressly  stated  to  be  tnade  with 
Edwards.  *'  ^^^  and  every  the  creditor  and  creditors"  of  the  defend- 
ant ;  and  it  is  expressly  stated  to  be  prepared  with  the 
intention  that  such  a  release  should  be  executed  as 
should  ''  be  valid  and  effectual  and  binding  on  all  the 
creditors  of  the  said  Henry  Edwards  pursuant  to  the 
provisions  of  The  Bankruptcy  Act,  1861."  It  therefore 
clearly  appears  on  the  face  of  this  instrument  that  it  was 
intended  to  relate  to  all  the  debts  and  liabilities  of  the 
defendant  and  his  release  from  them.  The  question  is 
whether  the  provisions  of  the  deed  are,  when  properlj 
construed,  such  as  to  effectuate  this  intention. 

It  has  been  determined,  and  I  think  most  pro- 
perly, that,  though  The  Bankruptcy  Act,  1861,  does 
not  in  terms  say  so,  yet  by  necessary  implication 
it  is  meant,  that  the  provisions  of  the  deed  must  be 
such  as  to  give  the  non-assenting  creditors,  who  are 
bound  by  it  without  their  consent,  the  same  advan- 
tages as  are  given  to  those  who  execute  or  assent 
to  the  deed.  The  injustice  of  permitting  any  part  of 
the  creditors  to  bar  the  rest,  and  at  the  same  time 
to  obtain  for  themselves  any  benefit  beyond  what  is 
given  to  those  whom  they  bar,  is  obvious;  and,  even 
if  there  were  no  decisions  upon  this  point,  I  think 
it  could  not  be  disputed  that  the  Legislature  never 
intended  to  give  them  such  a  power.  But  it  seenw 
to  me  that  all  the  Act  can  reasonably  be  supposed  to 
require  is,  that  the  non-assenting  creditors  should  have 
secured  to  them  in  substance  the  same  advantages  as  are 
given  to  the  assenting  creditors.  The  debtor  cannoti  I 
think,  be  bound  to  do  impossibilities,  and  put  the 
recalcitrant  creditor,  who  will  not  accept  the  composition 
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offered  and  will  not  execute  the  deed,  precisely  in  the       1864. 
same  situation  as  the  creditors  who  are  willing  to  do     pimqwall 
both.     We  ought  not  to  insert  by  implication  a  condi-     _    ^'^^ 
tion  in  The  Bankruptcy  Act,  1861,  the  fulfilment  of 
which  would  be,  if   not  impossible,  so  difiScidt  as  to 
defeat  the  operation  of  the  Act,  and  render  it  impracti- 
cable to  make  a  good  composition  deed ;  and  I  think 
that  if  we  held  a  composition  deed  invalid  imless  the 
non-assenting  creditor  was  in  every  respect  precisely 
and  literally  in  the  same  position  as  the  executing 
creditor,  we  should  do  so. 

The  question  whether  thp  provisions  of  a  deed  are  such 
as  to  secure  to  the  dissenting  creditors  the  same  advan- 
tages as  are  secured  to  the  assenting  creditors,  must  in 
every  case  be  a  question  of  the  construction  of  the  par- 
ticular deed.  I  think  that  where  the  deed,  as  in  the 
present  instance,  expressly  refers  to  The  Bankruptcy 
Act,  1861,  and  shews  on  the  face  of  it  that  it  was 
intended  to  be  so  executed,  though  not  executed  by 
all  the  creditors,  it  should,  by  virtue  of  that  Act,  be 
as  valid  and  effectual  and  binding  on  them  all  as  if 
they  were  parties  to  and  had  duly  executed  the  same. 
We  ought  to  bear  this  in  miud  in  construing  the  lan- 
guage of  the  deed,  and,  seeing  what  is  the  general 
object  of  the  deed,  we  ought  to  construe  doubtful  ex- 
pressions in%  the  sense  that  will  effectuate  this  object, 
and  not  defeat  it.  I  do  not  mean  that  we  should  strain 
the  language  so  as  to  make  it  mean  what  was  not 
intended,  but  only  that,  in  ascertaining  what  was 
intended,  we  should  give  the  debtor  the  benefit  of  the 
general  rule  of  construing  the  words  ut  res  magis  valeat 
quam  pereat. 

The  present  deed  is  expressed  to  be  between  '^all  and 
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every  the  crediton  and  creditor  of  ^^  the  defendant.    It 
proceeds  to  recite  that  "  the  creditors'*  (a  phrase  which 
is  declared  to  mean  all  and  every  the  creditors  and  cre- 
ditor of  the  defendant)  ''have  agreed  to  accept  a  compo- 
sition at  the  rate  of  12s.  in  the  pound  sterling  opon 
their  respective  debts  in  full  satisfiEU^n  thereof,  to  be 
paid  in''  notes  and  cash  "  at  or  immediately  before  the 
execution  of  these  presents/'  and  also  that  the  crediton 
shall  execute  such  a  release  as  shall  be  binding  on  all 
the  creditors  pursuant  to  The  Bankruptcy  Act,  1861, 
and  then  follows  the  operative  part,  which  is  expressly 
stated  to  be  for  the  purpose  of  carrying  out  this  agreement. 
It  is  plain  that  this  cannot  mean  that  every  creditor 
had  already  in  fact  entered  into  this  agreement,  for,  if 
it  were  so,  all  reference  to  The  Bankruptcy  Act,  1861, 
would  be  unnecessary;  what  is  meant  is  that  this  is  the 
agreement  in  fact  entered  into  by  some  of  the  creditors^ 
and  which  (so  soon  as  the  proper  number  have  assented 
in  writing  to  the  deed  and  the  other  statutable  provisions 
have  been  complied  with)  will  become  binding  on  all 
the  creditors,  as  if  they  were  parties  to  the  deed,  and 
which  agreement  will  then  in  paint  of  law  be  the  agree- 
ment of  all  the  creditors. 

It  is  said,  however  (if  I  rightly  understand  the  argu- 
ment against  the  view  which  I  take),  that  inasmuch  as 
the  payment  is  to  be  made ''  at  or  immediately  before  the 
execution  of  these  presents,"  and  inasmuch  as  the  releases 
are  in  the  operative  part  stated  to  be  in  consideration  of 
the  payment  of  the  creditors  "  on  their  execution  hereof/' 
it  follows  that  no  payment  is  to  be  made  to  any  one  who 
does  not  execute  the  deed  in  the  sense  of  putting  his 
seal  to  it,  and  consequently  that  all  dissenting  crediton 
and  all  creditors  who  only  assent  in   writing  without 
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actually  executing  the  deed,  are  excluded  from   the        1864. 
benefit  of  the  composition  ;  and  are  in  short  intended  to     Dihowall 
be  barred  of  their  whole  debt,  without  receiving  the  12*.      edwabds 
in  the  pound. 

If  I  thought  this  the  true  construction  of  the  deed  I 
should  at  once  agree  that  the  deed  was  not  binding  on 
them.  But  I  think  the  words  taken  with  the  context 
express  no  such  intention.  The  time  of  payment  is 
fixed  as  to  each  creditor  as  being  before  he  is  bound  by 
his  release,  so  as  to  make  the  payment  to  each  creditor, 
a  condition  precedent  to  his  release.  Each  creditor  who 
releases  his  debt  by  actually  executing  the  deed  has  his 
payment  at  or  before  he  becomes  bound  by  his  own 
actual  sealing  and  de  facto  executing  the  deed,  and  so 
the  payment  to  him  is  a  condition  precedent  to  his  being 
bonnd  by  the  release.  Each  creditor  who,  not  having 
actually  executed  the  deed,  is  by  operation  of  the  Act 
bonnd  as  if  he  had  actually  executed  the  deed,  is  entitled 
to  be  paid  at  or  before  that  which  is  made  by  statute 
equivalent  to  his  execution  of  the  deed,  and  so  the  pay- 
ment or  tender  to  him  is  a  condition  precedent  to  his 
being  bound  by  the  release.  I  think  that  this  was  the 
real  object  and  intention  of  those  who  framed  the  deed 
and  that  it  should  be  so  construed  ut  res  magis  valeat, 
reading  the  words  "  on  their  execution  hereof"  in  the 
deed  as  meaning  actual  execution,  or  becoming,  hj 
virtue  of  The  Bankruptcy  Act,  1861,  bound  as  if  they 
had  duly  executed  the  deed. 

Then,  if  so  construed,  I  think  the  deed  good.  The 
non-executing  creditor  is  not  bound  by  the  release 
unless  the  condition  precedent  is  fulfilled,  and  the 
debtor  has  (as  is  averred  in  this  plea)  tendered  the 
composition  in  cash  and  notes;  and  that  gives  the 
8  c  2 
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1864.       creditor  a  very  stringent  remedy  indeed  to  enforce  the 
Dingwall      actual  payment. 

Edwabds.  ^*  ^*®  ^^®®^  suggested  that  there  might  be  a  real 
dispute  as  to  the  amount  of  the  debt.  That  risk  the 
debtor  takes  upon  himself;  he  must  at  his  peril  tender 
a  composition  on  a  suflSciently  large  debt,  or  he  will  be 
bound  to  pay  the  full  debt  whatever  it  may  turn  out 
to  be. 

It  has  also  been  suggested  that  the  debtor  might  tender 
the  right  amount,  and  so  make  the  release  absolute,  and 
on  its  being  refused  keep  the  release  and  the  composition 
too.  I  think  that,  even  if  the  deed  were  expressed  to  be 
between  parties  of  whom  the  creditor  was  not  one, 
and  the  express  covenants  were  all  with  them,  there 
would  be  little  difficulty  in  implying  a  covenant  to  the 
creditor  to  pay  for  the  release  thus  sold  and  obtained 
and  not  paid  for,  the  deed  being,  as  is  said  in  Cam,  Dig. 
Cavenani{A  l.),as  to  him, in  the  nature  of  a  deed  poll 
by  the  debtor,  in  which  he  may  covenant  with  a  stranger 
to  the  deed ;  but  in  the  present  case  the  point  does  not 
arise.  As  I  construe  it,  there  is  in  it  an  agreement 
by  the  defendant  with  the  plaintiflFs,  not  by  name,  but 
by  a  designation  as  being  creditors,  to  pay  them  this 
composition  ;  and  such  an  agreement  amounts  to  an 
express  covenant  on  which  an  action  may  be  maintained; 
and  besides,  in  the  present  plea,  the  defendant  brings 
the  cash  into  Court,  and  avers  that  he  is  ready  and 
willing  to  give  the  notes. 

I  therefore,  for  these  reasons,  think  that  judgment 
should  be  for  the  defendant. 

Crompton  J.  read  the  judgment  of  Cockbukn  C.  J. 
I  am  of  opinion  that  our  judgment  should  be  for  the 
plaintiffs.     The  question  turns  entirely  on  the  construe- 
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tion  of  the  composition  deed  set  forth)  in  the  plea^  the        1864. 

question  being  whether  by  the  terms  of  the  deed  the     dikowall 

creditors  not  executing  the  deed  are  excluded  from 

taking  advantage  of  it.     There  is  no  di£5culty  as  to  the 

law.     It  is  not  disputed  that^  in  order  that  creditors  not 

executing  a  composition  deed  shall  be  bound  under  the 

192nd  section  of  The  Bankruptcy  Act^  1861^  they  must 

be  entitled  to  the  same  benefit  under  it  as  is  secured  by 

it  to  the  creditors  executing  it.     If  by  the  terms  of  the 

deed  creditors  are  excluded  except  on  the  condition  of 

executing  it,  the  deed  will  not  be  binding  on  those  who 

do  not  execute  it     Now^  although  the  language  of  the 

deed  under  consideration  is  somewhat  obsc^ire,  I  think 

the  effect  of  it  is  that  the  promissory  notes  and  the  2s. 

in  the  pound  to  be  paid  by  the  compounding  debtor  are 

secured  to  those  creditors  only  who  execute  the  deed. 

The  deed  purports  to  be  made^  not  between  the  credi- 
tors who  execute  it  being  a  majority  representing  three- 
fourths  in  value  of  the  creditors  and  Edwards  the 
debtor,  but  between  "  all  and  every  the  creditors  and 
creditor*'  of  the  defendant,  "  hereinafter  called  the  cre- 
ditors.'' And  after  reciting  the  agreement  on  the  part 
of  the  creditors  to  take  12s.  in  the  pounds  lOs.  to  be 
secured  by  promissory  notes  and  2s.  in  the  pound  ^'  at 
or  immediately  before  the  execution  of  these  presents," 
it  goes  on  to  witness  that,  in  consideration  of  the 
premises  and  of  the  delivery  to  the  creditors  of  the 
promissory  notes  and  of  the  payment  *'  to  the  creditors, 
on  their  execution  hereof,  of  2s.  in  the  pound"  (which 
delivery  and  payment  the  creditors  thereby  acknow- 
ledged), '^  the  creditors,  for  themselves  and  their  several 
and  respective  copartners,  do,  and  each  and  every  of  them 
doth,  by  these  presents,  to  the  intent  that  the  same  shall 
be  valid  and  effectual  and  binding  on  all  the  creditors," 
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1S64.  remit  and  release  tbe  daims  on  the  debtor  whicli  ''the 
DiKowALL  creditors  and  their  several  and  respective  copartners" 
Edward*.     ^*^®  against  the  debtor. 

It  is  contended^  on  the  part  of  the  defendant^  that 
by  the  term  "creditors"  is  here  meant  the  majority 
representing  three-fourths  in  value  ot  the  creditors  who 
in  fact  execute  the  deed^  and  that  delivery  of  the 
promissory  notes^  and  payment  of  the  2s.  on  the  exe- 
cution of  the  deed  by  the  creditors^  means  delivery 
and  payment  on  the  execution  by  those  creditors  who 
in  fact  executa  But  this  appears  to  me  to  be  a  very 
forced  construction,  especially  as  the  deed  expressly 
purports  to  be  made  by  all  tbe  creditors  who  are  after- 
wards to  be  called  "  the  creditors/'  and  the  pajrment  is 
conditioned  to  be  on  execution  by  ''the  creditors,'' 
which,  according  to  the  interpretation  just  given  by  tbe 
deed  itself,  must  as  it  seems  to  me  be  taken  to  mean  all 
the  creditors.  I  agree  that,  if  we  could  clearly  see  tiiat 
the  intention  of  the  parties  was  to  make  the  condition  of 
payment  on  execution  of  the  deed  apply  to  those  credi- 
tors only  who  were  parties  to  the  deed,  we  should  if 
possible  put  such  a  construction  on  the  deed  as  would 
give  effect  to  it,  though  even  then  we  ought  not  to  force 
language  beyond  its  legitimate  meaning.  But  I  tiiink 
it  very  doubtful  whether  the  intention  of  the  parties  was 
not  according  to  the  construction  I  have  put  upon  their 
language ;  and  while  we  should  desire  to  give  effect  to 
the  intention  of  the  Legislature,  by  upholding  composi- 
tion deeds  to  which  the  proportion  of  the  creditors 
required  by  the  statute  have  been  parties,  we  must  take 
care  not  to  enable  an  insuflScient  number  of  creditors  to 
obtain  unduly  the  execution  of  reluctant  creditors,  by 
the  apprehension  of  the  latter  that  they  may  be  placed 
at  a  disadvantage  by  omitting  to  execute.     It  is  by  no 
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means  impossible  that  the  delivery  of  the  promissory        1864. 
notes  and  the  payment  of  the  2s.  in  the  pound  may    dwowali 
have  been  made  conditional  on  the  execution  of  the      edwabm. 
deed,  for  the  very  purpose  of  inducing  unwilling  credi- 
tors to  execute.     The  terms  of  the  deed  being  general 
and  appearing  to  embrace  all  the  creditors,  I  think  we 
must  read  the  condition  of  execution  as  applying  to  all, 
and  must  therefore  hold  the  deed  as  not  binding  on  the 
plaintiffs. 

Cbohpton  J.  I  concur  with  the  judgment  of  the 
Lord  Chief  Justice  which  I  have  just  read,  and  in  the 
construction  which  he  has  put  upon  the  deed  before  us. 

It  was  conceded,  in  the  ailment  in  this  case,  that 
the  deed  of  arrangement  under  the  arrangement  clauses 
of  the  last  Bankruptcy  Act  was  invalid^  and  no  bar  to 
tiie  plaintiffii'  action,  if,  as  contended  by  the  plaintiffs^ 
ooimsel,  its  construction  was  that  the  composition  was 
only  to  be  paid  to  the  creditors  who  should  actually 
sign  the  deed,  or  if,  which  is  the  same  thing,  it  imposed 
on  the  non-assenting  creditors  the  condition  of  signing 
before  or  when  they  received  the  composition.  As  it  is 
now  to  be  taken  as  decided  that  a  composition  deed  is 
within  the  Act  without  an  assignment  of  any  property 
of  the  debtor,  it  seems  still  more  necessary  to  see  that 
a  provision  is  made  for  the  non-assenting  creditors 
having  their  share  of  the  composition,  as  there  is  no 
trust  fund  in  such  case  which  can  be  administered  either 
under  the  deed  or  imder  the  197th  section  of  the  last 
Bankruptcy  Act.  If  the  provision  for  the  payment  of 
the  composition  is  to  stand  in  the  same  position  as  the 
trust  for  the  administration  of  the  property,  it  clearly 
must  not  exclude  the  class  of  non-assentiug  creditors. 
The  only  question  therefore  is,  whether,  on  the  true 
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1864.  oonstraction  of  the  deed,  the  non-assenting  creditors 
DiKowALL  ^^^  to  Iw^ve  their  money  without  actually  signing. 
Edwards.  '^^^  language  and  the  whole  scheme  of  the  deed  seem 
to  me  to  shew  that  the  intention  was  to  force  the 
reluctant  creditors  to  sign  the  deed  as  the  condition 
of  their  getting  their  notes  and  money,  and  some  such 
condition  was  generally  inserted  in  composition  deeds 
for  the  purpose  of  forcing  reluctant  creditors  to  come 
in,  before  deeds  of  compulsory  arrangement  were  intro- 
duced. The  deed  in  the  present  case  is  made  between 
all  and  every  the  creditors  and  creditor  of  the  one  part, 
and  the  defendant  of  the  other  part,  and  states,  in  effect, 
at  its  commencement,  that  the  word  '^  creditors''  is 
throughout  the  deed  to  mean  aU  the  creditors.  The 
only  provision  made  in  the  deed  for  the  benefit  of  any 
of  the  creditors  is  the  provision  for  the  delivery  of  the 
notes  and  payment  of  the  2s.  instalment  on  their  execu- 
ting the  deed«  The  word  '^  their"  must  mean,  according 
to  the  interpretation  clause  at  the  beginning  of  the  deed, 
all  the  creditors,  and  there  is  no  other  provision  for  any 
payment.  The  only  provision  for  payment  in  the  deed 
is  that  the  debtor  may  tender  and  offer  the  notes  and 
the  2s.  instalment,  and  so  get  a  discharge.  He  does 
not  seem  bound  to  make  such  tender  or  payment,  nor 
does  he  covenant  to  make  it,  but  the  deed  appears  con- 
ditional, and  the  effect  seems  to  be,  "  I  choose  to  tender 
and  pay ;  you  shall  be  bound  to  release  ;  but  I  am  onl/ 
to  give  the  notes  and  pay  the  money  on  your  executing 
the  deed.'' 

Upon  the  argument  it  seemed  not  to  be  denied  that, 
according  to  the  true  construction  of  the  deed,  the  notes 
and  money  are  only  to  be  given  upon  the  execution  of 
the  deed  by  the  creditors;  but  it  was  said  that  the 
particular  non-assenting  creditor  is  to  be  taken  to  have 
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actually  executed  the  deed^  within  the  meaning  of  the  1864. 
condition^  when  the  proper  number  of  the  creditors  have  Dinowall 
signed  and  the  other  requisitions  prescribed  by  the  Act,  edwabdb. 
in  order  to  make  the  deed  binding  on  non-assenting 
creditors,  have  been  complied  with ;  in  other  words  that 
the  deed  means  by  the  expression  '^  on  their  execution 
hereof  the  actual  execution  by  those  who  execute,  and 
a  kind  of  statutory  execution  by  the  non-assenting  cre- 
ditors when  the  events  have  happened  on  which  they 
were  to  be  bound  by  the  deed.  I  think  this  a  very 
forced  construction :  it  seems  to  make  the  same  words 
have  a  different  meaning  with  reference  to  the  two  classes 
of  creditors.  I  cannot  help  thinking  that  the  word 
'*  execution'*  means  the  actual  execution  by  each  creditor 
before  or  when  he  receives  the  notes  and  money.  The 
phrase  ''on  their  execution"  must,  I  think  mean  the 
execution  by  all  the  creditors,  as  well  from  the  meaning 
of  the  words  themselves  and  the  interpretation  clause 
at  the  beginning  of  the  deed  as  from  its  being  from  that 
clause  only  that  any  provision  is  made  for  the  benefit  of 
any  of  the  creditors,  and  if  the  reluctant  creditors,  who 
have  not  assented,  are  not  brought  within  this  clause, 
there  seems  no  provision  for  them. 

The  statute  seems  to  me  to  consider  the  assenting 
and  non-assenting  creditors  as  two  distinct  classes.  It 
does  not  say  that  all  the  benefit  of  the  deed  shall  belong 
to  the  non-assenting  creditors,  without  any  of  the  con- 
ditions of  the  deed,  but  it  says  that  the  deed  shall  be 
as  valid  and  binding  on  them,  that  is,  as  a  discharge  to 
the  debtor,  as  if  they  had  executed  the  deed.  K  it  were 
held  that  this  entitled  the  non-assenting  creditors  to  the 
benefits  of  the  deed,  unclogged  by  any  of  the  conditions 
for  payment  or  benefit  under  the  trusty  I  do  not  see 
how  any  of  the  deeds  could  have  been  held  void  on  ac- 
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1864.        count  of  such  clog  or  condition^  as  it  might  always  hare 
Dingwall     been  said  that  the  non-assenting  creditors,  being  bound 
Edwajlm.      by  the  execution  of  the"required  majority,  had  themselves 
executed  the  deed,  and  the  distinction  as  to  executing 
and  nou'-executing  creditors,  established  and  acted  upon 
in  all  the  cases,  could  not  have  existed.     Suppose  that 
the  property  had  been  assigned  to  a  trustee,  and  the 
trusts  declared  in  the  words  of  this  deed  to  pay  all  the 
creditors  the  notes  and  the  money  on  their  executing 
the  deed,  the  same  argument  would  apply  that  there 
had  been  a  statutory  execution,  and  yet  it  could  hardlj 
be  doubted,  according  to  the  authorities  as  they  stand 
at  present,  that  the  deed  would  be  invalid  as  not  putting 
the  assenting  and  the  non-assenting  creditors  on  the 
same  footing. 

The  meaning  of  the  Act,  as  explained  by  the  decmonsj 
seems  to  me  to  be,  that  non-assenting  creditors  are 
boimd  if  the  conditions  and  provisions  mentioned  in 
the  deed  put  the  executing  and  non-executing  creditors 
on  the  same  footing,  that  is,  if  the  deed  is  a  vaUd  one 
against  the  non-executing  creditors,  and  it  is  not  so  if 
they  are  forced  to  execute  before  getting  their  money 
or  being  entitled  to  participate  in  the  benefits  of  the 
trust.  It  is  true  that  they  are  bound  by  the  statute  as 
if  they  had  executed  the  deed,  but  that  is  they  af^ 
bound  according  to  the  provisions  of  the  deed.  They 
are  bound  by  the  deed,  and  here  the  deed  is  express  as 
to  the  delivery  of  the  notes  and  payment  of  the  instal- 
ment on  their  executing  the  deed.  As  they  are  only  ^ 
be  bound  by  the  provisions  of  the  deed,  can  it  be  » 
reasonable  construction  of  the  deed  that  by  the  words 
"  their  execution''  is  meant  the  execution  by  the  requisite 
number  of  assenting  creditors,  and  the  happening  of  tbe 
other  requisitions  as  to  registration,  &c.  They  are  to  te 
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bound  by  the  deed  and  by  the  deed  only.    And  we        1864. 
most  construe  the  deed  like  any  other  deed;  and,  on     Binowall 
looking  at  the  deed  in  question,  nothing  can,  I  think,      edwabds. 
be  more  express  than  that  the  execution  of  the  deed  is 
a  condition  to  the  receiving  the  notes  and  money,  and 
it  seems  to  me  that  this  means  their  actual  execution, 
that  is,  the  actual  execution  by  each  of  the  creditors 
in  the  ordinary  sense  of  the  words.   I  cannot  agree  with 
the  suggestion  that  this  construction  is  straining  the 
words  of  the  deed,  or  that  it  renders  it  impracticable  to 
make  a  good  deed,  as  the  object  would  be  cured  by 
leaving  out  the  words  '*  on  their  execution  hereof.' ' 

It  was  not  pretended  on  the  argument  that  the  cre- 
ditors were  at  all  bound  to  accept  any  tender,  or  that 
any  tender  would  have  been  good  before  the  execution 
of  all  the  requisite  number  of  creditors  and  the  perfor- 
mance of  the  requisitions  of  the  Act.  And  with  regard 
to  this  particular  plea,  it  is  not  averred  that  the  handing 
of  the  notes,  or  the  oflfer  of  the  money,  was  after  the 
requisite  number  had  signed,  or  after  the  registration, 
&c.,  or  that  the  plaintiffs  had  any  notice  of  such  facts, 
but  the  plea  avers  a  tender  of  the  notes  and  money, 
with  a  request  to  receive  the  same  and  execute  the 
deed,  and  avers  a  reAisal  to  receive  and  execute.  If 
the  facts  would  admit,  the  plea  might  be  amended, 
80  as  to  aver  distinctly  that  the  tender  had  been 
made  after  the  signing  by  the  requisite  number,  and 
after  the  registration,  &c.,  but  it  may  well  be  doubted 
whether  that  was  really  the  fact.  It  is  very  likely 
that  the  deed  was  taken  round  in  the  usual  way  to 
the  creditors,  and  that  the  money  was  offered  and  the 
execution  required  when  it  was  so  taken  round,  and 
tliat  no  offer  was  made  after  the  requisite  number  had 
signed  and  the  deed  had  been  registered.      The  plea 
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1864.        certainly  seems  to  have  been  firamed  on  the  notion  that 
DiRowALL     *^®  ^^^^  ^^^  refusal  to  sign,  whenever  the  offer  was 
/a««-      made,  was  sufficient     It  appears  to  aver  the  tender  and 
refusal  to  accept  and  execute  as  an  equivalent  to  the 
actual  payment  and  execution  in  the  ordinary  sense  of  the 
words,  and  it  seems  only  to  aver  an  offer  to  pay  on  the 
execution,  which  must  there  mean  the  actual  execution 
of  the  deed  by  the  plaintifiis.    It  is  not  at  all  shaped  to 
meet  the  case  now  set  up  of  a  statutory  execution  and  a 
subsequent  tender.    The  pleader  seems  to  have  regarded 
the  executing  the  deed  as  something  to  be  done  which 
the  defendant  had  a  right  to  insist  on  being  done  on  or 
before  the  payment,  and  to  have  thought  it  necessary  to 
aver  the  refusal.     I  think  that  he  was  right  in  supponng 
that  an  actual  execution  was  intended,  and  that  the 
somewhat  fantastical  notion  of  a  statutory  execution  was 
not  at  all  contemplated  nor  was  within  the  real  meaning 
of  the  deed;  according  to  which,  I  think  that  the  crediton 
assenting  or  non-assenting  were  not  to  get  their  notes 
and  money  without  actual  signing  in  the  real  sense  of  the 
words,  and  that  consequently  there  was  no  provision  for 
putting  the  assenting  and  the  non-assenting  creditors  on 
the  same  footing,  but  that  there  was  the  well  known 
and  usual  condition  imposed,  that  the  party  must  come 
in  and  execute  before  getting  the  benefit  of  the  composi- 
tion.     Accordingly  I   think  the   deed   invalid  within 
the  principle  of  the  decisions  on  this  subject,  and  I 
think  the  plea  bad,  and  that  our  judgment  should  befof 
the  plaintiffs. 

The  Court  being  equally  divided,  Mellob  J.  withdrew 
his  judgment,  and  the  Court  accordingly  gave 

Judgment  for  the  plaintifia  (4 

(a)  The  defendant  brought  error  on  this  judgment,  but  the  etf0  vtf 
afterwards  settled. 
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Bailey  and  others  against  Edwards.  Wednesday, 

January  13th. 

^  1.  By  a  deed  of  arrangement  under  The  Bankruptcy  Law  Consolida-   Principal  and 
tion  Act>  1849,  it  was  proposed  that  P.  should  canr  on  his  business  under   surety. 
inspectorshiD  for  the  benefit  of  all  his  creditors ;  that  the  plaintiflfe,  credi-   Discharge  of 
tors  of  P.,  who  held  yarious  securities  for  their  debt,  should  be  paid  a   surety, 
certain  sum  in  full,  and  a  composition  on  the  residue  of  their  debt  by  mttal-    Deed  of 
ments^  they  covenanting  not  to  enforce  claims  against  any  parties  to  the   arrangement 
bills  in  their  hands  who,  as  between  themselves  and  P.,  were  not  then    Blquita^le plea, 
liablfl  on  the  bills ;  but  the  rights  of  the  plaintiffk  against  all  parties  to  the 
bills  in  their  hands  (whether  liable  or  not  to  P.  as  between  him  and  such 
parties),  were  not  to  be  prejudiced  in  the  event  of  the  proposals  not  being 
carried  into  effect.     It  was  provided  that  the  creditors  (except  as  men- 
tioned in  the  proposal)  who  should  execute  the  deed,  and  who  should 
hold  any  securities  upon  which  any  other  persons  should  be  liable, 
should  not  be  prejudiced  as  to  their  rights  and  remedies  against  such 
persons :  and  that  the  deed  should  not  extend  to  prevent  the  creditors 
parties  thereto,  other  than    as  provided  for    in   the  proposal,    from 
enforcing  or  otherwise  obtaining  v\e  full  benefit  of  any  mortgage,  &c., 
npon  any  estate  or  effects,  whether  belonging  to  P.  or  any  other  person, 
or  from  suing  any  other  persons  who  might  be  liable  or  accoimtable  for 
the  payment  of  all  or  any  part  of  their  debts  either  as  drawers,  indorsers 
or  acceptors  of  any  bills  of  exchange,  &c.    Under  this  deed,  which  was 
in  force  for  more  than  two  years,  time  was  given  to  P.  the  principal  debtor : 
he  thfin  made  default  in  paying  the  first  instalment.  In  an  action  against 
the  acceptor  of  one  of  the  bills  of  exchange,  of  which  the  plaintiffs  were 
holders  at  the  time  when  the  deed  was  executed,  and  which  the  defendant 
had  accepted  for  the  accommodation  of  P.,  though  the  plaintiff  had  no 
notice  of  that  fact :  held,  that  the  effect  of  the  deed  was  to  discharge 
the  defendant  in  equity,  and  therefore  there  was  an  equitable  defence  to 
the  action. 

2.  Quaere,  whether,  in  order  to  enable  a  surety  to  raise  at  law  a  defence 
on  the  ground  that  time  has  been  given  to  the  principal,  it  is  necessary 
to  shew  that  the  original  contract  between  the  plaintiff  and  defendant 
was  that  of  creditor  and  surety  ? 

r\ECLARATION  by  the  plaintiffs,  as  indorsees  of  a 
bill  of  exchange,  dated  J?ine  4th,  1857,  payable 
four  months  after  date,  drawn  by  John  Price  and  ac- 
cepted by  the  defendant,  indorsed  by  John  Pnce  to  certain 
persons,  designated  by  the  name  and  style  of  T,  P,  Sf 
D,  Price,  and  indorsed  by  them  to  the  plaintiffs :  with 
counts  for  interest  and  on  accounts  stated. 

Sixth  plea  to  the  first  count,  for  a  defence  on  equit- 
able grounds,  that  there  never  was  any  value  or  con- 

VOL.  IV.  3d  b.  &  8. 
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1864.  sideration  for  the  acceptance  of  the  bill  of  exchange 
Bailet  by  the  defendant,  or  for  the  making  or  indorse- 
EDWABD8.  ™ent  thereof  by  John  Price,  or  for  John  Price  or  T. 
P.  Sf  D.  Price  holding  the  same;  that  at  the  time  of 
the  indorsement  of  the  bill  by  T.  P.  §•  D.  Price  to  the 
plaintiffs,  the  defendant  and  John  Price  were  merely 
sureties  for  any  value  given  or  to  be  given  by  the 
plaintiffs  to  T.  P.  ^  D.  Price  for  the  bill ;  whereof 
the  plaintiffs  had  notice  when  the  bill  was  first  indorsed 
to  them,  and  they  took  the  bill  from  T.  P.  ^  D.  Price, 
on  the  terms  that  the  defendant  and  John  Price  should 
be  liable  to  them  on  the  bill  as  sureties  only  for 
T.  P.  Sf  Z>.  Price:  and  after  the  indorsement  of  the 
bill  to  the  defendants,  and  whilst  they  were  holders 
thereof,  and  after  the  bill  had  become  due,  to  wit,  on 
the  17th  November,  1858,  by  an  indenture  then  made 
between  T.  P.  ^  Z>.  Price,  by  their  names  of  Thomas 
Prothero  Price  and  David  Price,  of  the  first  part,  the 
said  Thomas  Prothero  Price  of  the  second  part,  T.  G., 
C.  L,  and  W.  M.  C.  of  the  third  part,  the  plaintiffs  and 
one  W.  W,  of  the  fourth  part,  J,  P.  de  Winton,  D.  Evans, 
J.  Evans  and  W,  de  Winton  of  the  fifth  part,  and  the 
several  persons  whose  names  and  seals  were  thereunto 
subscribed  and  set  in  the  first  schedule  thereunder  written, 
being  creditors  of  the  said  Thomas  Prothero  Price  and 
David  Price,  of  the  sixth  part,  and  the  several  persons  whose 
names  and  seals  were  thereunto  subscribed  and  set  in  the  f>-i' 
second  schedule  thereunder  written,  being  separate  ere-  — ^ 
ditors  of  the  said  Thomas  Prothero  Price,  of  the  seventh  -rf'J 
part ;  After  reciting,  according  to  the  facts,  a  petition  and  .£>-«< 
proceeding  for  arrangement,  between  the  said  Thomas  -m.-ssn 
Prothero  Price  and  David  Price,  under  The  Bankruptcy  ^^"^ 
Law  Consolidation  Act,  1849,  it  was  proposed  and  .fi^md 
agreed  by  the  parties  thereto  that  certain  collieries  and  .E^  W 
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works  of  Thomas  Prothero  Price  and  David  Price  should  1864. 
be  carried  on  under  inspection  for  a  certain  time  therein  bailet 
mentioned,  and  that  the  plaintiffs  and  W.  IV.  should  be  edwIbiml 
paid  8700/.  in  full  and  a  composition  on  the  residue 
of  their  debt,  in  the  manner  therein  mentioned,  they 
thereby  engaging  not  to  enforce  claims  against  any 
parties  to  the  bills  in  their  hands,  who  as  between 
themselves  and  Thonuu  Prothero  Price  and  David  Price 
were  not  then  liable  on  such  bills ;  and  it  was  thereby 
provided  that  the  rights  of  the  plaintiffs  and  W.  W. 
should  in  no  way  be  prejudiced  in  the  event  of  certain 
proposals  made  by  Thomas  Prothero  Price  and  David  Price, 
not  being  carried  into  effect.  Averments.  That  the  deed 
was  executed  by  Thomas  Prothero  Price  and  David  Price, 
and  by  the  plaintiffs  and  W.  W,,  and  by  divers  other 
creditors  of  Thomcu  Prothero  Price  and  David  Price; 
and  that  the  bill  of  exchange  in  the  first  coimt 
mentioned  was  one  of  the  bills  referred  to  in  the  deed, 
and  was  then  in  the  hands  of  the  plaintiffs  and  TV.  JF., 
and  the  defendant  was  then  a  party  to  the  bill,  who  was 
not  liable  to  Thomas  Prothero  Price  and  David  Price 
thereon ;  that  the  proposals  of  Thomas  Prothero  Price 
and  David  Price  in  the  deed  mentioned  had  been  fully 
carried  into  effect,  and  that  the  deed  was  made  and 
entered  into  between  the  plaintiffs  and  Thomas  Protliero 
Price  and  David  Price,  without  the  consent  of  the  defendant. 

Issue. 

On  the  trial,  before  Blackburn  J.,  at  the  Middlesex 
Sittings  in  Hilary  Term,  1863,  a  verdict  was  directed  for 
the  defendant  on  the  sixth  plea,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiffs  for  126/.  6*.  10d.,on  the 
ground  that  the  substance  of  that  plea  was  not  proved. 
The  facts  proved  and  admitted  at  the  trial  are  fully 
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1864.  stated  in  the  judgment  of  the  Court,  post,  p.  766.  Power 
was  also  reserved  to  the  Court  to  amend  the  plea  if 
necessary. 

lu  the  same  Term,  Coleridge  obtained  a  rule  accord- 
ingly. 

The  case  was  argued  in  Michaelnuis  Term,  186S 
{November  3rd  and  21st),  before  Cockburn  C.  J., 
Wjghtman,  Blackburn  and  Mellor  JJ. 

Lush  and  Gibbons  shewed  cause. — The  clauses  in  the 
deed  of  arrangement  by  which  the  plaintiffs  bound 
themselves  so  long  as  the  deed  continued  in  force  not  to 
enforce  claims  against  any  parties  to  the  bills  in  their 
hands,  who,  as  between  themselves  and  the  petitioning 
debtor  were  not  then  liable  on  such  bills,  and  by  which 
thej  reserved  their  rights  against  parties  to  the  bills  in 
their  hands  in  the  event  of  the  deed  not  being  carried 
out,  shew  that  they  knew  that  some  of  the  bills  were 
accommodation  bills,  and  put  them  in  the  same  situation 
as  if  they  knew  that  the  defendant  was  surety.  Then 
the  plaintiffs,  by  giving  time  to  the  principal  debtors 
without  the  knowledge  of  the  surety,  placed  the  latter 
in  the  position  of  having  no  remedy  against  the  principal 
debtors  until  they  had  been  divested  of  their  property; 
and  therefore  the  defendant  is  discharged.  [They  cited 
Pooley  V.  Harradine  {a) ;  Strong  v.  Foster  (i),  per  WU- 
liams  J. ;  Rees  v.  Derrington{c\  per  Lord  Loughborough  ; 
Ex  parte  Glendinning  (d),  per  Lord  Eldon ;  Smith  v. 
IVinter  (e) ;  Moss  v.  Hall  (/),  per  Parke  B. ;  Fraxer  v. 
Jordan  {g).] 

(a)  7E.4-B.  431.  (b)  17  C.  B.  201.  219. 

(c)  2  r«.  Jun,  540.  543. 

(d)  Bwk's  Ca.  in  Bankrupiry,  517.  519—520. 
{€)  4  M.  ff-  W.  454.  (/)  5  Exch.  46.  49. 
(y)  8  /;.  i'  B,  303. 
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Coleridge  and  Gray^  contra. — The  surety  is  not  dis-  i864. 
charged  by  this  composition  deed,  as  it  expressly  reserves  'q^^^^ 
the  remedies  of  all  the  creditors  against  him,  and  pre- 
vents the  rights  of  the  surety  against  the  debtor  being 
impaired;  Kearsley  v.  Coh  (a),  per  Parhe  B. ;  Owen  v. 
Roman,  in  D.  P.  (A),  per  Lord  Cranworth  C,  who  did 
not  acquiesce  in  the  opinion  of  Lord  Truro  (c),  that  in 
a  contract  to  give  time  to  the  principal  a  reservation 
against  the  sureties  was  not  eflfectual. 

Whenever  in  the  contract  between  the  creditor  and 
debtor  it  is  expressed  that  the  surety  is  not  to  be  dis- 
charged, the  law  construes  a  release  to  the  principal 
debtor  as  only  a  covenant  not  to  sue.  And  such  a  cove- 
nant will  not  discharge  the  surety,  if  there  is  a  stipula- 
tion against  that  discharge;  Price  v.  Barker  (d).  [Cock- 
bvm  C.  J.  In  that  case  the  Court  only  said  what  the 
kffal  effect  of  the  deed  was.  But  what  was  the  equitable 
effect?  Blackburn  J.  In  Orme  v.  Young  («),  Gibbs 
C.  J.  said,  "This  defence  is  borrowed  from  a  Court 
of  equity :  there,  if  day  of  payment  be  given  to  the 
debtor,  the  sureties  are  discharged.  It  is  the  equi- 
table right  of  the  sureties  to  come  into  a  Court  of 
equity  and  demand  to  sue  in  the  name  of  the  creditor. 
Now,  if  the  creditor  have  given  time  to  his  debtor,  the 
surety  cannot  sue  him."]  The  reason  of  the  rule  in 
equity  is  that  it  is  a  fraud  if  a  creditor  proceeds  against 
a  surety  after  having  for  a  consideration  agreed  with  the 
debtor  to  enlarge  the  time  for  payment  of  the  debt :  he 
frustrates  the  agreement  not  to  sue  the  delator,  because 
the  effect  is  to  bring  the  surety  upon  the  principal 
debtor.     By  construing  the  deed  as  an  agreement  not 

(a)  16  M.  4'  W,  128.  la"?.  (b)  4  H.  L.  Ca.  997.  1037—8. 

(r)  3  Mac.  #  G.  378.  {d)  4  E.  4'  B.  760.  779,  780. 

(e)   Holt  N.  P.  C.  ^.  86. 
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1864.  *o  sue  the  debtor,  according  to  the  decision  in  fVice  t. 
bHilky  Barker{a)  effect  will  be  given  to  both  stipulations.  Sup- 
EDWijiDB.  P^®®  *^®  acceptor  of  a  bill  dishonoured  it,  while  in  the 
hands  of  an  indorsee,  who  can  therefore  sue  both  the 
drawer  and  acceptor,  and  he  promises  the  acceptor  that 
he  will  abstain  for  a  good  consideration  from  suing  the 
drawer  for  two  months,  it  is  clear  that  he  might  sue  the 
drawer  nevertheless,  although  he  is  but  a  surety,  and 
would  only  be  liable  to  the  acceptor  for  not  keeping  his 
covenant  not  to  sue  the  drawer ;  the  effect  is  the  same 
with  respect  to  the  acceptor,  where  it  appears  that  the 
language  used  amounts  in  legal  effect  only  to  a  covenant 
not  to  sue  him. 

Cur.  adv.  vtdt. 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court. 
^  In  this  case  the  plaintiffs  sued  as  indorsees  of  a  bill 
of  exchange  accepted  by  the  defendant.  The  defendant 
pleaded,  as  a  defence  on  equitable  grounds,  that  he  was 
surety  for  Messrs.  Price  the  indorsers  of  the  bill ;  and 
that  the  plaintiffs  had  discharged  him  by  giving  time  to 
Messrs.  Price  by  a  composition  deed.  At  the  trial  before 
me  a  verdict  was  directed  for  the  defendant  on  this  plea, 
with  leave  to  move  to  enter  the  verdict  for  the  plaintiffs 
on  the  facts  proved  and  admitted  at  the  trial.  Power 
was  reserved  to  amend  the  plea  if  necessary;  so  that  the 
question  is,  whether  the  facts  proved  and  admitted  con- 
stituted a  de,fence  in  equity ;  and  that  question  is  inde- 
pendent of  the  form  of  the  plea  actually  pleaded. 

It  was  admitted  at  the  trial  that,  in  1858,  the  plain- 
tiffs, without  the  assent  or  knowledge  of  the  defendant, 
executed  a  deed,  on  the  effect  of  which  the  question 
(a)  4  ^.  #  A  760.  779,  780. 


V. 

Edwards. 
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principally  depends.  That  deed  was  between  the  Messrs.  1864. 
IMce,  carrying  on  business  as  coal  masters  under  the  bailby 
firm  of  T.  P.  ^  I).  Price,  of  the  first  part;  T.  P.  Price 
alone,  of  the  second  part;  some  trustees  of  the  third 
part;  the  persons  forming  the  firm  ot Bailey,  Gratrex 
%  Co.,  bankers  (the  present  plaintiffs),  of  the  fourth 
part ;  another  firm  of  bankers,  de  Winton  ^  Co.,  of  the 
fifth  part,  and  the  several  creditors  of  Messrs.  Price  who 
should  execute  the  deed  of  the  sixth  part,  and  the 
separate  creditors  of  T.  P.  Price  of  the  7th  part.  It 
recited  that  T.  P.  ^  D.  Price,  having  stopped  payment 
and  presented  their  [letition  to  the  Court  of  Bankruptcy, 
had  made  a  proposal,  which,  as  modified,  had  been 
assented  to  by  the  creditors  and  the  Commissioner,  and 
was  intended  to  be  carried  into  effect  by  the  deed.  This 
modified  proposal  is  then  set  forth  in  the  deed.  The 
following  are  the  parts  of  it  material  to  the  present 
question.  The  proposal  was  that  T.  P.  Sf  D.  Price,  the 
petitioners,  should  carry  on  their  business  under  inspec- 
torship for  the  benefit  of  all  their  creditors :  that  Bailey , 
Gratrex  ^  Co.  (the  now  plaintiffs),  who  it  was  recited 
held  various  securities  for  their  debt,  should  be  paid  in 
full  the  sum  of  8700/.  (being  the  amount  of  bills  dis- 
counted for  T.  P.  ^  D.  Price  in  respect  of  some  matters 
specified),  by  applying  the  proceeds  of  the  sale  of  some 
property  over  which  Bailey,  Gratrex  ^  Co.  held  security 
in  part  payment  of  the  8700/. ;  and  that  the  residue  of 
the  sum  of  8700/.,  and  10*.  in  the  pound  on  the  rest  of 
their  debt,  should  be  paid  to  Bailey,  Gratrex  Sf  Co.  by 
eight  annual  instalments,  the  first  to  be  made  on  31st 
December,  1860.  The  proposal  then  contained  stipula- 
tions on  the  part  of  Messrs]  Bailey,  Gratrex  §•  Co., 
amongst  others  one  very  material  indeed  to  the  present 
question.     They   covenanted    that    they    should    bind 
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1864.  themselves  (subject  to  the  proviso  thereinafter  con- 
Bailey  tained)  not  to  enforce  claims  against  any  parties  to  the 
Edwabdb  **^^  ^^  ^^^^  fiands  who,  as  between  themselves  and  the 
petitioners,  were  not  then  liable  on  such  bills  respectively; 
but  it  was  thereby  provided  that  the  rights  of  Messrs. 
Bailey,  Gratrex  ^  Co.  against  all  parties  to  the  bills 
in  their  hands  (whether  liable  or  not  to  the  peti- 
tioners as  between  the  petitioners  and  such  parties) 
should  in  no  way  be  prejudiced  in  the  event  of  the  pro- 
posals made  by  the  petitioners  or  any  of  them  not  being 
carried  fully  into  effect,  and  also  that  in  such  cote 
Messrs.  Bailey,  Gratrex  tf  Co.  should  in  all  respects 
be  entitled  to  claim  the  full  amount  then  due  to  them 
after  deduction  of  any  sum  in  the  meantime  paid  to 
them,  notwithstanding  their  acquiescence  in  the  pro* 
posals  of  the  petitioners  thereby  made.  Then  followed 
in  the  proposal  special  stipulations  with  respect  to  the 
debts  due  to  Messrs.  de  Winton  tf  Co.,  the  parties  of  the 
fifth  part^  which  it  is  not  necessary  to  notice ;  and  that 
the  creditors  in  general  should  receive  a  composition  of 
10*.  in  the  pound  out  of  the  proceeds  of  the  trade. 

The  deed  then,  for  the  purpose  of  carrying  out  this 
proposal^  contained  a  grant  of  licence  from  all  the  credi- 
tors (as  well  Bailey,  Gratrex  8f  Co.  and  de  Winton  tf  Co., 
the  parties  of  the  fourth  and  fifth  parts^  as  the  parties  of 
the  sixth  and  seventh  parts),  to  Messrs.  Price  to  carry  on 
the  business  under  inspectorship  so  long  as  they  should* 
observe  the  conditions  and  covenants  on  their  part  con- 
tained ;  these  conditions  and  covenants  were  to  the  effect 
thnt  they  would  apply  the  proceeds  under  the  inspector- 
ship to  paying  the  composition  agreed  upon.  Then  comes 
an  agreement  "  that  the  creditors  of  the  said  T.  P. 
Price  and  D,  Price  {except  as  mentioned  in  the  proposal), 
who  shall  execute  these  presents,  and  who  shall  hold 


V. 

Edwakos. 
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any  bonds,  bills  of  exchange,  promissory  notes  or  other  1864. 
securities  upon  which  any  other  person  or  persons  shall  bajley 
be  liable  to  the  payment  of  the  money  thereby  secured, 
shall  not  be  prejudiced  as  to  their  rights  and  remedies 
against  such  person  or  persons  respectively/^  and  finally 
the  deed  contains  the  following  proviso: — ''Provided 
always  and* it  is  hereby  agreed  between  and  by  the 
several  parties  to  these  presents,  that  nothing  herein 
contained  shall  extend,  or  be  deemed  or  construed  to 
extend,  to  prevent  the  said  creditors,  parties  hereto,  or 
to  be  bound  hereby,  or  any  of  them,  or  their  or  any  of 
their  respective  partners  or  partner,  or  their  or  any 
of  their  respective  heirs,  administrators,  executors  or 
assignees,  other  than  as  provided  for  in  the  said  proposal, 
from  enforcing  or  otherwise  obtaining  the  full  benefit 
and  advantage  of  any  mortgage,  claim,  charge  or  lien 
which  they  or  any  of  them  now  have  or  hath  upon  any 
estate  or  effects  whatsoever,  whether  of  or  belonging  to 
the  said  T.  P.  Price  and  D.  Price,  or  any  other  person 
or  persons  whomsoever,  or  from  suing,  prosecuting,  or 
otherwise  proceeding  against  any  other  person  or  persons 
other  than  the  said  T.  P,  Price  and  D.  Price,  their  or 
his  heirs,  executors  and  administrators,  who  is,  are,  shall 
or  may  be  liable  to  or  accountable  for  the  payment  or 
making  good  to  any  of  the  said  creditors  all  or  any  part 
of  their  respective  debts,  either  as  drawers,  indorsers  or 
acceptors  of  any  bill  or  bills  of  exchange  or  promissory 
note  or  notes,  or  as  being  jointly  or  separately  bound  in 
any  bond  or  bonds,  obligation  or  obligations,  or  other 
instrument  or  instruments,  or  as  being  liable  or  account- 
able for  the  payment  of  any  debt  or  debts  without  having 
subscribed  any  bill,  bond  or  other  instrument  whatso- 
ever, or  otherwise  howsoever,  as  if  these  presents  had 
never  been  made;  and  for  conformity  sake  (but  for 
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IS64.        oonfiNrmity  sake  alone)  die  said  T.  P.  Price  and  D.  Price ^ 
Bahmt       their  hdrs,  execntors  or  administrators^  may  be  joined 
l^'^^j^     in  uiy  soch  jffoceeding  as  last  aforesaid." 

The  bill  on  which  this  action  was  brought  was  one  of 
those  of  which  the  plaintiffs  were  holders  at  the  time 
when  the  deed  was  executed.  It  was  apparent^  from  the 
terms  of  the  pn^posal,  that  the  plaintiffs  were  aware  that 
some  of  the  parties  to  the  bills  in  their  hands  were  not 
liable  to  7.  P.  and  Z>.  Price^  but  it  was  admitted  that 
they  had  no  notice  that  the  present  defendant  stood  in 
that  position.  The  only  disputed  fact  was^  whether  he 
really  was^  as  between  him  and  them^  liable  to  T.  P. 
and  D.  Price  on  his  acceptance.  Evidence  was  gi?en 
shewing  that  the  acceptance  by  the  defendant  of  the 
bill  in  question  was  by  way  of  loan  for  the  accommo- 
dation of  the  Messrs.  Price.  The  question  was  left  to 
the  jury,  who  found  that  he  was  not  liable  to  them,  and 
that  finding  is  not  now  complained  of.  The  Messrs. 
Price  made  default  in  paying  the  instalments,  the  first 
of  which  became  due  on  the  30tb  December,  I860,  before 
this  action :  but  from  the  execution  of  the  deed  till 
default  was  made,  a  period  of  more  than  two  years,  the 
deed  was  in  full  force,  and  during  that  period  time  was 
given  to  the  principal  debtors. 

A  rule  to  enter  the  verdict  for  the  plaintiffs  pursuant 
to  the  leave  reserved  was  obtained,  and  was  argued  in  the 
course  of  last  Term  before  my  Lord,  my  late  brother 
Wightmanj  my  brother  Mellor  and  myself.  We  are  of 
opinion  that  the  rule  must  be  discharged,  as  the  effect 
of  this  deed  is  under  these  circumstances  to  discbarge 
the  defendant  in  equity. 

The  principle  upon  which  the  Courts  of  equity  have 
proceeded  appears  to  be  this :  — ^A  surety  has,  as  such,  a 
variety  of  rights ;  amongst  others,  he  has  the  right  in 
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equity  to  call  upon  the  creditor  to  enforce  all  his^  the  1864. 
creditor's,  remedies  against  the  principal  debtor  for  the  bailby~^ 
surety's  benefit  and  at  the  surety^s  risk  and  expense ;  Ep^^apg. 
Wright  v.  Simpson  {a).  No  doubt  a  Court  of  equity 
would  put  the  surety  under  terms  to  give  indemnity  to 
the  creditor  before  it  would  enforce  this  right ;  and  con- 
sequently the  right  which  the  surety  has  is  of  very  little 
practical  value,  and  is  seldom,  if  ever,  exercised.  Still, 
the  surety  has  this  right,  and  if  the  creditor  wilfully 
deprives  the  surety  of  this  right  he  so  far  alters  the 
surety's  position.  Lord  Eldon,  in  his*  judgment  in 
Samuell  v.  Howarth  {b),  says  that  where  time  is  given 
by  virtue  of  a  positive  contract  between  the  creditor  and 
the  principal  '^  the  surety  is  held  to  be  discharged,  for  this 
reason,  because  the  creditor,  by  so  giving  time  to  the 
principal,  has  put  it  out  of  the  power  of  the  surety  to 
consider  whether  he  will  have  recourse  to  his  remedy 
against  the  principal,  or  not ;  and  because  he,  in  fact, 
cannot  have  the  same  remedy  against  the  principal  as  he 
would  have  had  under  the  original  contract."  Whether, 
if  the  matter  were  res  integra,  it  might  not  have  been 
better  to  confine  the  surety's  right  in  such  cases  to 
compensation  in  damages  for  this  injury,  which  is  gen- 
erally only  nominal,  it  is  not  now  open  to  us  to  consider  : 
a  long  series  of  decisions,  many  of  which  may  be  found 
collected  in  the  notes  to  Rees  v.  Berrington  (c),  have 
settled  that  such  an  alteration  in  the  position  of  the 
surety  discharges  him,  even  though  the  delay  may  be 
shewn  to  be  for  his  benefit.  Lord  Eldon^  in  Samuell  v. 
Howarth  {d),  gives,   as  the  reason  for  this  apparent 

(tf)  6  r«.  714.  734.  (h)  3  Mer.  272.  278. 

(<r)  2  WhUe  and  Tudor's  Leading  Cases  in  Equity,  2nd  ed.,  822. 
(rf)  3  Afer.  272.  279. 


Edwards. 
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18C4.       conformity  sake  alone)  the  said  juretyahaJ 

Bailey       their  heirs,  executors  or  adr  the  right  -t 

in  any  such  proceeding  ar  oenefit" 

The  bill  on  which  tV  ^  the  Courts  ^ 

those  of  which  the  iy  stated  by  Ww 

when  the  deed  wr  He  there  says,  p.  21^ 

terms  of  the  pr  o»^^  ^^  time  in  such  a  ca^ 

some  of  the  a  riglit  at  any  moment  to  go  ^ 

liable  to  ''  ^Jy   '  I  hare  reason  to  suspect  tb 

they  ha/  ^^  to  be  insolvent,  therefore  I  call  upcj 

that  r         -^  hiD^  or  to  permit  me  to  sue  him/    If  tb 

rea'      -or  has  voluntarily  placed  himself  in  such  a  poaitici 

r    js  to  be  compelled  to  say  he  cannot  sue  him,  he  thereh 

discharges  the  surety.    The  case  then  falls  within  tl 

general  doctrine  as  to  principal  and  surety,  which  equal! 

obtains  at  law  and  in  equity,  that,  if  the  creditor  da 

any  act  to  alter  the  position  of  the  surety,  he  there! 

discharges  him/' 

There  is,  howeyer,  another  point  to  be  noticed  her 
The  bill  of  exchange  on  which  this  action  is  brought 
a  written  contract,  and  conclusively  shews  both  at  h 
and  in  equity  that  the  contract  of  the  defendant  to  tl 
plaintiffs  was  as  principal,  and  not  as  surety,  and  mon 
over  the  plaintiffs  had  not  notice  at  the  time  when  the 
took  the  bill  that  the  defendant  was  other  than  a 
acceptor  for  value.  There  are  authorities  (among! 
others  Strong  v.  Foster  {a),)  tending  to  shew  that,  i 
order  to  enable  a  surety  to  raise  at  law  a  defence  on  th 
ground  that  time  has  been  given  to  the  principal,  it  i 
necessary  to  shew  that  the  original  contract  betwec 
the  plaintiff  and  defendant  was  that  of  creditor  an 
surety.  How  this  may  be  at  law  we  are  not  now  calle 
(«)  17  C.  B.  201. 
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'e  determining  tliis  case  as  a  Court        1864. 

'ded  in  this  Court  in  Pooley  v.        3^,^^^ 

'*able  plea,   that  the  equity     ^^^^^^ 

*'  does  not  depend  on  any 

its  being  unequitable 

V  adice  the   rights   of   the 

ai/'     By  this  judgment  we  are 

.a  not  agree  with  it  as  we  do.     In 

dine  (a)  the  plea  alleged  that  the  credi- 

«ime  when  he  became  holder  of  the  notes,  as 

^  when  he  gave  time,  had  notice  of  the  relationship 

^cipal  and  surety  between  the  defendant  and  his 

^Vtor,and  the  decision  did  not  go  farther;  but  it  had 

ioQsly  been  determined  by  Sir  J.  Leach  M.  R.  that, 

I  though  the  relationship  of  principal  and  surety  was 

bed  by   an  arrangement  between  them  after  the 

ies  had  become  liable  to  the  creditor  as  joint  debtora, 

jreditor  by  giving  time  to  the  principal,  with  notice 

Ids  arrangement,  discharged  the  surety;  and  this 

ixm  was  affirmed  by  Lord  Brougham  C.  and  by  the 

96  of  Lords ;   Oakeley  v.  Pashelkr  (J). 

oiw,  in  the  present  case,  the  plaintiffs,  when  they 

died  the  deed,  had  notice  that  some  of  the  parties 

16  bills  in  their  hands  were  not  primarily  liable  to 

if easrs.  Price  on  those  bills.     They  entered  into  the 

making  stipulations  with  regard  to  such  parties 

baking  their  chance  as  .to  who  they  should  turn  out 

u    We  think  that  if  the  effect  of  the  deed  were  to 

tbe  position  of  the  parties  who  should  turn  out  to 

ureties,  it  was  as  wilfully  done  and  as  unequitable  as 

7E,fB.  431.  441. 

4  CI  #  F.  207 ;  10  Bligh  K  8.  548.     The  judicial  argument  of 

Iff  Leaeh  M.B.  ii  given  in  4  Bliffh  N.  8.  576,  note. 
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1864.        harshness^  that  'Hhelaw  has  said  that  the  surety  shall 
Bailky       ^  *h®  jttclge  of  that,  and  that  he  alone  has  the  right  to 
Edwards,     determine  whether  it  is,  or  is  not,  for  his  benefit** 

The  principle  has  been  imported  from  the  Courts  of 
equity  into  those  of  law,  and  is  clearly  stated  by  WU- 
liams  J.  in  Strong  v.  Foster  {a).     He  there  says,  p.  219, 
'^  What  I  understand  by  a  giving  of  time  in  such  a  case 
is  this,— the  surety  has  a  right  at  any  moment  to  go  to 
the  creditor,  and  say,   '  I  hare  reason  to  suspect  the 
principal  debtor  to  be  insolvent,  therefore  I  call  upon 
you  to  sue  him  or  to  permit  me  to  sue  him.*     If  the 
creditor  has  voluntarily  placed  himself  in  such  a  position 
as  to  be  compelled  to  say  he  cannot  sue  him,  he  thereby 
discharges  the  surety.     The  case  then  falls  within  the 
general  doctrine  as  to  principal  and  surety,  which  equally 
obtains  at  law  and  in  equity,  that,  if  the  creditor  does 
any  act  to  alter  the  position  of  the  surety,  he  thereby 
discharges  him.** 

There  is,  however,  another  point  to  be  noticed  here. 
The  bill  of  exchange  on  which  this  action  is  brought  is 
a  written  contract,  and  conclusively  shews  both  at  law 
and  in  equity  that  the  contract  of  the  defendant  to  the 
plaintiffs  was  as  principal,  and  not  as  surety,  and  more- 
over the  plaintiffs  had  not  notice  at  the  time  when  they 
took  the  bill  that  the  defendant  was  other  than  an 
acceptor  for  value.  There  are  authorities  (amongst 
others  Strong  v.  Foster  (a),)  tending  to  shew  that,  in 
order  to  enable  a  surety  to  raise  at  law  a  defence  on  the 
ground  that  time  has  been  given  to  the  principal,  it  is 
necessary  to  shew  that  the  original  contract  between 
the  plaintiff  and  defendant  was  that  of  creditor  and 
surety.     How  this  may  be  at  law  we  are  not  now  called 

(a)  17  C.  B,  201. 
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on  to  decide.  We  are  determining  this  case  as  a  Court  1864. 
of  equity.  It  was  decided  in  this  Court  in  Pooley  v.  Baij^wi 
Harradine  (a),  on  an  equitable  plea,  that  the  equity  j,^^^- 
on  which  the  Court  should  act  "  does  not  depend  on  any 
contract  with  the  creditor,  but  on  its  being  unequitable 
in  him  knowingly  to  prejudice  the  rights  of  the 
surety  against  the  principal.'^  By  this  judgment  we  are 
bound  even  if  we  did  not  agree  with  it  as  we  da  In 
Pooley  V.  Harradine  {a)  the  plea  alleged  that  the  credi- 
tor,  at  the  time  when  he  became  holder  of  the  notes,  as 
well  as  when  he  gave  time,  had  notice  of  the  relationship 
of  principal  and  surety  between  the  defendant  and  his 
co-debtor,  and  the  decision  did  not  go  farther ;  but  it  had 
previously  been  determined  by  Sir  «7.  Leach  M.  R.  that, 
even  though  the  relationship  of  principal  and  surety  was 
created  by  an  arrangement  between  them  after  the 
parties  had  become  liable  to  the  creditor  as  joint  debtors, 
the  creditor  by  giving  time  to  the  principal,  with  notice 
of  this  arrangement,  discharged  the  surety;  and  this 
decision  was  affirmed  by  Lord  Brougham  C.  and  by  the 
House  of  Lords ;  Oakeley  v.  Pasheller  (i). 

Now,  in  the  present  case,  the  plaintiffs,  when  they 
executed  the  deed,  had  notice  that  some  of  the  parties 
to  the  bills  in  their  hands  were  not  primarily  liable  to 
the  Messrs.  Price  on  those  bills.  They  entered  into  the 
deed  making  stipulations  with  regard  to  such  parties 
and  taking  their  chance  as  to  who  they  should  turn  out 
to  be.  We  think  that  if  the  effect  of  the  deed  were  to 
alter  the  position  of  the  parties  who  should  turn  out  to 
be  sureties,  it  was  as  wilfully  done  and  as  unequitable  as 

(fl)  7J2:#^.431.441. 

(6)  4  CI  #  F.  207  ;  10  Bligh  N,  8.  648.  The  judicial  argument  of 
Sir  John  Leaeh  M.B.  is  given  in  4  Bligk  N.  8.  576,  note. 
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1864.        ^^  ^^^  ^^  express  notice  who  those  parties  were.    The 

•    g^j^^^       question,  therefore,  as  it  seems  to  us,  comes  romid  to 

^    ^*  this,  whether  the  effect  of  the  deed  does  give  time  to 

Edwards.  ... 

the  Messrs.  Price,  so  that  it  would  discharge  ordinary 

sureties  of  whom  the  plaintiffs  then  had  notice.    The 
plaintiffs  and  Messrs.  Price  did  not  intend  to  discharge 
the  sureties.     On  the  contrary  they  have  by  an  ezpresB 
proviso  agreed  that  in  the  event  (which  has  happened) 
of  the  proposal  not  being  carried  fully  into  effect  the 
sureties  should  be  liable  to  them  as  if  the  deed  had  never 
been  made.     But  daring  the  two  years  which  elapsed 
before  the  Messrs.  IMce  made  default,  the  plaintifi 
could  not  without  a  breach  of  faith  and  of  contract  on 
their  part  have  sued  Messrs.  Price,  and  if  the  surety  lad 
called  on  them  to  sue  they  would  have  been  bound  to 
refuse.     It  is  quite  true  that  where  the  contract  by 
which  the  creditor  binds  himself  to  the  principal  debtor 
not  to  sue  him  for  a  time  is  so  worded  as  to  shew  that 
it  was  intended  only  to  apply  to  suits  for  the  benefit  of 
the  creditor,  and  to  except  from  its  operation  suits  at  the 
instance  of  sureties  and  on  their  behalf,  no  alteration  in 
the  position  of  the  surety  is  produced  and  he  is  not  dis- 
charged.    And  it  seems  established  that,  if  in  the  con- 
tract for  giving  time  there  is  an  unqualified  reservation 
of  remedies  against  sureties,  the  contract  is  to  be  con- 
strued as  aUowing  the  surety  to  retain  all  his  remedies 
over   against  the  principal  debtor,  and  (as  is  said  in 
Price  V.  Barker  (a)  )  *'  that  the  covenant  not  to  sue  is 
to  operate  only  so  far  as  the  rights  of  the  surety  may  not 
be  affected.''     In  the  deed  now  before  us,  the  creditors 
generally  have  stipulated  for  a  right  to  have  immediate 
recourse  against  sureties,  but  from  this  there  is  an  ex- 

(a)  AK^B,  760.  780. 
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ception  of  those  mentioned  in  the  proposal.     And  on        1864. 
reference  to  the  proposal  we  find  that  Bailey^  Gratrex       bailbt 
S[  Co.  expressly  bound  themselves  not  to  sue  the  parties     edward8. 
to  the  bills  who  stood  in  the  position  of  sureties^  for  a 
period  which  turned  out  to  be  two  years,  and  we  find 
nothing  to  shew  any  intention  to  preserve  for  those 
sureties  during  that  time  their  right  to  call  upon  Bailey, 
Gratrex  tf  Co.,  to   sue  Messrs.   Price  if    so  advised. 
We  think  therefore  that  an  equitable  defence  is  made 
out,  and  consequently  that  the  rule  must  be  discharged. 

Rule  discharged. 


PiLCHER,  appellant,  Stafford,  respondent.      ^^^^^^ 


or  person  baying  the  care,  nurture,  or  custody  of  a  Vaccination, 
I  and  paid  the  penalty  for  neglecting  to  have  it  vac-  16  <f- 17  Vict, 
e  time  specified  by  stats.  16  &  17  Vict,  c,  100.  and   c.  100. 


Where  a  parent 
child  has  incurred  i 
cinated  within  the  time  specified  by  i 

24  &  25  Vict,  c.  59.,  a  continuous  neglect  to  have  it  vaccinated  is  not   24  ^  2b  Vict, 
a  further  breach  of  the  statutes.  c.  59. 

Penalty. 
Continuous 

/^ASE  stated  by  justices  under  stat.  20  &  21  Vict,  neglect, 
^  c.  43. 

At  a  Petty  Sessions  holden  at  the  Town  Hall, 
Margate,  in  the  Liberties  of  the  Cinque  Ports,  on  the 
26th  November,  1863,  an  information  was  preferred 
by  Charles  Rayner  Pitcher,  Registrar  of  Births  and 
Deaths,  and  the  person  appointed  by  the  Guardians  of 
the  Isle  of  Thanet  Union  (in  which  Margate  is  situate), 
.  pursuant  to  stat.  24  &  25  Vict,  c.  59.,  to  institute  and 
conduct  proceedings  for  the  purpose  of  enforcing  obe- 
dience to  the  Vaccination  Acts  within  Margate,  against 
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1864.         William  George  Stafford,  of  Margate^  shoemaker,  under 
P,i.cHEE      sections  2  and  9  of  the  16  &  17  Vict.  c.  100. ;  alleging 
Stafford      ^^^^  *^®  respondent,  on  the  23rd  November,  1863,  at  Mar- 
gate, &c.,  then  being  the  father  of  a  certain  child  caUed 
Albert  Alfred  Kennett  Stafford,  born  after  the  Ist  August, 
1853,  to  wit,  on  the  16th  Vti/y,  1862,  unlawfully  did 
not,  within  three  calendar  months  after  the  birth  of  the 
said  child,  take,  or  cause  to  be  taken  the  said  child 
(which  had  not  been  previously  vaccinated  by  some  duly 
qualified   medical   practitioner)  to  one  of  the  medical 
officers  duly  appointed  in  that  behalf  in  Margate  afore« 
said,  for  the  purpose  of  being  vaccinated,  according  to 
the  provisions  of  the  said  Act,   although   one  Henry 
Wootton,  the  late  registrar  of  births  in  Margate,  did,  on. 
the  registration  of  the  birth  of  the  said  child,  to  wit,  om. 
the  24th  Julg,  1862,  give  due  notice  in  writing  to  th^ 
respondent  in  manner  and  form  directed  by  the  said 
Act. 

At  the  hearing  of  this  information  it  was  proved  tha/fc 
proper  notice  had  been  given  to  the  respondent,  puK"— 
suant  to  the  9th  section  of  the  16  &  17  Vict.  c.  10O-, 
and  that  he  had  failed  to  comply  therewith  in  nc=>'fc 
having  the  child  vaccinated  within  the  three  months 
allowed  him  for  the  purpose  in  sect.  2  of  the  Act  An.^X 
the  respondent  admitted  that  the  child  had  not,  even  s^rft 
the  time  of  the  hearing,  been  vaccinated. 

The  respondent  then  stated,  and  the  fact  was  admitf^^^ 
by  the   appellant,  that  the  respondent  had   been  pr^^- 
viously  convicted  by  certain  justices  for  the  Liberti^>« 
aforesaid,   at  Margate,   on   the   18th   February,   1803, 
upon  a  similar  information  laid  by  the  appellant  again.8t 
him,   for    not    having   the    said    child    vaccinated     in 
compliance  with  the  requirements  of  the  statute,  and 
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tihat  lie  was  then  fined,  and  subsequently  paid  is.  6d.        1864. 
for  penalty  and  9*.  6rf.  for  costs.     He  contended*that      Pilchb& 
he  could  not  again  be  punished  for  the  same  offence.  Stafford. 

In  reply  to  this  objection  the  appellant  referred  to 
the  concluding  words  of  stat  24  &  25  Vict.  c.  59.  s.  2.| 
yiz.,  ''Proceedings  for  enforcing  penalties  under  any 
of  the  said  Acts,  on  account  of  neglect  to  have  a 
child  yaccinated,  may  be  taken  at  any  time  during 
which  the  parent  or  guardian  is  in  default/'  and  sub- 
mitted that  it  was  the  manifest  intention  of  the  Legis- 
lature by  a  series  of  Acts  to  make  vaccination  compul- 
sory! and  that  the  words  ''  at  any  time''  must  be  con- 
strued to  mean  that  a  parent  so  in  default  might  be 
conTicted  again  and  again  imtil  he  obeyed  the  directions 
of  the  statute ;  and  he  produced  an  opinion  emanating 
from  the  yaccination  department  of  the  Privy  Council  in 
support  of  his  view. 

The  justices,  however,  dismissed  the  information, 
holding  that,  the  respondent  having  been  previously 
convicted  for  the  same  offence,  a  second  conviction 
could  not  take  place,  as  the  common  law  principle, 
that  no  man  ought  to  be  twice  punished  for  one 
and  the  same  offence,  must  prevail  in  the  absence 
of  any  express  legislative  enactment  to  the  contrary; 
that  the  words  "  at  any  time"  must  be  construed  strictly, 
and  were  not  sufiScient  to  embrace  the  view  contended 
for  by  the  appellant,  they  appearing  to  the  justices  to 
be  directed  to  the  object  of  preventing  the  limitation  of 
six  months  for  proceeding  summarily  as  prescribed  by 
Stat.  11  &  12  Vict.  c.  43.  (which  is  incorporated  in  the 
Vaccination  Acts*  (a)  )]commencing  to  run. 

(a)  See  16&;i7  Vict,  c.  100.  «.^12.,21  &  22  Vict,  c,  97.  s.  8.,  24&  25 
V'iet.  c.  69. 

VOL.  IV.  3   E  B.   &   S. 
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1864.  The   question  for  the  opinion  of  the  Court  was, 

Pilchee"  Whether  the  justices  were  correct  in  point  of  law,  or  as 
Stafford     ^^  what  should  be  done  in  the  premises. 

J,    Thompson^    for    the    appellant.  —  The    question 
raised  by  this  case  is,  whether  the  laws  relating  to 
vaccination  are  sufficient  to  attain  their  object.    Under 
the  original  Acts  on  the  subject  vaccination  was  not 
compulsory ;  it  was  first  rendered  so  by  stat.  16  &  17 
Vict.   c.   100.,   entitled    "  An  Act  further   to  extend 
and   make   compulsory  the   practice  of  vaccination.'' 
Sect.   2  enacts,   "  The    father    or  mother    of   every 
child  bom  in  England  or  WaUi*  (after  the  1st  AuguMi^ 
1853,)  '^  shall  within  three  calendar  months  after  the 
'  birth  of  such  child,  or  in  the  event  of  the  death,  illness, 
absence,  or  inability  of  the  father  and  mother,  then  the 
person  who  shall  have  the  care,  nurture,  or  custody  of 
the  said  child  shall  within  four  calendar  months  after  the 
birth  of  such  child,  take  or  cause  to  be  taken  the  said 
child  to  the  medical  officer  or  practitioner  appointed  in 
the  union  or  parish  in  which  the  said  child  is  resident 
according  to  the  provisions  of  the  first  recited  Act*' 
(3  &  4  Vict.  c.  29.)  "for  the  purpose  of  being  vacci- 
nated, unless  he  shall  have  been  previously  vaccinated 
by  some  duly  qualified  medical  practitioner,  and  the       ^ 
vaccination  duly  certified,  and  the  said  medical  officer  or       r: 
practitioner  so  appointed  shall  and  he  is  hereby  required      M 
thereupon,   or  as  soon  after  as  it  may   conveniently    "^ 
and  properly  be  done,  to  vaccinate  the  said  child."    ^"* 
And  by  sect.  9,  "  The  registrar  of  births  and  deaths  ^^^ 
in  every  sub-district  shall,  on  or  within  seven  days  after  ^g^^ 
the  registration  of  the  birth  of  any  child  not  already^^  I 
vaccinated  within  the  said  sub-district,  give  notice  \w^  m 
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WTiting  Sec,,  to  the  father  or  mother  of  such  child^  or        1864. 

in  the  eyent  of  the  death,  illness,  absence,  or  inability  ~~iz 

from  sickness  or  otherwise  of  the  father  and  mother,     „    ▼• 

STArroBo. 

then  to  the  person  upon  whom  the  care,  nurture,  or 
custody  of  such  child  shall  have  devolved,  that  it  is  the 
duty  of  such  father  or  mother,  or  person  having  the 
care,  niirture,  or  custody  of  such  child  as  aforesaid,  to 
take  care  that  the  said  child  shall  be  vaccinated  in  the 
manner  directed  by  this  Act,  and  shall  together  therewidi 
deliver  to  such  person  a  notice  of  the  days,  hours,  and 
places  within  the  district  of  such  registrar  at  which  the 
medical  officer  or  practitioner  as  hereinbefore  provided 
will  attend  for  the  purpose  of  vaccination ;  and  if  after 
such  notice  the  father  or  mother  of  the  said  child,  or 
the  person  so  having  as  aforesaid  the  care,  nurture,  or 
custody  of  the  said  child,  shall  not  cause  such  child  to 
be  vaccinated,  or  shall  not  on  the  eighth  day  after  the 
vaccination  has  been  performed  take  or  cause  to  be 
taken  such  child  for  inspection  according  to  the  pro- 
visions in  this  Act  respectively  contained,  then  such 
father  or  mother,  or  person  having  the  care,  nurture, 
or  custody  of  such  child  as  aforesaid,  so  offending,  shall 
forfeit  a  sum  not  exceeding  twenty  shillings/' 

The  respondent  contends  that,  having  been  once  con- 
victed for  not  compljdng  with  the  Act,  he  can  never  be 
convicted  a  second  time,  although  the  child  continues 
unvaccinated.  Such  a  construction  would  defeat  the 
intention  of  the  Legislature.  [Blackburn  J.  Can  he  be 
convicted  a  second  time  after  the  three  months  allowed 
to  the  parent,  or  the  four  months  allowed  to  other  persons 
having  the  care  of  the  child  to  have  it  vaccinated,  have 
elapsed  ?]  Those  periods  form  no  part  of  the  essence 
3  E  2 
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enactment.]     The  statutes  (a)  which  direct  convictions  1864. 

by  justices  of  the  peace  to  be  returned  to  the  Quarter  pilcbbb 

Sessions  have  received  the  same  construction.  Stapiobd. 

No  counsel  appeared  for  the  respondent. 


CocKBuaN  C.  J.  I  quite  agree  that  the  continuous 
omission  of  the  parents  or  person  having  charge  of  a 
child  to  have  it  vaccinated  is  as  much  within  the  mis- 
chief the  Legislature  intended  to  remedy  by  stat.  16  &  17 
Vict  c.  lOOv  as  the  not  doing  it  within  the  prescribed 
time ;  but  it  is  equally  clear  that  this  mischief  is  not 
touched  by  the  legislation  on  the  subject^  and  nothing 
will  meet  it  but  fresh  legislation.  The  second  sec- 
tion imposes  the  duty  of  having  the  child  vaccinated 
within  three  months  if  it  is  under  the  care  of  its  parents, 
or  within  four  if  under  that  of  any  other  person ;  and 
sect.  9  provides  that  the  registrar  shall  give  notice  to 
persons  having  the  charge  of  children  that  this  duty 
must  be  performed,  and  if  it  is  not  performed  within 
the  prescribed  time  an  offence  is  created  for  which  a 
penalty  is  imposed.  But  the  duty  created  by  the 
statute  is  the  not  getting  the  child  vaccinated  within  a 
certain  time,  and  once  that  offence  is  complete,  and  has 
been  dealt  with  by  punishment  of  the  party  offending, 
it  is  enough.  It  will  not  do  to  say  that  the  continuous 
n^lect  is  within  the  mischief  contemplated  by  the 
Legislature;  the  answer  is  that  the  Act  does  not  reach 
it.  The  registrar  can  give  no  fresh  notice ;  his  notice 
is  to  do  the  required  act  within  a  prescribed  time,  and, 
if  we  were  to  decide  according  to  the  argument  of  the 
appellant's  counsel,  it  would  follow  that  for  every  day's 
(a)  See  11  &  12  Fid,  c,  43.  s.  14.  and  18  &  19  Fict.  c,  126.  s.  7. 
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1864. 


PiLOHXR 

y. 
Statiord. 


delay  a  new  offence  would  be  created,  ao  that  the  penalty 
inflicted  by  the  statute  would  attach  every  day,  and  the 
penalties  thus  accumulated  would  amount  to  a  great 
sum,  which  the  statute  never  intended. 


Blackburn  J.  The  justices  took  the  right  view  of 
the  construction  of  this  statute.  I  am  sorry  it  is  so, 
for  considerable  mischief  will  be  the  result,  but  it  must 
be  remedied  by  the  L^islature.  We  cannot  create  a 
penalty. 


Mellob  J.  concurred. 


Judgment  for  the  respondent. 


Tuesday^ 
January  12tb. 

Distress. 
Property  in 
gooas  dis' 
trained. 
Sale. 

sees,  1.  c.  5. 

«.  2. 

U  G.2.  c.  19. 

«.  19. 


Mary  Ann  King  the  younger  against  England. 


Goods  of  the  plaintiff's  mother  were  assigned  to  the  defendant  by  bill 
of  sale,  but,  remaining  in  her  possession,  were  distrained  for  rent  doe 
from  her,  and  duly  appraised,  and  the  landlord,  instead  of  selling  them, 
took  them  at  the  condemned  price  in  satisfaction  of  the  rent  and  charges, 
and  then  gave  them  to  the  plaintiff,  who  removed  them.  The  defen(uuit 
having  followed  and  seized  them :  Held,  that  there  was  no  sale  by  the 
landlord  under  stat.  2W.  ^  M,  sees.  1.  c.  6.  s.  2.,  and  therefore  the 
property  in  the  goods  remained  in  the  plaintiff  notwithstanding  stat. 
llG^.2.  c.  19.«.  19. 


T^ECLARATION  for  the  conversion  of  goods  of  ilcke 
defendant. 
Pleas.    First;  Not  guilty.     Secondly;  Notpossess^^si 
On  the  trials  before  Wightman  J.,  at  the  Sittings  ^ 

Middlesex  after  Easter  Term^  1863,  it  appeared  that 
goods  in  question,  which  werejfumiture  and  effects, 
been  assigned  to  the  defendant  by  a  bill  of  sale 
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the  plaintifPs  mother  in  consideration  of  an  advance  of 
money  to  her.  In  pursuance  of  the  terms  of  the  bill  of  ' 
sale  the  plaintiff's  mother  retained  possession  of  the 
goods^  and  while  so  in  her  possession  they  were  dis- 
trained by  her  landlord  for  a  quarter's  rent.  The  bill 
of  sale  having  become  known  to  the  landlord,  the  goods 
were,  under  his  instructions,  duly  appraised  and  offered 
to  the  plaintiff's  mother  at  the  condemned  price,  and, 
upon  her  saying  that  she  could  not  buy  them,  the 
broker,  in  pursuance  of  his  instructions,  took  the  goods 
at  the  condemned  price  in  satisfaction  of  the  rent  and 
charges ;  and  afterwards  the  landlord  gave  them  to  the 
plaintiff.  The  plaintiff  removed  them  to  her  lodgings, 
where  they  were  followed  by  the  defendant  and  seized 
and  sold  under  the  bill  of  sale.  A  verdict  was  entered 
for  the  plaintiff  for  the  value  of  the  goods,  leave  being 
reserved  to  move  to  enter  a  nonsuit. 

In  Trimtg  Term,  Ballantine  Serjt.  obtained  a  rule 
nisi  accordingly,  on  the  ground  that  the  property  in  the 
goods  in  question  had  revested  in  the  plaintiff. 


1864. 


Kino 

V. 

Engulhd. 


Prentice  shewed  cause. — It  is  a  common  course  for  a 
landlord  to  take  the  goods  distrained  at  the  appraised 
value  instead  of  selling  them ;  and  that  is  in  substance 
a  purchase  of  the  goods  by  him.  An  irregularity  in 
conducting  a  distress  does  not  make  the  sale  of  goods 
under  it  void ;  Wallace  v.  KiJig  (a) ;  Lyon  v.  fVeldon  (i), 
per  Beat  C.  J.  [Melhr  J.  In  those  cases  the  persons 
conducting  the  distress  professed  or  affected  to  act 
under  stat  2  IV.SfM.  sess.  1.  c.  5.  8.  2.]  Stat.  11  G.2. 
c.  19.  8.  19.  prevents  any  irregularity  or  unlawful  act 

(a)  1  H.  Bl.  13. 

(6)  2  Binff.  334. 336-7;  9  B.  Moo.  629.  635. 
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done  after  the  seizure  from  operating  to  make  ^  dis- 
tress illegal ;  and  the  taking  of  the  goods  by  thfi  land- 
lord at  the  yaloation,  instead  of  selling  them^  is  no  more 
than  an  irregularity  in  respect  of  which  he  is  liable  to 
an  action  for  any  special  damage  sustained  by  th«  party 
aggrieved.  [He  cited  WoodfalPs  Landlord  and  Tt^^t 
8th  ed.,  748,  and  Rodgers  v.  Parker  (a).]  [CodJnani^  C.  J. 
Stat.  11  6?.  2.  c.  19.  «.  19.  contemplates  a  sale  of  the 
goods  distrained ;  here  the  landlord  took  upon  himself 
not  to  selL] 


Ballantine  Seijt.  and  BuUar,  contra.— Stat.  2  W.^M. 
sess.  1.  c.  5.  s.  2.  enables  the  landlord,  after  appraise- 
ment, to  sell  the  goods  distrained  for  the  best  price  that 
can  be  gotten  for  them  towards  satisfiEMstion  of  the  lent 
and  charges :  here  was  no  sale ;  and  the  property  in  the 
goods  distrained  remains  in  the  tenant  until  the  sale; 
Moore  v.  Pyrke  (b),  per  Lord  EUenbcrough;  Jacob  t. 
King  (c). 


CocKBUBN  C.  J.  I  am  of  opinion  that  this  rale 
should  be  made  absolute.  By  the  common  law  a  land- 
lord had  no  power  to  sell  goods  distrained  for  rent; 
they  were  detained  in  the  nature  of  a  pledge  and  no 
more.  By  stat.  2  fV.  8f  M.  sees.  1.  c.  5.  *.  2.,  the  land- 
lord may,  after  the  fulfilment  of  certain  conditions,  sell 
them  to  satisfy  the  rent  and  charges.  But  although 
goods  distrained  are  in  the  custody  of  the  law  and  the 
landlord  has  an  inchoate  right  of  property  in  them,  the 
property  does  not  pass  out  of  the  tenant  until  the 
sale.     The  question  is  whether  there  was  such  a  sale  of 

(a)  18  a  B.  112.  (6)  11  EaO,  62.  61 

(c)  6  TauiU,  451. 
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these  goods  in  parsuance  of  the  statute  as  divested  the       1864. 
defendant  of  his  right  of  property  in  them  under  the        kikq 
bill  of  sale,  and  enabled  the  landlord  to  alienate  them  by     ehqi^axd. 
sale  or  gift.     I  cannot  look  upon  what  took  place  in  the 
light  of  a  sale :  the  statute  enables  the  landlord  to  sell, 
which  implies  that  there  shall  be  a  vendor  and  purchaser. 
It  is  not  enough  that  the  landlord  says  "  I  wiU  take  the 
goods  at  the  appraised  value,  in  satisfaction  of  the  rent :'' 
if  it  were,  he  might  always  appropriate  them  to  himsel£ 
The  language  of  the  statute  does  not  authorize  such  a 
proceeding.     Therefore  the  property  in  these  goods  was 
never  divested  out  of  the  defendant. 

BuLCKBuaN  J.  Goods  while  under  a  distress  for  rent 
remain  the  property  of  the  owner,  and  at  common  law 
the  landlord,  so  long  as  they  were  in  his  custody  or  in 
the  custody  of  the  law,  had  a  right  to  detain  them  in 
order  to  compel  the  tenant  to  perform  the  services  or 
pay  the  rent  due  from  him.  But  the  property  remained 
in  the  owner,  and  if  the  goods  came  into  the  possession 
of  a  third  person  by  pound  breach  or  otherwise,  the 
owner  had  a  right  to  retake  them.  Here,  while  they 
were  in  the  custody  of  the  landlord,  he  handed  them 
over  to  the  plaintiff.  The  mere  gift  by  him  would 
not  confer  any  right  of  property  as  against  the  defendant 
the  true  owner.  But  it  is  argued  that,  inasmuch  as 
when  the  goods  were  seized  and  appraised,  the  landlord 
by  his  bailiff  took  them  in  satisfaction  of  the  rent,  this 
amounted  to  a  sale,  and  the  property,  and  consequently  the 
right  to  dispose  of  them,  vested  in  him.  By  stat.  2fF.SfM. 
969$.  1.  c.  5.  9.  2.  the  landlord  has  a  right  to  sell,  and 
by  stat.  11  (7.  2.  c.  19.  9.  19.  he  is  protected  so  far  as 
this,  that  no  irregularity  in  conducting  the  sale  renders 
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1864.  him  liable  to  an  action  of  trespass  for  an  unlawful  dis- 
^jQ  tress,  and  therefore  if  he  has  sold,  however  wrong  his 
EHQLAiia  conduct  may  have  been,  he  is  only  liable  for  the  special 
damage.  TAr.  Prentice  was  obliged  to  argue  that  though 
there  was  no  sale  the  property  passed  and  the  landlord 
would  only  be  liable,  under  stat.  11  G.2,  c.  19.  s,  19.,  to 
an  action  for  an  irregularity  in  dealing  with  the  distress. 
But  that  enactment  does  not  dispense  with  a  sale,  and  if 
the  landlord  takes  the  goods  in  satis&ction  of  the  rent 
there  is  no  sale.  I  think  the  sale  in  pursuance  of  stat 
i  fF.  Sf  M.  sess.  1.  c.  5.  s.  2.  must  be  a  sale  to  a  third 
person :  otherwise  many  abuses  might  arise. 

If  indeed  the  goods  dfetrained  are  taken  by  the  land- 
lord with  the  consent  of  the  tenant,  the  goods  being  his, 
there  is  no  great  harm :  but  where  the  goods  belong  to 
a  third  person  such  a  transaction  as  that  in  the  present 
case  is  not  binding  on  him. 

Mellob  J.  Mr.  Prentice  was  driven  to  contend  that 
the  act  of  selling  the  goods  distrained  is  only  like  that 
of  appraising  or  impounding  them,  which  are  preliminaiy 
to  the  sale.  For  the  protection  of  the  purchaser  or  the 
landlord,  if  there  has  been  a  sale  an  irregularity  will  not 
vitiate  it;  but  to  hold  this  to  be  a  sale  or  an  irregular 
sale  would  be  contrary  to  principle  and  sound  reason. 
This  was  not  a  sale  in  the  sense  of  stat.  2  W.  %  M. 
sess.  1.  e.  5.  s.  2.,  and  it  is  only  by  such  a  sale  that  the 
property  in  the  goods  can  be  changed. 

Rule  absolute. 
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In  the  Matter  of  John  Hatwabd  and  The     Mmday, 
Metropolitan  Railway  Company.  _a««^«y — . 

TheLofndt 

1.  When  landa  are  taken  for  op  injuriously  affected  by  the  execution  ^*^.  ^^\ 
of  the  works  of  a  Company,  and  the  party  claiming  compensation  desires  f^lftfl^  q 
to  have  the  amount  settled  by  a  jury,  under  sect.  68  of  The  Lands  *™'  ^  f^ 
Clauses  Consolidation  Act»  1845,  8  &  9  Vict,  c.  18.,  the  costs  of  the         h\\  fta 
inquiry  are  regulated  by  sect  51,  and  the  offer  of  the  Company  may  be  ?*^"  ?  i. 
made  when  notice  of  the  time  and  place  of  holding  the  inquiry  is  giren  -^^^  taken 
by  them  to  the  party  under  sect  46,  that  is,  ten  days  before  the  inquiry.  ^J*^^      ^ 

2.  On  the  IQth  June,  H.  gave  notice  to  a  railway  Company  claiming  ^^     f 
compensation  for  structural  damage,  and  also  for  loss  of  business  ooca-  ^^  !y  ^^''^ 
moned  by  the  carrying  on  of  the  Compan/s  works.     On  the  30th  June  P^^^' 
the  Company  offered  7(M1  for  structural  damage,  and  201  for  loss  of  r      .  ^^ 
business.    On  the  same  day,  this  offer  being  refUsed,  they  issued  their  *^^*^' 
waxnmt  to  summon  a  jury.    On  the  2nd  Jmy  they  made  a  second  offisr, 

TIC,  100/.  for  structural  dama^.  and  50/.  for  loss  of  business.  This 
also  was  declined,  and  the  inquisition  was  held^  and  the  jury  gave  501. 
for  structural  damage^  and  100/.  for  loss  of  business.    Held, 

(1).  That  the  Company  were  not  bound  by  their  first  offer,  but  might 

make  an  amended  offer  of  a  larger  amount. 
(2).  That,  the  jury  having  given  the  same  sum  as  the  amount  of  the 
amended  offer,  the  claimant  was  not  entitled  to  costs  under  sect 
51. 

TN  Michaelmojf  Term,  1863, 

Beresford  obtained  a  rule  calling  upon  The  Metro-- 
polUan  Railway  Company  to  shew  cause  why  the  Master 
ahpuld  not  proceed  to  tax  the  costs  of  John  Hayward, 
the  claimant,  of  assessing  the  amount  of  compensation 
payable  to  him  by  The  Metropolitan  Railway  Company, 
pursuant  to  the  statute. 

It  appeared  from  the  affidavit  on  which  the  rule  was 
obtained,  that  on  the  10th  June,  1863,  the  claimant 
sent  to  the  directors  of  The  Metropolitan  Railway  Com- 
pany  a  notice  in  writing,  in  respect  of  three  houses  in 
Clerhenwell,  in  the  county  of  Middlesex,  which  he  occu- 
pied, and  in  which  he  carried  on  the  business  of  dealer 
in  carpets,  household  furniture  and  shop  fixtures,  and 
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by  which  he  claimed  compensatio 
said  premises  having  been  injari< 
carrying  on  "of  the  works  of  The 
Company,  the  sum  of  500/./'  anc 
of  business,  which  has  been  injur 
carrying  on  of  the  said  C!ompany 
286/.  198.  lOd. '/'  and  desired  to  b 
compensation  settled  by  a  jury  i 
disagreed  as  to  the  amount  Oi 
Company,  through  their  secretarji 
oflFer  of  compensation : — "  To  Mr, 
ferring  to  your  claim  upon  Tlie 
Company  for  compensation,  in  re 
you  have  required  the  Company  1 
for  summoning  a  jury  to  determii 
compensation,  the  Company,  thou{ 
liability  to  make  any  compensa^ 
hereby  offer  to  pay  you  the  sum  < 
compensation  claimed  by  you  ii 
mises"  [naming  them]  "  having  h 
by  the  works  of  the  Company,  ai 
80/.  as  and  for  the  compensatioi 
respect  of  loss  of  business.  And 
give  you  notice  that  this  offer  is, 
a  formal  offer  under  the  provisions 
Consolidation  Act,  1845.  Dated 
J.  Henchman,  secretary." 

This  offer  was  refused  by  the  cL 
On  the  same  30th  June  the  ( 
warrant  under  their  common  seal, 
of  Middlesex,  requiring  him,  pursi 
impanel  a  jury  to  inquire  into  an< 
the  claimant's  claim.     On  the  1 


XXVIL  VICTORIA. 


789 


the  sheriff  of  Middlesex  was  left  at  the  offices  of  the 
daimant's  attorney,  appointing  Tuesday,  the  7th  July, 
for  nominating  a  special  jury. 

On  the  2nd  July,  the  Company^  through  their  secre- 
tary, made  a  second  offer  of  compensation,  in  terms 
similar  to  the  first,  by  which  they  offered  10021  as  com- 
pensation in  respect  of  the  premises  having  been 
injuriously  affected  by  the  works  of  the  Company,  and 
50/.  as  compensation  in  respect  of  loss  of  business. 

This  offer  was  also  refused  by  the  claimant. 

Notice  of  trial  was  given  for  the  20th  July,  on  which 
day  the  cause  was  tried  before  a  special  jury :  when  a 
verdict  was  found  for  the  claimant  for  the  sum  of  50/. 
for  structural  damage  to  the  premises,  and  100/.  for  loss 
of  business. 

The  attorney  for  the  claimant  afterwards  delivered  to 
the  attorney  for  the  Company  the  claimant's  bill  of  costs, 
with  an  appointment  to  tax  the  same*  On  the  taxation 
it  was  objected,  on  behalf  of  the  Company,  that  the 
claimant  was  not  entitled  to  costs  inasmuch  as  he  had 
not  recovered  more  than  the  sum  named  in  the  Com- 
pany's second  offer.  For  the  claimant  it  was  contended 
that  the  Company  had  not  complied  with  sect  38  of  The 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  VicU 
e.  18.,  which  requires  the  offer  to  be  made  ten  days 
before  the  issuing  of  the  warrant  to  the  sheriff  to  cause 
a  jury  to  be  summoned.  The  Master  declined  to  proceed 
with  the  taxation,  upon  the  authority  of  The  Metropo- 
Utan  Railway  Company,  appts.,  Tumham,  respt.  (a). 


1864. 

Hatwa&d 

and 
Hbtkopo- 

LTTAH 

Railway 
Company. 


Luth  shewed  cause. — First.  Where,  under  sect.  68  of 
The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 

(a)  14  C.  B,  N.  8.  212. 
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c.  18.^  lands  are  taken  for  a  Co 

affected  by  the  execntion  of  tl 

entitled  to  compensation  becomes 

state  in  his  notice  of  claim  the  am 

tion  which  he  claims.     Then  the 

agree  to  pay  such  amount  and 

within  twenty-one  days  after  recei 

their  warrant  to  the  sheriff  to 

settling  the  same,  ''in  the  mai 

The  preceding  sections  relate  to  t 

Company  require  to  purchase  i 

virtue  of  the  words  ''  in  the  mai 

they  are,  as  far  as  applicable,  in( 

In  Bailstane  y.  7^  Yorkt  Newccu 

way   Company  (a)  it  was  decidei 

tiente,   that  sect.  38,   which    di 

pany  shall  give  not  less  than  ten 

intention  to  cause  a  jury  to  be  si 

notice  state  what  sum  they  are  w 

apply  to  cases  under  sect.  68 ;  an( 

the  Court  of  Common  Pleas,  in  1 

Eastern  Railway  Company  (&), 

of  that  decision,  the  Court  of  E 

affirming  the  judgment  of  the  C< 

did  not  concur  in  their  doubt;  a 

Railway  Company,  appts.,  Tumh 

speaking  of  the  former  case,  said, 

to  follow  the  rule  laid  down  bj 

Bench.''    In  Richardson  v.  The 

Company  (b)  it  was  held  that  seel 

costs  of  an  inquiry  are  to  be  borne 


(a)  16  Q.  B.  404. 
(r)  15  a  B,  810. 
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for  iheir  taxation  were  incorporated  in  sect  68.  The 
question  is,  what  time  the  Company  haye  for  making 
their  offer  of  compensation  for  lands  taken  or  injuriously 
affected  in  order  to  disentitle  the  claimant  to  costs  under 
sect  51.  The  claimant  by  sect.  68,  puts  them  under 
the  necessity  of  issuing  their  warrant  within  twenty-one 
days  after  the  receipt  of  his  notice,  and  they  want  the 
whole  of  that  time  for  considering  what  offer  they  shall 
make;  whereas  he  already  knows  the  amount  of  his 
daim,  and  does  not  want  further  time.  [Blackburn  J. 
In  actions  against  justices  of  the  peace  and  other  officers 
entitled  to  notice  of  action,  the  party  must  make  up  his 
mind  what  amends  he  will  tender  during  the  time  that 
the  notice  of  the  intended  action  is  running :  according 
to  that  analogy  the  day  of  the  issuing  of  the  warrant  for 
summoning  the  jury  would  limit  the  time  for  making  the 
offer.]  If  the  Company  were  bound  to  make  the  offer 
ten  days  before  the  issuing  of  their  warrant  they  would 
lose  ten  of  the  twenty-one  days  mentioned  in  sect  68. 
In  The  Metropolitan  Railway  Company,  appts..  Turn" 
ham,  respt.  {a\  Erie  C.  J.,  WiUes  and  Byles  J  J.  expressed 
their  opinion  that  the  offer  of  the  Company  need  not  be 
made  before  they  issue  their  warrant,  but  that  it  must 
be  made  before  the  notice  of  the  time  and  place  of  in- 
quiry is  given  under  sect  46.  [He  here  observed  that 
according  to  the  report  in  14  C  B.  N.  8. 229,  Keating  J. 
said,  ''  If  it  were  necessary  upon  the  present  occasion  to 
decide  at  what  time  the  offer  milst  be  made,  I  should 
say  the  time  mentioned  by  the  rest  of  the  Court,  viz., 
not  less  than  ten  days  before  the  notice  of  the  time  and 
place  appointed  for  the  inquiry  /'  but  that  ilfant^fy,  who 
argued  for  the  respondent,  had  informed    him  that 

(a)  14  C.  B.  N.  8.  212. 
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Keating  J.  agreed  with  the  other  members  of  the  Court; 
and  he  suggested  that  the  error  in  14  C.  B.  N.  S.  229 
would  be  corrected  by  omitting  the  words  *'  not  less 
than  ten  days.'*  He  also  cited  Yates  7.  The  Mayaty  Ifc, 
of  Blackburn  (a).] 

Secondly.  The  division  of  the  daim  into  two  parts 
fieicilitates  n^tiation :  but  the  whole  sum  gireai  by  the 
jury  determines  the  question  of  the  right  to  costs;  and 
the  division  of  it  by  them  is  surplusage.  [^Mellar  J.  re- 
ferred to  Re  Penny  and  The  South  Eastern  Railway  Cant' 
pany  (b),  in  which  it  was  held  that^  the  damages  having 
been  given  on  one  item  which  ought  not  to  have  been 
included,  the  inquisition  was  bad.]  Sect.  51  only 
speaks  of  one  sum. 


G.  Francis,  in  support  of  the  rule. — First.  The  Com- 
pany are  bound  by  their  first  ofier^  and  cannot  by  a 
second  increase  the  amount  offered.  After  rgect- 
ing  the  first  ofier,  the  claimant  might  incur  expense  in 
consulting  his  attorney  or  employing  a  surveyor,  which 
he  would  have  no  means  of  recovering  if  the  Company 
might  amend  their  ofier.  The  claimant  cannot  increase 
or  diminish  his  claim,  at  least  without  abandoning  it, 
and  therefore  the  Company  ought  not  to  have  the  liberty 
of  varying  the  amount  of  their  ofier.  [Mellor  J.  The 
parties  are  not  on  equal  terms  in  respect  of  the  means 
of  knowledge  as  to  the  extent  of  the  injury  which  has 
been  done,  and  therefore  it  would  be  hard  if  the  Com- 
pany were  not  allowed  to  increase  their  offer.]  They 
took  twenty-one  days  to  consider  what  offer  they  would 
make.  And  the  jury  have  found  that  the  claimant  was 
justified  in  revising  the  first  offer  and  going  on  to 
(a)  BKtK  61.  (6)  7  E,  f  B.  660. 
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support  his  claiitt^  because  they  have  awarded  a  larger 
sum  than  that  first  ofifered.  [Blackburn  J.  In  actions 
against  justices  the  tender  of  amends  may  be  altered  as 
to  its  amount  at  Any  time  within  the  period  prescribed 
for  making  it] 

Secondly.  Though  the  statute  does  not  require  that  the 
Company  in  making  their  ofiisr  should  distinguish  between 
the  two  heads  of  claim,  or  that  the  jury  should  sever 
them,  still,  as  that  has  been  done  in  the  present  case, 
the  claimant  is  entitled  to  costs,  having  recovered  more 
than  was  offered  on  oneof  the  heads.  [Mellor  J.  The 
jury  ought  to  have  summed  up  the  two  items,  and  given 
a  verdict  for  the  aggregate.]  The  Company  were  parties 
to  the  manner  in  which  the  jury  gave  their  verdict. 
[^Cockbum  C.  J.  That  cannot  affect  the  construction  of 
the  statute.]  Since  Senior  v.  The  Metropolitan  Railway 
Company  (a)  the  promoters  of  Companies  always  ask 
the  undersheriff  in  directing  the  jury  to  divide  the  claim. 
[^Blackbum  J.  That  may  be  convenient  in  many  cases, 
but  does  not  affect  this  question.] 

Thirdly.  The  offer  which  is  to  have  the  effect  of  de- 
priving the  claimant  of  costs,  under  sect  51,  must  be 
made  before  the  Company  have  issued  their  warrant  to 
the  sheriff,  or  at  all  events  before  the  expiration*of  the 
twenty-one  days  after  they  received  the  claim  for  com- 
pensation. What  was  said  by  the  Judges  on  this  point 
in  771^  Metropolitan  Railway  Company,  appts.,  TurrAamt 
respt.  (i),  was  extrajudicial :  there  the  point  decided  was, 
that  an  offer  made  six  days  before  the  notice  of  trial 
was  not  soon  enough.  [Cockburn  C.  J.  They  not  only 
said  that  a  six  days  notice  was  not  enough,  but  that 
there  ought  to  be  ten  days  notice,  which  would  be 
(a)  2  J7.  #  e.  258.  (b)  14  C.  Ji.  N.  a.  212. 

VOL.  rv.  3  F  B.  &  s. 
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1864.       enough.     Blackburn  J.     If  Keating  J.  is  misreported 
^^  in  14  C.  B.  N.  S.  229,  as  no  doubt  he  is,  all  the  Judges 

Hayward     concurred  in  that.]    In  Richardson  v.  Tfie  South  Eastern 

and  -■ 

Metbopo-     Railway  Company  (a),  Jervis  C.  J.  and  Maule  J.  observed 

Koilway      that  their  decision,  that  sect.  51  was  incorporated  in 
CoDipaoy. 

sect.  68,  to  a  certain  extent  conflicted  with  that  of  this 

Court  in  Railstone  v.  The  York,  Newcastle  and  Berwick 
Railway  Company  (ft).      [Blackburn  J.     In  the  casein 
the  Common  Pleas,  it  was  only  necessary  to  decide, 
that  as  the  sum  awarded  was  larger  than  that  ofiered 
the  claimant  was  entitled  to  costs;  but   in  the  Ex- 
chequer  Chamber  {c)  nothing  was  said   against  Rail- 
stone  V.    The    York,   Newcastle    and   Berwick    Railway 
Company  (ft).]     Parke  B.,  in  delivering  the  judgment 
of  the  Court,  said,  p.  821,  "  We  therefore  think  that 
the  plaintiff  below  was,  by  the  combined  operation  of 
sects.  51  and  68,  entitled  to  his  costs  of  the  inquirer. 
.  .  .  We  do  not  consider  it  necessary  to  say  whether 
or  not  we  concur  in  the  doubt  suggested  by  the  Court 
below  as  to  the  propriety  of  the  decision  of  the  majority 
of  the  Court   of  Queen's  Bench  in  Railstone  v.  The 
York,  Newcastle  and  Berwick  Railway  Company;  for  we -s 
think  that  case  may  be  very  good  law,  and  yet  the^ 
decision  in  the  present  case  also  may  be  right.''     But^ 
that  case  hardly  can  be  good  law,  for  sect.  51  cannot 
be  incorporated  with  sect.  68  without  taking  sect  3>~ 
with  it ;  as  the  only  provision  for  an  offer  being  mad^H 
by  the  Company  is  in   that   section.     {^Blackburn  ■■ 
Why  is  the  previous  offer  mentioned  in  sect.  51  to  l^i*-^ 
referred  to  the  offer  under  sect.  88?     May  it  not  h^-^ 
an  independent  offer  ?]     Yates  v.    The  .  Mayor  j-c.  -^j/" 

(a)  MC.JS.  154.  1C8. 170.  (h)  15  Q.  B.  404. 

(c)  15  C.  R  810. 
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Blackburn  (a)  was  the  case  of  an  arbitration  under  the 
8ta:tute^  and  the  tender  was  held  to  be  in  time  because 
the  claimant  had  not  pursued  the  proper  steps  pointed 
out  in  sect  25,  and  had  not,  when  the  tender  was 
made,  delivered  his  appointment  to  the  arbitrator,  up 
to  which  time  every  thing  previously  done  was  revocable 
by  him. 
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CocKBUKK  C.  J.  I  must  acknowledge  my  utter  in- 
ability to  reconcile  the  68th  section  of  The  Lands 
Clauses  Consolidation  Act,  1845,  relating  to  the  assess- 
ment of  compensation  where  land  has  been  taken  or 
injuriously  affected,  with  the  earlier  sections  which 
relate  to  cases  in  which  notice  is  given  of  an  intention  to 
take  lands  and  land  has  not  actually  been  taken.  When 
the  Legislature  came  to  the  68th  section,  and  directed  the 
mode  of  proceeding  to  be  adopted  under  that  section 
''in  the  manner  herein  provided,'*  they  seem  not  to. 
have  had  present  to  their  mind  what  had  been  enacted  in 
the  previous  sections ;  because  they  relate  to  a  different 
state  of  facts,  and  it  is  almost  impossible  to  apply  the 
machinery  of  the  one  case  to  the  other.  Under  such 
circumstances  I  rejoice  to  be  able  to  take  my  stand  upon 
previous  decisions.  The  Court  of  Common  Pleas  have 
laid  down  a  rule  for  the  construction  of  these  conflicting 
enactments  which  is  not  an  inconvenient  one,  and  there- 
fore I  abide  by  it.  They  held,  that  the  earlier  sectioner 
are  to  be  considered  as  incorporated  in  the  68th  section, 
and  consequently  the  51st  is  to  be  read  as  part  of  it. 
That  section  provides  that  when  the  Company  have,  in 
the  notice  of  their  intention  to  summon  a  jury,  stated  the 
sum  of  money  they  are  willing  to  give,  the  question  how 

{a)  ^H.fN  61. 
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from  the  taking  of  the  lands  and  the  execution  of  the 
works.  Therefore,  when  he  receives  the  counter-offer  of 
the  Company,  he  is  in  a  position  to  make  up  his  mind 
without  much  time  or  trouble  as  to  the  expediency  of 
accepting  it. 

The  other  point  was  that  the  Company  are  bound  by 
the  first  notice  sent  by  them  as  to  the  amount  they  are 
willing  to  pay.  If  the  time  at  which  they  are  bound  to 
make  their  offer  is  before  giving  notice  of  trial,  and  they 
send  an  offer  previously,  and  make  a  mistake  in  it,  there 
is  no  reason  why  they  should  not  amend  it  by  sending 
another  notice  offering  a  larger  sum.  It  is  indeed  open 
to  the  inconvenience  which  Mr.  Francis  has  pointed  out, 
that  the  claimant  may  have  taken  the  advice  of  his 
attorney  or  surveyor  with  reference  to  the  first  offer,  and 
that  expense  may  be  thrown  away ;  but  such  cases  are 
not  likely  to  occur  frequently.  A  Company  will  not 
often  make  an  offer  without  having  considered  the 
amount,  nor,  having  made  an  offer,  correct  it  before 
giving  notice  of  triaL  If  we  see  our  way  to  a  reason- 
able and  satisfactory  construct^n  of  a  difficult  Act  of 
Parliament,  we  ought  not  to  be  deterred  from  adopting 
it  by  small  inconveniences  of  this  kind. 

Upon  the  whole  I  think  that  the  second  notice  was 
valid  and  binding,  that  it  was  given  in  time,  and  that 
this  rule  must  be  discharged. 


1864. 


Re 
Haywiro 

and 
Metropo- 
litan 
RaDway 
Company. 


Blackburn  J.  The  question  ultimately  is,  what  is 
the  construction  of  The  Lands  Clauses  Consolidation  Act, 
1845,  and  more  particularly  of  sections  68,  51,  46  and 
88  ?  The  68th  section  relates  to  cases  in  which  the  pro- 
^moters  have  actually  taken  lands  for  or  injuriously 
affected  lands  by  the  execution  of  their  works,  and  it 
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provides  that  the  claimant  may  give  his  claim  in  writingj 
and  demand  compensation^  stating  the  amount^  and 
if  the  amount  exceeds  50/.,  he  may  have  the  matter 
settled  by  arbitration,  or  by  the  verdict  of  a  jury; 
in  the  latter  case^  unless  the  Company  are  willing  to 
pay  the  amount  of  compensation  claimed,  and  enter 
into  a  written  agreement  for  that  purpose, ''  they  shall, 
within  twenty-one  days  after  the  receipt  of  such 
notice,  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  for  settling  the  same  in  the  manner  herein  provided, 
and  in  default  thereof  they  shall  be  liable  to  pay  to  the 
party  so  entitled  as  aforesaid  the  amount  of  compensation 
so  claimed.'^  The  words  "  in  the  manner  herein  pro- 
vided^'  relate  back ;  therefore  we  must  see  how  it  has 
been  before  provided  that  compensation  is  to  be  assessed. 
The  previous  sections  were  framed  with  reference  to 
cases  in  which  the  Company  had  given  notice  to  persons 
that  they  meant  to  take  their  land,  and  the  compensation 
was  to  be  settled  either  by  arbitration  or  negotiation 
before  they  actually  entered  on  and  took  the  land.  The 
only  section  which  giy^s  any  account  how  the  costs  of 
an  inquiry  as  to  compensation  are  to  be  borne  is  the 
51st,  which  says  that  "on  every  such  inquiry  before 
a  jury,  where  the  verdict  shall  be  given  for  a  greater  sum 
than  the  sum  previously  offered  by  the  promoters  of  the 
undertaking,  all  the  costs  of  such  inquiry  shall  be  borne 
by  the  promoters  of  the  undertaking.^'  It  has  been 
decided  in  Richardson  v.  The  South  Eastern  Railway 
Company  (a),  which  was  affirmed  in  error  (b),  that  the 
previous  sections,  as  to  the  manner  of  assessing  compen- 
sation, were  so  far  incorporated  in  the  68th,  that,  inas- 
much as  the  landowner  required  a  larger  sum  than 

(a)  11  e.  ^.  154.  (6)  15  C,  B.  810. 
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that  offered  by  the  Company^  he  was  entitled  to  the 
costs  of  the  inquiry.  Even  if  we  were  disposed  to 
entertain  a  different  opinion^  we  should  be  clearly  bound 
to  follow  that  decision;  but^  if  the  matter  were  res 
int^ra,  I  should  of  my  own  judgment  come  to  the  same 
conclusion. 

As  to  the  question  when  the  previous  offer  is  to  be 
made,  the  only  section  bearing  upon  it  is  the  38th  [his 
Lordship  read  it.]  Therefore,  ten  days  before  the 
warrant  for  summoning  the  jury  is  issued,  the  Company 
are  to  give  a  notice,  stating  the  sum  they  offer ;  and  in 
such  cases  the  51st  section  would  be  properly  construed 
to  mean  that  the  previous  offer  spoken  of  in  that 
section  is  that  which  the  promoters  are  obliged  to 
make  ten  days  before  they  issue  their  warrant.  But 
is  the  38th  section  so  incorporated  in  the  68th  that 
the  promoters,  when  acting  under  the  latter  section, 
are  bound  to  give  that  notice  ten  days  before  they  issue 
their  warrant?  Railstone  v.  The  York^  Newcastle  and 
Berwick  Railway  Company  (a)  is  in  point,  and  as  the 
question  arose  on  demurrer  it  might  have  been  taken  to 
a  Court  of  error.  In  that  case  the  Company  had  given 
no  notice  of  their  intention  to  issue  their  warrant  for 
summoning  a  jury,  and  therefore  the  warrant  was  not 
issued  *'in  the  manner  herein  provided^'  if  sect.  38  was 
incorporated  in  sect.  68.  The  majority  of  this  Court 
held  that  the  38th  section  did  not  apply,  and  therefore 
the  Company  were  not  bound  to  give  notice  of  their 
intention  to  issue  their  warrant.  It  is  true  that  the 
Court  of  Common  Pleas,  in  Richardson  v.  The  South 
Eastern  Railway  Company  (6),  thought  that  case  did  not 
consist  with  their  decision ;  but  the  Court  of  Exchequer 
(a)  15  Q.  B.  404.  (A)  11  C.  B.  154. 
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Chamber  (a)  expressly  stated  that  all  tl||^  they  decided 
in  affirming  the  judgment  of  the  Com|)|on  Pleas  was, 
that  the  Slut  section  was  incorporated  in  the  68th^  and 
that  it  did  not  follow  that  their  decision  pnd  the  decision 
of  the  Coart  of  Queen's  Bench  in  Raihi^me  t.  The  York, 
Newcastle  and  Berwick  Railway  Compujny  {b)  might  not 
stand  together.  That  case  certainly  wff  not  there  orer- 
ruled;  and,  according  to  the  generil  rule,  the  two 
decisions  are  binding  upon  us,  and  it  mpst  be  taken  that 
the  51st  section  is  incorporated  in  the  68th,  but  the 
88th  is  not.  The  only  way  which  occurs  to  me  of 
constraing  sect.  51  is  that  it  refer«  to  any  previous 
offer  which  the  promoters  do  maluiy  though  they  are 
not  bound  to  make  any;  and  if  ^is  be  so,  looking 
at  the  section  independently  of  authority,  it  may 
well  be  argued  that  the  offer  shoqld  be  previous  to  the 
issuing  of  the  warrant.  On  the  other  hand  there  are 
many  reasons  why,  the  warrant  bieing  a  private  matter 
not  necessarily  known  to  the  claimant,*  the  binding 
time  should  be  when,  under  the  46th  section,  he  first 
gets  notice  of  the  time  and  place  of  holding  the 
inquiry.  In  The  Metropolitan  Railway  Company^  appts., 
Turnham^  respt  (c),  all  the  Judges  express  their 
opinion  that  such  is  the  rule.  It  is  very  desirable 
that  there  should  be  no  difference  of  opinion  on  this 
subject,  and  if  the  matter  were  res  integra  I  am  not 
sure  that  I  should  not  arrive  at  the  same  conclusion.  In 
Yates  V.  The  Mayor  ^c,  of  Blackburn  {d)  the  decision 
did  not  fix  the  time  when  the  tender  should  be  made. 

On  the  minor  points  I  agree  with  the  Lord  Chief 
Justice.     The  Company  may  increase  the  amount  of 


(a)  15  a  B,  810.  821. 
(c)  14  a  ^.M  5.  212. 


(h)  15  Q.  2?.  404. 
(<0  6  IT  #  N.  61. 
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their  offer^  and  amend  it  toties  quoties,  and  therefore^ 
though  the  original  offer  of  the  Company  was  of  a 
smaller  amount^  they  were  justified  in  increasing  it. 
Another*point  was,  that  inasmuch  as  for  the  convenience 
and  at  the  request  of  the  party  the  claim  is  sent  in  for 
different  items^  and  the  jury  have  assessed  the  amoimt 
in  separate  sums,  we  ought  to  consider  each  item  as  a 
separate  matter  of  inquiry.  I  do  not  agree  to  that. 
The  amount  claimed  is  the  aggregate  of  the  sums,  and 
the  jury  ought  to  have  found  in  the  aggregate,  without 
regard  to  the  individual  sums. 
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Mellob  J.  I  am  of  the  same  opinion  on  all  the 
points.  There  is  a  substantial  distinction  between  the 
case  of  a  Company  giving  notice  of  their  intention  to 
take  lands  under  the  18th  section^  and  the  case  of  a 
party  making  a  claim  against  the  Company  in  respect  of 
lands  taken  or  injuriously  affected  under  the  68th 
section.  The  machinery  is  different,  and,  upon  looking 
carefully  at  the  sections  which  apply  to  the  case  of  a 
person  whose  lauds  are  taken  under  a  notice  to  treat,  he 
may  at  his  option  state  the  particulars  of  his  claim  or 
not.  If  the  Company  do  not  agree  with  him  as  to  the 
amount  of  compensation,  and  more  than  50/.  is  claimed, 
it  is  to  be  settled  by  arbitration,  or  by  a  jury,  and,  in 
the  latter  case,  before  the  Company  issue  their  warrant 
they  are  to  give  ten  days  notice,  and  in  that  notice  they 
are  to  state  the  sum  they  are  willing  to  give.  But  the 
68th  section  is  intended  to  meet  a  different  state  of 
circumstances.  If  the  Company  have  taken  or  injuri- 
ously affected  land,  the  claimant  may  have  the  compen- 
sation assessed  under  that  section,  and  he  may  make  his 
daim,  which  ought  to  be  a  bona  fide  one,  because  it 
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puts  the  Company  under  the  liabi! 
with  costs  if  they  do  not  comp 
their  warrant  to  the  sheriff  wit 
after  receipt  of  the  notice  of  clai 
section  does  not  apply  to  that  a 
it  would  limit  the  twenty-one 
Then  I  look  at  the  51st  section^ 
the  Exchequer  Chamber  in  -Bid 
Eastern  Railway  Company  (a),  i 
GSthy  and  1  find  that  the  words 
the  inquiry.  By  that  section^  ii 
previously  offered  a  sum  equal 
given  by  the  verdict  of  the  jurj 
divided  in  a  particular  manner, 
are  proper  and  legitimate  costs  of 
to  see  what  the  Company  da  Tl 
to  the  sheriff  under  sect.  39, — t 
known  to  the  party,  and  the  sherl 
the  41st  section  the  sheriff,  on  re 
to  appoint  a  convenient  time  and 
being  less  than  fourteen  nor  more 
after  the  receipt  of  such  warran 
being  more  than  eight  miles  dist 
question,  unless  by  consent  of  tl 
and  he  is  forthwith  to  give  notic( 
but  to  the  promoters,  of  the  time 
The  promoters  may  even  then  de< 
which  the  claimant  claims  by  1 
determine  to  litigate  the  matter, 
tion,  they  are  to  give  him  not  lej 
of  the  time  and  place  of  the  inqi 
costs  which,  under  the  51st  sect 

(a)  16  a  B.  N.  8. 


XXVII.  VICTORIA. 


803 


bj  the  offer  begin  at  the  time  when  the  promoters  give 
the  party  notice  of  the  time  and  place  of  the  inquiry.  I 
do  not  say^  that  the  Master  might  not^  on  taxation,  allow 
the  costs  previously  incurred  by  the  employment  of  pro- 
fessional persons  if  it  be  shewn  that  they  were  properly 
incurred  as  preliminary  to  and  useful  for  the  inquiry. 
Therefore,  the  reasonable  time  within  which  the  offer 
must  be  made,  ends  when  notice  is  given  of  the  time 
and  place  of  the  inquiry,  the  parties  then  being  brought 
into  direct  communication  with  each  other.  On  the 
whole  I  think  the  reasonable  construction  of  this  section 
is  that  which  the  Common  Pleas  have  given  to  it  in 
The  Metropolitan  Railway  Company,  appts.,  Tumham, 
respt.  (a),  and  they  have  laid  down  a  rule  which  we  may 
safely  follow. 
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Francis  asked  that  the  rule  might  be  made  absolute, 
in  order  that  an  action  might  be  brought,  and  so  the 
opinion  of  a  Court  of  error  obtained. 

CocKBUBN  C.  J.  We  cannot  put  upon  an  Act  of  Par- 
liament a  construction  which  we  think  wrong,  though  we 
wish  the  case  could  be  taken  to  a  Court  of  error. 

Kule  discharged. 


(a)  UaB.N,a.2\2, 


804 

1864. 


HILARY  TERM 


Wednesday^ 
January  2[HiL 

Metropolitan 
Building  Act, 
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District  sur» 
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The  Queen  against  Carbuthebs. 

1.  By  The  Metropolitan  Building  Act,  1855, 18  &  19  Vict.  e.  122. «.  12^ 
wallfl  are  to  be  constructed  of  audi  substances  and  in  sach  manner  as 
are  mentioned  in  Schedule  I.  By  sect  30,  '*  notwithstanding  anything 
herein  contained,  every  public  building,  including  the  walls  &c,  shall 
be  constructed  in  such  manner  as  may  be  appro^^  by  the  disUiet  siir- 
Teyor,  or,  in  the  event  of  disapeement,  may  be  determined  bj  the 
Metropolitan  Board ;  and,  save  in  so  far  as  respects  the  roles  of  con- 
struction, every  public  buUding  shall  throughout  this  Act  be  deemed  to 
be  included  in  the  term  buildmg,  and  be  subject  to  all  the  proYisions  of 
this  Act  in  the  same  manner  as  if  it  were  a  buildins  erected  for  a  par- 
pose  other  than  a  public  purpose."  Schedule  I.  is  divided  into  '*  Pre- 
tminanr."  "  Part  I.  Kules  for  the  walls  of  dwelling  housea."  "  Part  IL 
Rules  for  the  walls  of  buildinss  of  the  warehouse  dasa."  dame  8  hi 
the  preliminary  part  regulates  the  footings  of  walls.  Sect.  3,  the  interpre- 
tation clause,  defines  a  public  building  to  mean  a  chorch,  &«.  Upon  an 
information  a^nst  a  builder  employed  in  building  a  churdi  fm  non- 
compliance with  a  notice,  under  sect  45,  by  the  district  surreyor  to 
make  the  footings  of  the  walls  according  to  clause  8,  a  justice  of  the 
peace  acting  under  sect^  46  ordered  compliance.  Held,  that  the  manner 
of  erecting  public  buildings  was  not  resulated  by  the  rules  of  ooostnie- 
tion  in  the  Act,  but  by  the  discretion  of  the  district  surveyor,  subset  to 
an  appeal  in  case  of  disagreement  to  the  Metropolitan  Board  of  Warb, 
and  that,  clause  8  in  the  preliminazy  part  of  Schedule  L  being  a  rule  of 
construction,  the  order  was  bad. 

2.  QtM^Tf,  whether,  if  a  public  building  is  beinff  erected  in  a  manner 
not  anproved  by  the  district  surveyor  or  oy  the  Metropolitan  Board  on 
appeal  to  them,  there  is  a  remedy  under  sect  45. 

TN  Michaelmas  Term,  1863, 

Addison  obtained  a  rule  calling  upon  the  prosecutor 
to  shew  cause  why  an  order,  made  by  John  T^gh,  Esq., 
one  of  the  Police  Magistrates  of  the  Metropolis,  on  the 
29th  August^  1863,  which  had  been  removed  by  cer- 
tiorari, whereby  he  ordered  the  defendant  within  fourteen 
days  from  the  date  thereof  to  comply  with  the  re- 
quisition of  the  notice  in  the  order  mentioned,  to  wit, 
that  the  defendant  should  make  the  footings  double 
the  width  of  the  proposed  walls  of  the  building  in  the 
order  mentioned,  and  that  the  defendant  should  forth- 
with  pay  to  George  Legg,  in  the  order  mentioned,  2/.  4i. 
for  his  costs  in  that  behalf,  should  not  be  quashed. 

On  the  15th  August,  1863,  an  information  and  com- 
plaint were  laid  and  made  before  one  of  the  Police 
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Magistrates  of  the  Metropolis,   by    George  Legg,  the        1864. 
district  surveyor  appointed  under  and  in  pursuance  of    The  Qubeh 
The  Metropolitan  Building  Act,  1855,  18  &  19   Vict,    cabbothers. 
c.  122.,  to  the  District  of  West  Hackney,  in  the  county 
ot  Middlesex,  that  William  Carruthers,  of  &c.,  the  defend- 
ant^ was  on  the  1st  June,  1863,  and  on  divers  subsequent 
days,  the  builder  engaged  in  building  and  executing 
certain  works  upon  a  building,  situate  in  Lamb  Lane,  in 
the  parish  of  Hackney,  in  the  county  and  district  afore- 
said, and  that  he  did,  in  erecting  and  doing  the  works 
upon  the  building,  do  certain  things  contrary  to  the 
rules  of  the  Act,  and  did  omit  to  do  certain  things 
required  by  the  Act  to  be  done,  that  is  to  say,  did  omit 
to  make  the  footings  double  the  width  of  the  proposed 
walla  of  the  said    building.     And  that,   on   the   5th 
August,  1863,  George  Legg,  as  such  surveyor,  gave  to 
the  defendant  the  following  notice  in  writing : — 
*'  Metropolitan  Building  Act,  1855. 
"  18  &  19  Vict  c.  122.  s.  45. 

"  District  Surveyor's  Office. 
"To  Mr.  Wm.  Carruihers, 
"of  &C.,  Builder. 
"  With  reference  to  the  works  at  the  building  under 
mentioned  and  now  in  progress  under  your  superinten- 
dance  as  builder  engaged  in  executing  the  same,   I 
hereby  give  you  notice  that  they  are  not  conformable  to 
the  rules  of  the  Building  Act  in  the  particulars  here- 
under stated,   and   I   require  you,   within  forty-eight 
hours  from  the  date  hereof,  to  render  the  same  conform- 
able to  the  rules  of  the  said  Act  in  such  particulars. 
"  Building  referred  to. — Church. 

''  Situation  of  Building. — Parish  of  Hackney.  Street, 
Lamb  Lane.  Number  in  street  (if  any). —  Descrip- 
tion of  Locality  (if  the  site  be  vacant  ground). — 
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1864.        "  Particulars  of  Work  done  contrary  to  the  Act  and  to 
The  Queen  ^®  amended. — The  footings  not  being  doable  the 

Cabeutherb.  '^'^idth  of  the  intended  walls  of  the  said  buildings. 

''  Particulars  of  Work  required  to  be  done  by  the  Act, 
but  omitted,  and  now  to  be  done.^The  footings  to 
be  made  double  the  width  of  the  proposed  walls. 
"Particulars  of  Work  to  be  cut  into,  laid  open  or 
pulled  down  to  ascertain  the  nature  of  the  woiiu 
executed. — 
"Dated  this  5th  day  of  August,  1863. 

"  Signature  of  District  Suryeyor, 

''  Geo.  Legg, 
"  District  of  West  Hackney." 
The  defendant  made  default  in  complying  with  the 
requisitions  of  the  notice,  and  thereupon  a  summons 
was  issued  and  served  upon   him,   requiring  him  to 
appear  and  answer  the  information  and  complaint.   The 
information  and   complaint  were  heard   on  the  29th 
August,  when  it  was  proved  that  the  building  referred 
to  was  a  church,  and  it  was  contended  that  the  rales 
of  construction  of  buildings  contained  in  The  Metro- 
politan  Building  Act,  1855,  were  confined  to  private 
buildings   and    buildings  of  the   warehouse  class,  and 
were  not  applicable  to  public  buildings,  and  that  the 
Act  gave  the  magistrate  no  jurisdiction  over  and  no 
power  to  interfere  with  the  construction  of  any  puUic 
building,  but  that  in  pursuance  of  sect.  30  all  public ' 
buildings  were  to  be  constructed  under  the  supervisioD 
and  responsibility  of  the  district  suirveyor,  subject,  in  ii^ 
event  of  disagreement  between  him  and  the  builder,  to 
an  appeal  to  the  Metropolitan  Board  of  Works.    The 
magistrate 'overruled  the  objection  and  made  the  order 
in  question. 
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Lush  {Phear  with  him),  for  the  prosecutor. — The  order  1864. 
was  made  mider  sect.  46  of  The  Metropolitan  Building  The  Qubbh 
Act,  1855,  18  &  19  Vict  c.  122.,  which  enacts  that,  "  If  CAUEJiHERs. 
in  erecting  any  building  or  in  doing  any  work,  to,  in,  or 
upon  any  building,  anything  is  done  contrary  to  any  of 
the  rules  of  this  Act,  or  anything  required  by  this  Act 
is  omitted  to  be  done ;''  "  the  district  surveyor  shall  give 
to  the  builder  engaged  in  erecting  such  building,  or  in 
doing  such  work,  notice  in  writing  requiring  such  builder, 
within  forty-eight  hours  from  the  date  of  such  notice, 
to  cause  anything  done  contrary  to  the  rules  of  this  Act 
to  be  amended,  or  to  do  anything  required  to  be  done 
by  this  Act,  but  which  has  been  omitted  to  be  done." 
By  sect.  46,  in  default  of  compliance  with  the  notice, 
the  builder  may  be  summoned  before  a  justice  of 
the  peace,  and  if  ^4t  appears  to  such  justice  that  the 
requisitions  made  by  such  notice  or  any  of  them  are 
authorized  by  this  Act,  he  shall  make  an  order  on  such 
builder  commanding  him  to  comply  with  the  requi- 
sitions of  such  notice,  &c.'' 

A  church  is  a  ''  public  building''  within  the  definition  ^ 

of  that  phrase  in  the  interpretation  clause,  sect.  8: — 
^'  Public  building  shall  mean  every  building  used  as  a 
church,  chapel,  or  other  place  of  public  worship.''  The 
Act  is  divided  into  parts,  and  by  sect.  6,  which  is  in 
Part  I.,  headed  "  Regulation  and  supervision  of  build- 
ings," ''the  following  buildings  and  works  shall  be 
exempt  from  the  operation  of  the  first  part  of  this  Act." 
Then  comes  an  enumeration  of  various  public  buildings, 
but  churches  are  not  mentioned;  and  they  therefore 
remain  within  the  operation  of  the  first  part  of  the  Act 
Sect  7  says,  "  With  the  exemptions  herein-before  men- 
tioned, this  Act  shall  apply  to  all  new  buildings."     As 


t 


806  HILARY  T^ 

1864.  "  Particulars  of  Work  donp  -ty,  sucli  as  the 

The  Queen            ^e  amended.— The  ^trncted  and  the 

^      ^-                  width  of  the  intr  prescribes  rules  for 

CAKRUTnERS.  , 

"  Particulars  of  W  -e  within  the  metro- 

bnt  omittc"  ^^^  8^*11  te  constructed 

be  made  ^^  "^^^^  thickness  and  in  such 

"  Partieklf  .oned  in  the  first  Schedule  annexed 

pi,r         ^  the  "  Preliminary^'  part  of  Schedule  I., 
.ding  shall  be  enclosed  with  walls  constructed 
>^  stone,  or  other  hard  and  incombustible  sub- 
^fces,  and  the  foundations  shall  rest  on  the  soM 
^undy  or  upon  concrete  or  upon  other  solid  substruc- 
j  tare"    The  8th  and  last  dause  of  that  preliminary  part 

is,  "  The  projection  of  the  bottom  of  the  footing  of  every 
wall^  on  each  side  of  the  wall,  shall  be  at  least  equal  to 
one  half  of  the  thickness  of  the  wall  at  its  base;  and 
the  diminution  of  the  footing  of  every  wall  shall  be 
formed  in  regular  ofisets,  and  the  height  from  the  bottom 
of  such  footing  to  the  base  of  the  wall  shall  be  at  least 
equal  to  one  half  the  thickness  of  the  wall  at  its  base." 
This  is  the  regulation  which  the  surveyor  seeks  to 
enforce;  and  it  is  in  its  nature,  and  with  reference  to  its 
object,  applicable  to  all  buildings.  Parts  I.  and  II.  of 
Schedule  I.  contain  rules  for  the  walls  of  dwelling- 
houses  and  buildings  of  the  warehouse  class.  But  in 
the  case  of  public  buildings  there  are  no  specific  regu- 
lations for  the  thickness  of  their  walls  and  some  other 
particulars  prescribed  as  to  those  two  classes  of  build- 
ings :  those  being  left  to  the  discretion  of  the  district 
surveyor  he  may  require  more  than  is  prescribed  in 
the  case  of  private  buildings,  his  discretion  being  subject 
to  be  reviewed  by  the  Metropolitan  Board  under  sect. 
30.  By  that  section,  "  Notwithstanding  anything  herein 
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contained,  erery  public  building,  including  the  walls,  18G4. 
roofs,  floors,  galleries^  and  staircases,  shall  be  constructed  The  Queen 
in  such  manner  as  may  be  approved  by  the  district  sur-  c^^acTHERB 
veyor,  or,  in  the  event  of  disagreement,  may  be  deter- 
mined by  the  Metropolitan  Board ;  and,  save  in  so  far 
as  respects  the  rules  of  construction^  every  public 
building  shall  throughout  this  Act  be  deemed  to  be 
included  in  the  term  building,  and  be  subject  to  all  the 
provisions  of  thii  Act,  in  the  same  manner  as  if  it  were 
a  building  erected  for  a  purpose  other  than  a  public 
purpose/'  The  last  clause  applies  only  to  those  things 
which  are  left  at  large  in  the  Act  with  reference  to  public 
buildings ;  but  it  makes  special  provision  for  the  foot- 
ings of  the  walls  in  the  Preliminary  rules  of  the  Sche- 
dule. {^Blackburn  J.  Is  not  the  rule  in  sect.  12  one  of 
the  rules  of  construction  referred  to  in  the  last  clause  of 
sect  30  ?]  No.  The  rules  of  constraction  are  contained 
in  Parts  I.  and  II.  of  Schedule  I.  \Blackbum  J. 
It  is  difficult  to  say  that  the  first  of  the  Preliminary 
rules,  which  prescribes  that  every  building  shall  be  en- 
closed with  walls  constructed  of  certain  materials,  is  not 
a  rule  for  the  construction  of  the  building.]  Where  the 
word  '' construction^'  is  used,  the  whole  building  is 
regarded :  and  rules  are  given  for  the  construction  of 
it  from  the  foundation  to  the  top.  It  is  not  to  be 
supposed  that  the  Legislature  would  not  have  prescribed 
regulations  for  the  construction  of  the  walls  of  public 
buildings.  [^Cockhum  C.  J.  They  may  have  presumed 
that  the  district  surveyor  would  insist  on  proper  foot- 
ings. Blackburn  J.  The  Legislature  may  have  thought 
it  well  that  in  the  erection  of  public  buildings  the  archi- 
tect should  not  be  fettered  by  rules  of  construction 
prescribed  in  the  Act.]    That  would  be  a  reason  why  they 

VOL.   IT.  3   Q  B.   &   8. 


XXVIL   VICTORIA.  809 

contained,  erery  public  building,  including  the  walls,  18C4. 
roofs,  floors,  galleries,  and  staircases,  shall  be  constructed  xhe  Queen 
in  such  manner  as  may  be  approved  by  the  district  sur-  ^  bctherb 
veyor,  or,  in  the  event  of  disagreement,  may  be  deter- 
mined by  the  Metropolitan  Board ;  and,  save  in  so  far 
as  respects  the  rules  of  construction,  every  public 
building  shall  throughout  this  Act  be  deemed  to  be 
included  in  the  term  building,  and  be  subject  to  all  the 
provisions  of  this  Act,  in  the  same  manner  as  if  it  were 
a  building  erected  for  a  purpose  other  than  a  public 
purpose/'  The  last  clause  applies  only  to  those  things 
which  are  left  at  large  in  the  Act  with  reference  to  public 
buildings ;  but  it  makes  special  provision  for  the  foot- 
ings of  the  walls  in  the  Preliminary  rules  of  the  Sche- 
dule. [^Blachbum  J.  Is  not  the  rule  in  sect.  12  one  of 
the  rules  of  construction  referred  to  in  the  last  clause  of 
sect  30  ?]  No.  The  rules  of  constraction  are  contained 
in  Parts  I.  and  II.  of  Schedule  I.  \Blackbum  J. 
It  is  difficult  to  say  that  the  first  of  the  Preliminary 
rules,  which  prescribes  that  every  building  shall  be  en- 
closed with  walls  constructed  of  certain  materials,  is  not 
a  rule  for  the  construction  of  the  building.]  Where  the 
word  "  construction"  is  used,  the  whole  building  is 
regarded :  and  rules  are  given  for  the  construction  of 
it  from  the  foundation  to  the  top.  It  is  not  to  be 
supposed  that  the  Legislature  would  not  have  prescribed 
regulations  for  the  construction  of  the  walls  of  public 
buildings.  [^Cochbum  C.  J.  They  may  have  presumed 
that  the  district  surveyor  would  insist  on  proper  foot- 
ings. Blackburn  J.  The  Legislature  may  have  thought 
it  well  that  in  the  erection  of  public  buildings  the  archi- 
tect should  not  be  fettered  by  rules  of  construction 
prescribed  in  the  Act.]    That  would  be  a  reason  why  they 

VOL.   IT.  3   Q  B.   &   8, 
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1864.        should  not  prescribe  for  public 

The  QuEBw    ness  or  height  of  the  walls^  the  lei 

Cabbothers.  'w^iiidows,  or  how  the  beams  shod 

the  thickness  and  height  of  the  wi 

security  of  the  building  that  it  si 

which  is  double  its  own  thickn( 

The  footing  is  essentially  and  ne 

and  the  rule  respecting  it  is  a  ru 

cannot  see  any  reason  why  that 

should  be  subjected  to  the  rules  o 

the  rest     The  Legislature  could  i 

poses  public  buildings  might  be 

therefore  have  been  idle  to  lay  dow 

for  them ;  but  the  district  surveyo 

would  see  that  the  building  was 

regard  to   personal    safety.     For 

exclude  public  buildings  from  the 

laid  down  with  reference  to  the 

buildings.     Blackburn  J.   Theseco 

rules,  that  "every  wall  construct 

other  similar  substances,  shall  be 

solidly  put  together  with  mortar  or 

forbidden  the  exercise  of  the  great  s 

Pfren  in  the  construction  of  the 

Cathedral,  which  lies  in  this,  that 

cut  horizontally  round  the  base  a: 

heights  on  the  exterior,  and  in  the 

iron  chains,  and  the  grooves  were 

lead ;  so  that  the  form  of  the  dom 

the  welding  in  of  iron  chains,  a 

upon  mortar  or  cement]     It  u 

in  the  Metropolis  and  its  neighl 

any  person   erecting   a  public   as 
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building  with  walls  of  wooden  materials*  [Mellar  3.  1864. 
It  is  not  to  be  supposed  that  the  district  surveyor  or  the  The  Queev 
Metropolitan  Board  would  give  their  consent  to  the  caebui'hebs. 
construction  of  a  public  building  with  walls  of  wooden 
materials.]  The  earlier  words  of  sect.  30  shew  that 
something  has  been  enacted  which^  but  for  that  sec- 
tion, would  affect  public  buildings.  If  the  Legis- 
lature had  intended  that  every  public  building  should  be 
erected  as  approved  by  the  district  surveyor,  there 
was  no  occasion  to  enact  that  ^'  every  public  building, 
including  the  walls,  roofs,  floors,  galleries,  and  stair- 
cases, shall  be  constructed  in  such  manner  as  may  be 
approved  by  the  district  surveyor.''  [^Cockbum  C.  J. 
The  section  subjects  public  buildings  in  respect  of  con- 
struction to  the  district  surveyor,  but,  as  to  all  other 
matters,  to  the  provisions  of  the  Act.]  Using  the  word 
"  construction'^  in  that  wide  sense,  there  is  no  provision 
in  the  Act  which  is  not  a  rule  of  construction.  [  Cockburn 
C.  J.  The  8th  and  9th  sections,  which  determine  what 
shall  be  deemed  new  buildings,  namely,  either  where  a 
building  is  altogether  new  or  where  there  is  an  alteration 
or  addition  to  the  old  works,  would  apply  to  public 
buildings  so  as  to  bring  the  building  within  the  operation 
of  the  Act,  and  consequently  within  sect,  30.  The  10th 
section  also  might  apply  so  far  as  sect.  30  gives  the  sur- 
veyor a  discretion.]  Sect.  11  enacts:  '* Whenever  any 
old  buildings  are  separated  by  timber  or  other  partitions 
not  in  conformity  with  this  Act,  then,  if  such  partitions 
are  removed  to  the  extent  of  one  half  thereof,  such 
buildiftgs  shall  as  respects  the  separation  thereof  be 
deemed  to  be  new  buildings."  Supposing  tfiere  was  a 
partition  between  two  public  buildings,  and  the  partition 
were  removed  to  the  extent  of  one  half,  the  district  sur- 
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1864.  veyor  would  have  no  discretion  to  say  it  was  a  new  build- 
The  QoEBH  ^°B  within  the  Act.  [Cockbum  C.  J.  Under  sect.  10  the 
surveyor  would  say,  "  This  is  a  new  building  within  the 
Act.^'  There  is  no  rule  of  construction  laid  down ;  the 
10th  section  only  says  if  it  is  removed  to  the  extent  of 
one  half  it  becomes  a  new  building  within  the  meaning 
of  the  Act.  There  are  many  other  provisions  in  the  Act 
which  are  not  rules  of  construction.  His  lordship 
referred  to  sects.  21,  27,  28.  Blackburn  J.  Sect  30 
contemplates  that  at  some  time  the  district  surveyor  and 
the  builder  shall  agree  on  the  manner  in  which  the 
building  shall  be  constructed,  for  it  provides  ''in  the 
event  of  disagreement'^  there  shall  be  an  appeal  to  the 
Metropolitan  Board;  and  this  is  carried  out  by  sect '38, 
which  requires  that  before  any  building  is  commenced 
the  builder  shall  give  to  the  district  surveyor  full  notice 
how  he  is  going  to  build;  and  by  sect  39  the  district 
surveyor  must  say  if  he  does  not  approve  it,  and  then 
there  would  be  an  appeal  to  the  Metropolitan  Board.] 
There  is  a  penalty  in  sect.  41  for  not  giving  notice.  The 
Metropolitan  Board  have  no  power  to  enforce  their 
determination.  Sect.  48  only  gives  power  to  a  justice 
of  the  peace  to  enforce  what  the  district  surveyor  re- 
quires in  pursuance  of  the  Act^  not  to  enforce  an  award 
of  the  Metropolitan  Board.  [Blackburn  J.  If  the  dis- 
trict surveyor  gives  notice  to  the  builder  to  construct 
the  building  in  the  manner  which  has  been  approved 
by  him,  and  in  the  event  of  appeal  approved  by  the 
Metropolitan  Board,  he  is  giving  notice  to  the  builder 
to  do  what  the  Act  requires.  Suppose  the  notice  had 
been  that  the  defendant  should  build  only  in  a  particular 
manner,  and  among  other  things  make  the  footings 
double  the  thickness  of  the  walls,  and  the  defendant  had 
built  differently,  and  the  district  surveyor  proceeded  to 
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require  him  to  set  that  right  according  to  the  Act :  I  should        is64. 
have  thought  that  the  magistrate  would  have  had  power    xhe  Quebn 
to  make  an  order.  Or  if  the  Board  had  given  their  sane-   ^^^ 
tion  to  a  plan,  a  notice  by  the  district  surveyor  that  the 
builder  was  not  constructing  according  to  it  would  be 
within  the  meaning  of  sect  45.}     The  decision  of  the 
Metropolitan   Board  is  not  a  rule  of  the  Act  within 
sect  46.     [Blackburn  J.  It  would  be  a  rule  of  construc- 
tion under  sect  30.]     Specific  rules  are  laid  down  by 
the  Act  with  certain  particulars;  if  the  Legislature  had 
meant  to  include  the  decision  of  the  Metropolitan  Board 
they  would  have  said  so. 

Addison,  for  the  defendant— By  sect  6  certain  build- 
ings and  works  therein  named  and  specified  are  wholly 
ei^empt  from  the  operation  of  the  Act.  But  all  other 
buildings,  public  as  well  as  private,  are  put  under  the 
controul  of  the  district  surveyor,  who  has  ample  power 
to  inspect  the  progress  of  the  works  at  any  time,  and  to 
order  any  to  be  puUed  down  which  have  been  erected 
without  proper  notice,  or  are  not  built  according  to  the 
provisions  of  the  Act,  The  rules  of  construction  of 
buildings  begin  at  sect.  12,  which  incorporates  those 
as  to  the  construction  of  walls  in  Schedule  I.,  and 
they  continue  almost  throughout  the  Act.  [He  re- 
ferred to  sect  13,  under  the  heading  "Recesses  and 
openings/'  sects.  14—20,  22,  26,  27,  28,  imder  the 
heading  "  Miscellaneous.*']  By  sect.  30,  these  rules  are 
confined  to  buildings  which  are  not  public :  and  in  the 
case  of  public  buildings,  if  there  is  a  disagreement 
between  the  builder  and  the  district  surveyor  as  to  the 
construction  of  the  walls  and  their  footings,  the  appeal  is 
to  the  Metropolitan  Board,  who,  by  sect.  62,  have  power 
to  appoint  a  "  superintending  architect  of  Metropolitan 
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1864.       buildings/' and  not  to  a  police  magistrate.  [Cockbum  C.  J. 


The  QuEBx  Suppose  the  Metropolitan  Board  are  of  opinion  that  the 
Cabbuthebs.  requirements  of  the  district  surveyor  are  rights  how  is 
their  decision  to  be  enforced?]  If  there  is  any  diflBculty 
in  enforcing  it^  that  must  be  the  subject  of  future  legis- 
lation. [Blackburn  J.  By  sect  56^  whenever  a  builder 
is  desirous  of  erecting  a  building  to  which  the  rules  of 
the  Act  are  inapplicable,  he  is  to  make  application  to 
the  Metropolitan  Board  stating  how  he  is  going  to  build, 
and  obtain  their  approval;  and  perhaps,  if  he  has  not 
done  that,  the  district  surveyor  may  compel  him  to  poll 
it  down  and  begin  again.]     [He  was  then  stopped.] 


CocKBURN  C.  J.  We  are  all  agreed  that  the  coarse 
of  proceeding  adopted  in  this  case  was  erroneous,  and 
that  the  order  must  be  quashed.  The  question  turns 
on  the  effect  of  the  30th  section  of  The  Metropolitan 
Building  Act,  1855.  [His  Lordship  read  it]  The 
effect  of  that  section  is  to  enact  that  whereas  the  rules 
of  construction  contained  in  the  Act  apply  to  all  build- 
ings not  included  in  the  term  "  public  building,''  in  the 
case  of  a  public  building,  instead  of  the  general  provi- 
sions of  the  Act  taking  effect,  the  manner  in  which  such 
building  shall  be  constructed  shall  be  determined  by 
the  district  surveyor,  subject  to  an  appeal,  in  case  of 
disagreement,  to  the  Metropolitan  Board.  In  the  Act 
are  various  enactments  as  to  the  construction  of  such 
buildings  as  are  not  included  in  the  30th  section.  And 
with  respect  to  walls,  the  rules  applicable  to  their  con- 
struction are  found  in  the  first  Schedule.  That  Schedule 
contains  preliminary  rules  applicable  to  buildings  of 
every  sort ;  and  with  reference  to  dwelling-houses  and 
buildings  of  the  warehouse  class,  in  Parts  L  and  IL 
there  are,  in  addition,  special  rules  applicable  exclusively 
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to  each  of   those  two  classes  respectively:   but  the        1864. 
subject  of  walls  is  treated  as  a  matter  of  construction^    The  Qubbh 
and  rules  are  laid  down  with  reference  to  their  con-    Caubitthbes. 
struction;  and  therefore^  as  a  wall  is  necessarily  a 
part  of  the  buildings  if  under  the  30th  section  public 
buildings^  so  far  as  respects   the  rules  of  construc- 
tion, are   excluded  from  the  general  operation  of  the 
Act,  and  brought  within  the  special  enactment  of  that 
section,  it  seems  impossible  to  say  that  the  wall  is  a 
part  of  the  building  to  be  constructed  according  to  the 
rules  in  the  Act  where  the  building  is  private,  but  not 
a  part  of  it  where  the  building  is  public.     It  is  said  that 
sect.  30  is  merely  a  cumulative  provision,  and  that  we 
must  assume  that  whatever  the  Act  prescribes  as  to  the 
construction  of  a  wall  in  the  case  of  private  buildings  is 
to  be  applied  to  a  public  building,  and  that  the  district 
surveyor  may  impose  such  further  terms  or  conditions 
as,  in  his  discretion,  he  thinks  proper,  subject  to  an 
appeal  to  the  Metropolitan  Board.     I  must  say  that  is 
straining,  and  almost  perverting,  the  language  of  the 
section,  which  would  have  been  framed  very  diflTerently 
if  such  had  been  the  intention  of  the  Legislature  ;  it 
would  have  said  that  public  buildings  should  be  subject 
to  the  general  rules  of  construction  provided  for  other 
classes  of  buildings,  and  in  addition  the  district  surveyor 
might  impose  such  terms  and  conditions  as  he  might 
think  proper  and  suitable.     The  section  begins  by  saying 
that  the  construction  of  public  buildings  shall  be  accord* 
ing  to  the  requirements  of  the  district  surveyor ;  and  adds 
this  further  provision,  that  with  respect  to  other  matters 
independent  of  construction  public  buildings  shall  be 
subject  to  the  provisions  of  the  Act.     Mr.  Lush,  in  the 
course  of  his  argument,  was  disposed  to  contend  that  there 
were  no  other  cases  in  which  the  provisions  of  the  Act 
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Blackburn  J.  The  order  of  the  magistrate  proceeds  1304. 
on  the  ground  that  the  defendant  omitted  to  do  certain  The  Quibh 
things  required  by  the  Act  to  be  done,  to  wit,  omitted  c^^uthbbs. 
"  to  make  the  footings  double  the  width  of  the  proposed 
walls  of  the  said  building/'  If  the  Act  imposes  an 
obligation  upon  the  person  erecting  the  building  to  do 
that,  this  conviction  is  right ;  but  if  the  Act  does  not 
impose  such  an  obligation,  then,  whatever  other  penalties 
for  the  omission  there  may  be  in  the  Act,  this  convic- 
tion is  wrong.  I  think  that  no  such  duty  is  imposed  in 
the  case  of  a  public  building.  In  the  case  of  an  ordinary 
building  the  duty  is  imposed  in  very  plain  words.  The 
12th  section,  which  is  the  first  operative  enactment  on 
this  matter,  is,  ''Walls  shall  be  constructed  of  such 
substances  and  of  such  thickness  and  in  such  manner 
as  are  mentioned  in  the  first  Schedule  annexed  hereto.'^ 
And  the  first  Schedule,  in  the  8th  rule  of  the  prelimi- 
nary part,  says,  "  The  projection  of  the  bottom  of  the 
footing  of  every  wall,  on  each  side  of  the  wall,  shall  be 
at  least  equal  to  one  half  of  the  thickness  of  the  wall  at 
its  base  ;**  and  therefore,  if  this  were  an  ordinary  building, 
the  case  would  be  clear.  But  then  comes  the  30th 
section.  It  does  not  say  that  all  the  previous  rules  sliall 
apply  unless  the  district  surveyor  and  the  Metropolitan 
Board  relax  them,  nor  does  it  say  that  the  preceding 
rules  shall  apply,  and  that  the  district  surveyor  and  the 
Metropolitan  Board  may  add  other  things ;  but  it  enacts 
expressly,  ''  Every  public  building,  including  the  walls, 
&c.,  shall  be  constructed  in  such  manner  as  may  be 
approved  by  the  district  surveyor,  or,  in  the  event  of 
disagreement,  may  be  determined  by  the  Metropolitan 
Board.''  And  though  the  last  part  of  the  section  is  not 
neatly  worded,  I  take  the  efiect  of  the  section  to  be,  that 
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Tho  QuEBX 
Ga&buthe&s. 


1 


the  only  rule  of  construction  as 
that  they  shall  be  constructed  in 
approved  of  by  the  district  surve 
disagreement,  may  be  determine 
Board;  in  all  other  respects  pu 
subject  to  the  provisions  of  the  1 
how  rules  as  to  the  constructioi 
not  include  a  rule  regulating  i 
what  size  the  walls  shall  be  bui 
obliged  to  adopt  that  constructio 
under  this  Act  how^  if  the  distri< 
of  the  construction  of  a  public 
ment  is  to  be  determined  by  th 
nor  when  that  is  to  be  done ;  no 
being  done^  how  the  determim 
to  be  enforced.  Probably  the  8( 
hurriedly  while  the  bill  was  passi 
But,  however  that  may  be,  it  is  d 
could  not  convict  the  defendai 
that  in  a  public  building  the  fool 
thickness  of  the  wall.  There  is  n 
therefore  the  order  of  the  magist 


Mellor  J.  The  construction 
is  a  reasonable  one,  and  I  shoul 
to  it,  because  the  discretion  we  a 
surveyor  subject  to  the  Metropol 
and  it  would  have  been  wise  men 
crction  plus  the  rules  of  construe 
cannot  see  anything  in  the  Act  t< 
tion.  The  language  of  sect.  30 
anything  herein  contained  ;**  thai 
rules  which  go  before,  or  in  the 
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Act,  or  the  rules  which  occur  after,  "  every  public  build-        1864. 
ing,  including  the  walls,  &c.,  shall  be  constructed  in  such    The  Qubbn 
manner  as  may  be  approved  by  the  district  surveyor,  or,    carbuthbrs. 
in  the  event  of  disagreement,  may  be  determined  by 
the  Metropolitan  Board;  and  then  follow  the  words 
'^  and,  save  in  so  far  as  respects  the  rules  of  construc- 
tion,''  public  buildings  shall  be  subject  to  all  the  pro-  * 

visions  of  the  Act  The  language  of  the  section  seems 
to  me  carefully  to  exclude  public  buildings  from  the 
operation  of  the  rules  of  construction  to  be  found  either 
before  or  after  in  the  Act,  and  to  prevent  the  discretion 
of  the  district  surveyor  being  limited  by  those  rules  and 
to  subject  it  only  to  the  supervision  of  the  Metropolitan 
Board.  I  think  also  that  the  preliminary  rules  in 
Schedule  I.  are  rules  of  construction,  and  are  satisfied 
by  being  applicable  to  the  two  classes  of  buildings 
mentioned  in  Parts  I.  and  II.,  viz.  dwelling-houses  and 
buildings  of  the  warehouse  class.  As  to  the  objection 
to  the  jurisdiction  of  the  magistrate,  if  the  surveyor 
exercises  any  discretion  the  same  difficulty  would  occur, 
because  his  discretion  is  always  subject  to  the  revision 
of  the  Metropolitan  Board;  and  therefore,  unless  he  is 
tied  down  precisely  to  the  preliminary  rules  with  refer- 
ence to  walls,  we  should  not  get  out  of  the  difficulty  by 
adopting  Mr.  Lush's  construction  as  the  true  one, — we 
should  only  say  that  it  applied  to  fewer  cases.  For 
these  reasons  I  am  of  opinion  that  the  construction  put 
upon  the  section  by  the  Lord  Chief  Justice  and  my 
brother  Blackburn  is  right. 

Order  quashed. 
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Wednesday^ 
January  ^Oth. 

JDen^i  BuUd- 
ing  Society, 
Friendly 


Purciaife  of 

land* 

Award. 

10(y.4,c.66. 

*.27. 

6  #  7  »^.  4. 

C.32. 


The  Queen,  on  the  Prosecution  of  William 
Henry  Hughes,  against  Louis  Tennyson 
D'Eyncourt,  Esq.,  and  Edward  Layton. 

The  rules  of  a  Society  in  the  Metropolitan  IHstrict,  reffistered  in  1852; 
under  Stat  6  &  7  W.  4.  c.  32.,  as  a  Benefit  Building  Soaetj,  sUted  that 
the  princitial  object  of  the  Society  should  be  to  enable  its  memberi,  bj 
ireekly  subscriptions,  to  purchase  fi^eehold  property  in  shares;  that  ereiy 
member,  upon  receiving  the  money  advanced  to  him,  should  execute 
a  mortgage  of  the  property  offered  as  a  security  for  all  payments 
due  and  to  become  due  according  to  the  rules  upon  his  share  or  shares ; 
that  if  a  member  continued  in  arrear  until  his  fines  amounted  to  the  sum 
already  paid  in  his  shares  should  be  forfeited  to  the  Society;  and 
that  any  member  might  withdraw  from  the  Society,  bat  he  must  pay 
his  share  of  the  expenses  of  the  Society,  with  all  fines  due,  up  to  the 
time  of  his  withdrawing.  In  1853  the  directors  purchased  a  freehold 
estate,  partly  by  the  subscriptions  of  the  members,  and  partly  with 
money  borrowed  for  the  purpose,  and  it  was  divided  into  allotmenti 
among  such  of  the  members  as  desired  to  have  land.  The  memben 
who  had  no  allotment  made  to  them  continued  as  investing  memben,  ss 
contradistinguished  from  those  who  were  also  allottees.  In  18^,  L, 
who  was  a  subscribing  member,  agreed  to  take  two  allotments,  and  to 
continue  his  weekly  subscriptions.  In  1858,  the  Society  sent  a  drculsr 
to  those  members  who  were  not  allottees,  and  to  allottees  also  if  thev  wen 
investing  members,  that  they  had  decided  not  to  receive  any  further 
subscriptions  from  investine  members,  but  to  consider  them  as  with- 
drawing members.  After  the  26th  March,  1855,  L,  discontinued  the 
payment  of  his  weekly  subscriptions;  and  after  notice  of  arbitration 
pursuant  to  one  of  the  rules  and  stat  10  G,  4.  c.  56.  «.  27.,  an  awaid 
was  made  against  him  for  payment  of  69/.  8«.  4<i.  Upon  his  refusal 
to  pay  that  sum,  an  application  was  made  to  a  police  maffistrate  to 
enforce  the  award,  which  he  declined  to  do.  Upon  a  rule  oiling  upon 
the  magistrate  to  enforce  the  award :  held, 

1.  That  the  Society  had  not  ceased  to  exist  bv  reason  of  the  purchase 
of  land ;  that  if  that  was  a  misapplication  of  the  funds,  the  remedy  for 
members  who  had  not  assented  to  it  was  in  a  Court  of  equity,  and 
therefore  the  award  was  duly  made. 

2.  That  the  notice  to  investing  members  that  no  further  subscriptions 
would  be  received  was  inoperative  as  being  an  unauthorized  proceeding 
and  that  the  shares  of  a  member  did  not  become  forfeited  on  nis  ceasing 
to  pay  his  weekly  subscriptions  and  fines  until  so  declared  by  the  Society, 
and  therefore  L,  continued  a  member  of  the  Society. 

3.  That  the  magistrate  ought  to  have  made  an  order. 

FN   Hilary  Term,  1863,  Hayes  Seijt.  obtained  a  rule, 

at  the  instance  of  William  Henry  Hughes^  trustee  of 

The  North  London  Benefit  Building  Society,  registered 
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under  stat.  6  &  7  W^.  4  c.  32.,  for  the  registration  of  1861. 
Benefit  Building  Societies,  calling  upon  Louis  Tennyson  The  Quben 
UEynconrty  Esq.,  one  of  the  Police  Magistrates  of  the  d'Eyhcourt 
Metropolis,  and  Edward  Layton,  to  shew  cause  why  the  *°^  Another. 
said  magistrate  should  not  make  an  order  to  enforce  an 
award  made  by  arbitrators  under  sect.  27  of  stat  10  6r.  4. 
c,  56.,  to  consolidate  and  amend  the  laws  relating  to 
Friendly  Societies,  the  provisions  of  which  are  incorpo- 
rated by  stat.  6  &  7  ^.  4.  c.  32.  Upon  cause  being 
shewn  against  that  rule,  it  was  enlarged  in  order  that 
the  facts  'should  be  stated  in  a  case;  and,  the  parties 
not  being  able  to  agree  as  :o  them,  the  matter  was 
referred  to  an  arbitrator,  who  stated  the  following  case. 
On  the  10th  May^  1852,  about  300  persons  formed 
themselves  into  a  Society  intended  to  be  established 
under  the  provisions  of  stat.  6  &  7  ^.  4.  c.  32.  At  the 
first  meeting  held  for  the  establishment  of  the  Society,  it 
was  stated  that  the  object  of  the  Society  was  to  enable 
those  persons  who  might  join  it  to  procure  a  vote  for  the 
county  by  obtaining  the  allotment  of  a  piece  of  land. 
Layton  was  not  present  at  the  meeting,  but  he  was 
aware  at  the  time  when  he  took  shares  in  the  Society 
that  one  of  its  objects  was  the  purchase  of  land.  Rules 
for  the  conduct  of  the  Society  were  prepared,  and  were 
certified  by  the  barrister  at  law  appointed  to  certify  the 
rules  of  Savings  Banks,  &c.,  on  20th  May,  1852;  and 
the  society  was  on  the  same  day  registered,  nnder  stat. 
6  &  7  »^.  4.  c.  82.,  by  the  name  of  The  North  London 
Benefit  Building  Society  [a  copy  of  those  rules  and  some 
amended  rules  was  annexed  to  the  case.]  Layton  joined 
the  Society  as  an  investing  member  (there  being  at  that 
time  no  other  class  of  members)  by  subscribing  for  two 
shares  on  the  81st  May,  1852,  and  he  made  payments 
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T. 

D'Etmcoubt 
and  Another. 
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on  account  of  his  subscriptions^ 
the  9th  October,  1854^  amounting  ^ 
he  ceased  to  make  such  payment 
arrear  in  respect  thereof 

A  freehold  estate  at  Ei\field  ws 
under  the  authority  of  the  dire< 
named  by  them^  and  was  coi 
persons  in  July,  1853.  They  wer 
the  directors  to  purchase  and  tab 
although  the  name  of  the  Society 
conveyance,  the  land  was  bougl 
belonging  to  the  Society,  being 
members,  and  partly  with  money 
pose  by  the  directors  from  the  b 
The  title  to  the  estate  was  exami 
the  conveyance  prepared  by  the  s 
The  freehold  estate  at  EnfieU  ^ 
ments  amongst  such  of  its  memi 
land,  and  the  whole  of  it  was 
members,  and  many  of  the  allc 
to  the  members  who  thus  bei 
The  members  who  had  no  allotm 
tinned  as  investing  members  as  c< 
the  other  members  who  were  alsc 

On  the  26th  March,  1855,  . 
the  allottees,  and  on  that  day  h 
to  the  Board  of  the  Society 
randum  : — '^  No.  of  Regr.,  501. 
&C.,  do  agree  to  take  two  allot] 
land  situate  at  Enfield,  Dat 
Edtcard  Layton,  The  weekly  8 
This  last  note  to  the  memorandi 
question  put  upon  the  same  pap 
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he  would  complete  at  once  by  paying  the  remaining        1864. 
purchase  money  due  upon  the  allotments,  or  would    xhe  Qubbn 
continue  his  weekly  subscriptions,  and  give  a  mortgage.    D«EyJco„|t, 
When  he  signed  this  memorandum,  his  subscriptions   and  Another. 
were  twenty-four  months  in  arrear,  and  such  arrears, 
including  fines,  amounted  to  8/.  Is.;   and  the   same 
form  part  of  the  amount  of   the  award  hereinafter 
mentioned 

At  an  annual  public  meeting,  held  on  the  23rd  May, 
1855,  Lay  ton  was  in  his  absence  elected  a  member  of 
the  Board  of  Directors;  previously  to  his  election  he 
had  however  had  notice  from  the  Secretary  of  the 
Society  that  it  was  intended  to  place  his  name  on  a  list 
of  members  from  which  list  it  was  usual  to  choose  the 
directors.  During  the  year  ending  in  May^  1856,  he 
regularly  received  notice  of  each  monthly  meeting  of 
the  Board,  although  he  did  not  attend  any  meeting,  and 
did  not  in  any  way  assent  to  or  dissent  from  such 
election.  But  on  the  27th  August  he  joined  in  the 
following  requisition  to  the  secretary  to  the  Board, 
which  is  entered  on  the  minutes  of  the  next  meet- 
ing:— '*  Mingtonj  August  27th,  1855.  Sir.  We,  the 
undersigned  members  of  The  North  London  Ben^t 
Building  Society^  hereby  request  you  to  convene  a 
general  meeting  of  the  members  of  this  Society,  to  be 
held  at  Hie  Denmark  Schools^  Pentonville,  on  Tuesday, 
September  18th,  next,  at  8  o'clock  in  the  evening,  to  take 
into  consideration  the  following  resolution : — That  Mr. 
ITiomas  Lewis,  the  purchaser  of  the  Evfield  estate, 
having  stated  to  the  meeting  of  members  assembled  at 
The  Denmark  School,  August  14th  last,  that  he  had 
received  an  indemnity  with  which  he  was  satisfied,  and 
was  ready  to  convey  to  the  allottees,  we  hereby  re- 
quest the  Board  of  Directors  to  cause  the  conveyances 
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1864.       ^  ^^  prepared  for  signature  witl 

The  QuBBN    '^sci^^  *^y  resolution  passed  c 

lyETKcouET    [Signed  by  eight  members.] 

and  Another.    Secretary/'  &c.     This  document 

had  been  originated  by  Lewis,  wl 

allottees  unless  he  was  indemnifi 

liability  as  to  making  roads  and 

Early  in  the  year  1855^  Laj^ 

post  to  the  secretary  of  the  Soc 

intention  to  withdraw  from  the 

was  never  received  by  the  secreta 

On  the  14th  June,  1858,  the  So 

bers  who  were  not  allottees,  and 

they  happened  to  be  investing  mei 

cular.  "  The  Directors  of  TAeiVbi 

Society  are,  in  consequence  of  1 

ments  by  many  of  the  allottees, 

more  speedy  reduction  of  the  ] 

have  therefore,  with  the  consent 

to  remove,  under  i  ertai   conditi( 

prevents  allottees  purchasing  th 

members,  and  applying  them  to 

their  own   subscriptions.     In  : 

have  transferred  to  him  the  si 

member,  and  the  whole  or  any 

such  withdrawing  member  may 

scription  account,  provided  he 

money  a  sum  not  less  than  the  i 

*'The  Directors  have  also  de< 

further  subscriptions  from  inve 

consider  such  as  withdrawing  i 

same  as  if  they  had  now  given  n 

♦  * 

"Jam 
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Up  to  the  date  of  the  award  hereinafter  mentioned^ 
fines  had  accrned  under  the  rules  from  Layton  (if  he 
is  to  be  deemed  to  have  continued  a  member)  to  the 
amount  of  4L  \2$.,  but  the  secretary  only  charged  against 
him  fines  up  to  the  same  date  to  the  amount  of  3/.  6«.  lOd 
Since  the  date  of  the  awards  additional  fines  to  the  amount 
of  IO5.  &£  have  accrued  due  and  remain  unpaid.  No 
act  was  done  by  the  directors  to  forfeit  the>bhares. 

The  amount  borrowed  by  the  Society  to  pay  for  the 
land  was  4800/.  j  this  sum  has  been  partly  repaid^  the 
amount  now  due  being  only  2020/.  The  Society  has  no 
fund  out  of  which  it  can  pay  off  the  above  mentioned 
balance  except  the  subscriptions  in  arrear  from  Layton 
and  other  allottees. 

Layton  did  not,  after  the  26th  March,  1855^  continue 
the  payment  of  his  weekly  subscriptions^  but  he  dis- 
puted his  liability. 

In  order  to  obtain  a  settlement  of  the  dispute  between 
the  Society  and  Layton,  and  to  obtain  payment  of  what 
was  alleged  to  be  due  from  him^  he  was  served  by  the 
Secretary  with  a  notice^  dated  the  27th  May,  1862, 
demanding  payment  of  67L  2$.  10(L  due  from  him  as  a 
member  of  the  Society  (which  sum  consisted  of  the  fol- 
lowing items :  subscriptions,  48/.  Is. ;  expenses,  IL  17«. ; 
fines,  3/.  1$.  6d. ;  interest,  14/.  8$.  4c/.),  and  giving  him 
notice  that  the  Board  would  hold  a  meeting  at  the  usual 
place  on  a  day  and  hour  named,  and  unless  payment 
was  made  in  the  meantime  would  proceed  to  ballot 
for  arbitrators  according  to  the  Society's  rule  22»  in 
order  that  the  Society^s  claim  upon  him  might  be  duly 
investigated,  and  an  award  duly  made  thereupon,  in 
accordance  with  that  rule,  and  in  pursuance  of  stat.  10 
G.  4.  c.  66.  s.  27. 

VOL.    IV.  3    H  B.    &   S. 
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snbsoribe  for  more  than  six  shares  within  any  twelve        1864. 
Buccesaive  months^  unless  200  shares  shall  have  been    The  Qubkh 
subscribed  for  by  other  members  subsequently  to  the    d.e^Jooubt 
issue  of  such  six  shares  to  him.^'  *^^  Another. 

*'  7.  On  every  weekly  subscription  night,  each  mem- 
ber shall  pay  Is.  per  share  for  every  share  he  may  hold, 
and  an  additional  sum  of  Is.  per  share  on  some  one  of 
the  subscription  days  in  each  quarter.  Any  member  who 
shaU  fail  to  pay  his  contributions  for  six  weeks  in  suc- 
cession shall  pay  a  fine  of  2d.  per  share,  and  the  like  fine 
for  every  subsequent  fortnight  he  shall  be  in  arrear ;  and 
the  Cash  Steward  shall  deduct  the  amount  due  for  fines 
from  the  first  money  tendered  by  such  member ;  and  if  a 
member  continues  in  arrear  until  his  fines  amount  to  the 
sum  already  paid  in,  his  shares  shall  be  forfeited  to  the 
Society.'' 

"11.  Every  member,  upon  receiving  the  money  ad- 
vanced to  him,  shall  execute  to  the  trustees  a  mortgage 
of  the  property  ofiered  as  security,  to  secure  to  them  all 
principal  monies,  subscriptions,  fines,  and  other  pay- 
ments due  and  to  become  due  according  to  these  rules, 
upon  the  share  or  shares  in  respect  of  which  the  money 
shall  have  been  advanced,  which  mortgage  shall  be  pre- 
pared by  the  Society's  solicitor,"  &c. 

"  15.  Any  member  may  withdraw  from  the  Society  in 
respect  of  any  share  or  shares  subscribed  for  by  him,  by 
giving  one  month's  notice  of  his  intention  to  the  Board 
on  any  subscription  night  of  the  Society ;  but  he  shall 
pay  his  share  of  the  expenses  of  the  Society,  together 
with  all  fines  due  up  to  the  time  of  his  withdrawing.  If 
from  any  cause  whatever,  any  member  of  the  Society 
should  be  unable  to  continue  his  subscription,  the  Board 
shall  have  power  to  grant  him  permission  to  suspend  his 
3  H  2 
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vested  in  land^  and  the  directors  had  power  to  buy  land  1864. 
and  divide  it  in  allotments  among  the  members.  By  The  Quvbii 
the  transaction  in  question  the  Society  purchased  land  d*£ymcourt 
instead  of  its  members  doing  so  with  money  advanced  *°^  Another. 
to  them  ;  and  that  may  have  been  the  most  beneficial 
manner  of  carrying  on  its  operations;  at  any  rate 
Layton,  who  signed  an  agreement  to  take  two  of  the 
allotments^  cannot  object  to  contribute  to  the  purchase. 
[He  also  referred  to  rule  25.]  In  MuUock  v.  Jen- 
kins {a)  Sir  John  Ramilly  M.  R.  said^  ^^  assuming  that 
the  Society  had  more  money  than  they  required  for  the 
purpose  of  making  loans^  I  see  nothing  to  make  it 
illegal  for  them  to  invest  a  portion  of  their  property  in 
the  purchase  of  real  estate.''  [Blackburn  J.  In  that 
case  there  was  a  clear  equity  which  entitled  the  plain- 
tiffs to  relief  against  the  defendant  independently  of  The 
Benefit  Building  Societies  Act]  Even  if  the  purchase 
of  land  by  the  directors  was  ultra  vires  and  contrary  to 
the  rules  of  the  Society,  it  is  not  thereby  dissolved  nor 
rendered  illegaL  In  Grimes  v.  Harrison  (b)  Sir  John 
Romilly  M.  R.  said,  '<  There  is  in  my  opinion  a  great 
distinction  between  a  Freehold  Land  Society  and  a  Benefit 
Building  Society.  A  Freehold  Land  Society  buys  land 
with  the  funds  contributed  by  the  members  of  the  Society, 
and  then  divides  it  amongst  them  j  but  a  Benefit  Building 
Society  advances  to  its  borrowing  members  money  de- 
rived from  the  subscriptions,  and  which  the  borrowing 
members  themselves  lay  out  in  the  purchase  of  lands 
or  buildings,  and  then  mortgage  them  tct  the  Society. 
But  this  is  quite  clear,  that  in  both  cases  the  members 
must  be  boimd  by  the  rules  constituting  the  Society,  to 
which  they  have  become  parties  and  upon  which  they 
(a)  14  Bmv.  628.  634.  (6)  26  Beav.  435.  441. 
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this  claim  against  the  purchaser  of  an  allotment^  and        1864. 
therefore  the  magistrate  has  no  jurisdiction.     In  Reg.  v.     The  Quxbn 
Trafford {a)  it  was  held  that  he  has  none  in  a  dispute    detnoocbt 
arising  between  mortgagor  and  mortgagee.    Layton  was    "^^  Another. 
an  investing  member  onlj^  and  there  being  no  longer 
any  investing  members  he  is  not  really,  if  nominally^  a 
member. 

Hayes  Seijt.^  in  reply. 

CocKBiraN  C.  J.  This  rule  must  be  made  absolute. 
The  magistrate  ought  to  have  made  an  order  for  en- 
forcing payment  of  the  money  due  from  Layton  under 
the  award.  This  was  a  Society  registered  as  a  Benefit 
Building  Society  under  stat.  6  &  7  ^.  4.  c.  32.^  and 
according  to  the  rules  which  have  been  duly  certified 
subscriptions  and  fines  became  payable  by  Layton  who 
was  a  member^  and  he  has  not  paid  them. 

The  main  answer  to  the  claim  of  the  Society  is  that 
it  has  been  dissolved.  It  is  said  that  by  an  arrangement 
among  themselves  the  members  have  changed  the  pur- 
poses of  their  Society  and  converted  themselves  into  a 
Freehold  Land  Society,  by  applying  the  funds  in  the 
purchase  of  land^  and  therefore  the  Society  is  put  an  end 
to.  But  that  does  not  follow.  If  there  has  been  a  mis- 
appropriation of  the  funds  contributed  by  the  members^ 
that  is  a  case  for  the  intervention  of  a  Court  of  equity 
on  the  application  of  any  member  who  thinks  himself 
aggrieved.  But  the  Society  does  not  cease  to  exist 
because  it  does  something  which  its  rules  do  not  warrant. 
A  Court  of  equity  would  restrain  the  directors  from  mis- 
applying the  money  recovered  under  the  award,  but  so 
(fl)  4E.^B,  122. 
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long  as  the  Society  exists  the  members  are  bonpd  by 
the  rules,  and  the  question  of  an  alleged  misapplioition 
of  its  funds  is  foreign  to  the  jurisdiction  of  the  mi^is- 
trate  imder  the  statute.  It  is  also  said  that  the  readlu^ 
tion  of  the  directors  not  to  call  on  the  investing  membfn 
for  further  subscriptions  left  no  shareholders  but  thote 
participating  in  the  freehold  land  scheme.  I  think  that 
if  such  a  resolution  was  within  the  scope  of  the  power  oj 
the  directors  it  did  not  dissolve  the  Society,  but  only 
made  the  number  of  members  less  than  was  originaUy 
contemplated.  I  think  further  that  such  a  resolution 
was  inoperative,  and  that  investing  members  might  insist 
upon  paying  up  their  subscriptions  and  getting  the  benefit 
of  the  Society,  unless  they  had  precluded  themselves 
by  concurring  in  the  resolution  to  treat  themselves  as 
withdrawing  members.  But  all  these  matters  are  for 
the  consideration  of  a  Court  of  equity.  The  magistrate 
had  only  to  consider,  first,  whether  the  Society  on  whose 
behalf  the  application  was  made  was  in  existence; 
secondly,  whether  the  person  against  whom  the  applica- 
tion was  made  was  a  member ;  and  thirdly,  whether  he 
had  become  liable,  under  the  rules  of  the  Society,  to  pay 
the  sum  for  which  the  award  was  made. 


Crompton  J.  I  also  think  that  the  magistrate  ought 
to  have  made  an  order  to  enforce  payment  of  the 
sum  awarded,  as  the  prosecutor  has  made  out  a  l^al 
right  to  have  it  paid.  He  says.  This  is  a  Society 
having  the  powers  conferred  by  the  Act  for  the  regu- 
lation of  Benefit  Building  Societies;  and  here  is  a 
person  who  has  become  a  member,  and  taken  shares, 
and  has  not  paid  his  subscriptions,  and  arbitrators 
have  ascertained    the  amount   due  from    him.     The 
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xnagistrate  ought  to  enforce  the  payment  unless  it  is       1864. 
shewn  that  he  has  no  jurisdiction  to  do  so.     I  think    The  Qukkh 
that  is  not  made  out  either  by  the  argument  that  the    d'Ethcouri 
Sodeiy  has  no  longer  any  existence,  or  by  the  argument   •^^  Another. 
that  Layton  had  ceased  to  be  a  member  of  it. 

The  converting  the  Society  from  a  Benefit  Building 
Society  into  a  Freehold  Land  Society  is  not  in  the 
nature  of  an  illegal  conspiracy.  The  Society  took  cer- 
tain powers  imder  the  Act  of  Parliament,  by  which  its 
members  received  an  amount  of  money  to  enable  them 
to  purchase  land,  and  afterwards  arranged  among  them- 
selves that  land  should  be  purchased  and  allotted  among 
them.  There  is  nothing  illegal,  immoral,  or  vicious  in 
that,  so  as  to  be  void :  it  does  not  even  amount  to  a 
contract  contrary  to  the  policy  of  the  Act.  The  Society 
could  not  compel  a  member  to  take  an  allotment  instead 
of  money :  he  would  have  a  right  to  say, ''  I  do  not  claim 
through  this  arrangement  for  allotting  the  land,  but 
under  the  rules  of  the  Society,'' — ^he  traces  his  title 
from  the  arrangement  made  when  he  entered  the  Society. 
This  Society,  in  its  origin,  was  a  Benefit  Building 
Society,  and  I  agree  that,  under  the  rules,  the  members 
were  bound  to  make  certain  payments.  The  application 
of  the  money  is  a  very  different  thing.  This  is  a  pro- 
ceeding to  compel  a  member  to  pay  such  subscriptions 
and  fines  as  are  due  from  him,  and  it  would  be  a  mon- 
strous thing  that  he  should  not  be  liable  to  pay  them 
because  another  member  had  taken  out  his  subscriptions 
in  land.  The  payment  of  this  money  must  be  enforced 
in  order  to  its  being  applied  by  the  trustees  to  proper 
purposes :  a  Court  of  equity  would  restrain  them  fix>m 
an  illegal  appropriation  of  it. 

As  to  the  point  that  Layton  had  ceased  to  be  a  mem- 
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ber  of  tlie  Society,  there  is  nothing  but  the  notioe  < 
withdrawal,  and  that  was  inoperative  by  reason  of  il 
not  reaching  the  secretary. 

Blackburn  J.  This  is  a  Benefit  Building  Societj 
which  has  been  registered,  and  the  rules  of  which  hay 
been  certified,  under  stat.  6  k  7  fF.  4^  c.  82.  [Hi 
Lordship  read  the  7th  role.]  Laytan  became  a  share 
holder,  and,  prim&  facie,  liable  to  pay  weekly  subscrip 
tions,  but  having  not  paid  them,  the  Society  referred  thi 
matter  to  arbitration,  and  an  award  was  made,  by  whid 
he  was  ordered  to  pay  692.  Ss.  Ad.  The  Society  hai 
now  taken  proceedings  to  enforce  the  award  pursuant  t< 
the  powers  given  by  stat.  10  G.  4.  c.  66.  The  magistrati 
might  properly  say,  I  will  not  act  until  you  have  obtainec 
the  opinion  of  the  Court  of  Queen's  Bench;  but  h< 
had  no  right  to  inquire  farther  than  to  see  whether  th< 
matter  was  within  The  Benefit  Building  Society  Act,  an( 
whether  the  award  was  made  by  persons  having  juris 
diction  under  it.  I  think  it  was  properly  made.  Hoti 
has  Layton^  who  had  become  a  shareholder,  takei 
himself  out  of  the  provisions  of  The  Benefit  Building 
Society  Act  ?  The  rules  of  this  Society  are  framed  witl 
the  view  of  enabling  the  members  to  purchase  land 
Li  fact  the  members  have  agreed  among  themsdve 
that,  instead  of  the  members  receiving  money,  the  fund 
and  credit  of  the  Society  shall  be  applied  in  the  purchas< 
of  a  tract  of  land  to  be  afterwards  allotted  among  them 
That  was  so  far  illegal  that  under  the  rules  they  had  m 
right  to  do  it :  it  was  a  breach  of  trust  But  Laytot 
was  a  party  to  that  proposal,  and  agreed  to  take  part  ol 
the  land  so  purchased  on  the  terms  of  his  paying  hie 
weekly  subscriptions  as  usual     If  that  agreement  had 
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been  carried  out  he  would  have  got  an  allotment;  and        1864. 
it  would  have  been  the  same  as  if  he  had  paid  for  it  and    The  Quskh 
the  Society  had  returned  the  money  to  him  by  way  of  d'Eyncodbt 
loan.    But  all  was  in  fieri,  and  the  agreement  was  never  ^^  Another. 
carried  out.     How  does  that  contemplated  evasion  of 
the  rules  of  the  Society  render  him  no  longer  a  member 
of  the  Society  or  liable  to  pay  subscriptions  under  the 
7th  rule  ?    Then  it  was  said  that  the  Society  had  issued 
circulars  to  the  investing  members,  which  is'  a  term 
nowhere  used  in  the  Ac^,  that  such  members  who  had 
not  agreed  to  take  allotments  should  be  considered  as 
withdrawing  members,  and  cease  to  be  members  of  the 
Society.     But  this  was  an  unauthorized  proceeding,  and 
Layton  was  not  one  of  those  members,  and  therefore  the 
offer  of  withdrawing  from  the  Society  was  not  made  to 
him.     It  was  also  argued  that  the  Society  had  been 
dissolved,  and  a  new  Society  formed.     But  I  cannot  see 
that. 

It  was  hardly  contended  that,  because  rule  7  contains 
a  clause  by  which  on  default  of  payment  of  fines  the 
shares  of  a  member  are  forfeited  to  the  Society,  Layton 
had  ceased  to  be  a  member.  The  forfeiture  is  in  the 
option  of  the  Society. 

Mellor  J.  concurred. 

Rule  absolute. 
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Hopkins,  Creditors'  Assignee  of  the  £state  of 
the  Rev.  A.  W.  Gbegoby,  a  Bankrupt,  against 
Clarke. 

On  the  dOth  October,  1862,  a  Beqnesfzari  facias,  at  the  instance  of  the 
defendant,  a  judgment  creditor  of  G.,  issued  to  the  Bishop  of  T.,  and 
on  the  Slst,  at  9 .  38  a.m.,  was  lodged  at  the  office  of  the  Bisnop^s  R^;is- 
trar.  On  the  1st  November  a  sequestration  issued,  which  was  published 
on  the  2nd.  On  the  31  st  October^  G,  petitioned  for  abjudication  of 
bankruptcy  against  himself,  and  his  petition  was  filed  on  the  same  day  at 
12 .  25  p.m. ;  on  the  17th  November  the  plaintiff  was  appointed  deditors' 
assignee,  and  on  the  9th  Jimuary,  1863,  applied  for  a  sequeetratioii,  which 
issued  on  the  10th,  and  was  published  on  the  18th.    Held, 

1.  That  the  profits  of  the  benefice  did  not  pass  to  the  platntiif  voder 
The  Bankruptcy  Act,  1861,  24  &  25  Vict,  c,  134.,  untU  he  had  obtained 
a  sequestration. 

2.  That  the  defendant  was  not  *'a  creditor  haying  security  for  his 
debt"  within  sect.  184  of  The  Bankrupt  Law  Consohdation  Act,  1849, 
12  &  13  Vid,  c,  106.,  which  disentitles  such  a  creditor  from  receiying 
more  than  a  rateable  part  of  his  debt. 

3.  And  therefore  that  the  defendant  was  entitled  to  the  profits  of 
the  benefice  as  against  the  plaintiff 

^HE  plaintiff  sued  the  defendant  for  money  which 
he  had  received  under  a  sequestration  of  the  benefice 
of  the  Rev.  Arthur  William  Gregory y  a  bankrupt,  issued 
at  the  suit  of  the  defendant,  but  which  the  plaintiflf 
claimed  under  a  sequestration  of  later  date  issued  at  his 
instance,  as  creditors'  assignee  of  the  bankrupt;  and  by 
order  of  a  Judge  the  following  case  was  stated  for  the 
opinion  of  this  Court,  without  pleadings. 

The  Rev.  Arthur  William  Gregory  was  vicar  of  the 
vicarage  and  parish  church  of  Corley,  in  the  county 
of  Warwick,  and  in  the  diocese  of  the  Lord  Bishop  of 
Worcester.  On  the  29th  October,  1862,  judgment  was 
signed  by  the  now  defendant  in  an  action  in  this  Court 
against  the  Rev.  Arthur  Wm,  Gregory  for  984/.  17*.  6d., 
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balance  of  principal  and  interest  due  to  him^  and  a  writ  1S64. 
of  fieri  facias  sued  out  upon  that  judgment,  and  lodged  hopkimi 
with  the  sheriff  of  the  county  of  Warwick.  On  the  30th  dJ^j^,, 
October  the  sheriff  made  a  return  to  the  writ  of  nulla 
bona,  and  that  the  defendant  was  a  beneficed  clerk*  On 
the  same  day  a  writ  of  sequestrari  facias,  directed  to  the 
Bishop  of  Worcester^  duly  issued  out  of  this  Court.  At 
88  minutes  past  9  in  the  morning  of  the  31st  October 
the  writ  was  lodged  at  the  office  of  the  Bishop's  Regis- 
trar in  Worce$ter.  On  the  1st  November,  a  writ  of 
sequestration  duly  issued  upon  the  writ,  addressed  to 
Alfred  Catchmayd  Hooper.  On  the  2nd  November  (being 
Sunday)  the  sequestration  was  published  by  affixing  the 
same  on  the  principal  outer  door  of  the  parish  church 
of  Cor&y,  previously  to  and  during  Divine  service  on  the 
Sunday  morning. 

On  the  81st  October,  the  Rev.  Arthur  Wm.  Gregory 
duly  petitioned  for  adjudication  of  bankruptcy  against 
himself.  The  petition  was  duly  filed  of  record  at  25 
minutes  past  12  o'clock  of  the  same  day.  The  plaintiff 
was,  on  the  17th  November,  duly  appointed  creditors' 
assignee  of  the  estate  of  the  Rev.  Arthur  Wm.  Gregory. 
On  the  9th  January,  1863,  the  plaintiff  applied  for  a 
sequestration  of  the  profits  of  the  benefice  of  the  Rev. 
Arthur  Wm.  Gregory.  On  the  10th  January  a  writ  of 
sequestration  issued  accordingly,  addressed  to  Alfred 
Catchmayd  Hooper.  On  the  18th  January,  being  Sun- 
day) the  sequestration  was  duly  published  by  affixing 
it  on  the  principal  outer  door  of  the  parish  church  of 
Corley  in  manner  aforesaid. 

The  defendant  received,  from  time  to  time,  sums  of 
money  under  the  sequestration  issued  upon  the  judgment 
in  the  action  of  Clarke  v.  Gregory. 


838 


HILARY  TERM. 


1864. 


H0PKIH8 

V. 

Clarkx. 


The  plaintiff  claimed  to  be  entitled^  as  creditors*  as 
signee  of  the  estate  of  the  Bev.  Arthur  Wm.  Gregory 
to  the  profits  of  the  benefice  either  firom  the  time  c 
the  bankruptcy  or  from  the  publication  of  the  seques 
tration^  as  part  of  the  bankrupts  estate.  The  defendan 
contended  that  his  sequestration  was  entitled  to  priority 

The  questions  for  the  opinion  of  the  Court  were,  first 
Whether  the  plaintiff,  as  assignee,  was  entitled  to  th( 
profits  of  the  benefice  as  against  the  defendant ;  anc 
second,  If  so,  whether  from  the  date  of  the  bankruptc; 
or  from  the  publication  of  the  plaintiff's  sequestration. 


Mellish  (mils with  him),  for  the  plaintiff,— Since  Th< 
Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134.,  a  clergy 
man  may  become  bankrupt ;  and  sequestration  of  the 
profits  of  his  benefice  may  be  obtained  under  sect.  135. 
At  the  time  of  the  bankruptcy,  the  sequestration  at  ih< 
instance  of  the  defendant  was  not  issued  or  published 
The  validity  of  a  sequestration  dates  from  publication 
and  it  does  not  bind  the  benefice  from  the  time  o 
lodging  a  writ  of  levari  facias  with  the  registrar  of  th( 
Bishop;  Doe d.  Morgany.  Bluck (a),  Waite  v.  Bishop (b) 
in  which  the  question  was  between  the  incumbent  an< 
the  sequestrator  or  the  tenant  of  the  glebe.  In  Bennei 
V.  Apperley  (c),  where  the  question  was  between  two  se 
questrators.  Lord  Tenterden  said,  p.  634,  **  It  maybe  ad 
mitted,  that  until  publication,  no  person's  rights  can  hi 
interfered  with  */*  though  Bayley  J.  said,  "  I  think  tha 
the  property  is  bound  from  the  time  when  the  seques- 
trator is  appointed,  and  that  the  publication  of  notice  if 

(a)  3  Camp,  447. 

(6)  ICr.M.^  R.  607;  3  Dawl  P.  C.  234. 

(r)  6J5.  ^C6  30. 
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only  necessary  in  order  to  give  priority  against  conflicting       igg^, 
rights.'*     But  that  was  no  more  than  a  dictum.  Hopkins 

Assuming  that  the  sequestration  of  the  defendant  did  clarkb. 
not  become  binding  until  after  the  bankruptcy^  sect.  135 
gives  priority  to  the  assignees  over  the  sequestration  of  a 
judgment  creditor.  By  that  section^  "  If  auy  bankrupt  be 
a  beneficed  clergyman  the  assignees  may  apply  for  and 
obtain  a  sequestration  of  the  profits  of  the  benefice  of 
such  bankrupt,  which  profits  shall  form  part  of  the  bank- 
rupt's estate^  and  be  applied  accordingly ;  and  the  cer- 
tificate of  appointment  of  such  assignees  shall  be  a  suffi- 
cient authority  for  the  granting  of  such  sequestration^ 
without  any  writ  or  other  proceeding  to  authorize  the 
same^  and  such  scfquestration  shall  accordingly  be  issued 
as  the  same  might  have  been  issued  upon  any  writ  of  levari 
facias  founded  upon  any  judgment  against  such  bank- 
rupt :  Provided  always,  that  the  sequestrator  shall  allow 
out  of  the  benefice  to  the  bankrupt  whilst  he  performs 
the  duties  of  the  parish  or  place  such  an  annual  sum, 
payable  quarterly,  as  the  Bishop  of  the  diocese  in  which 
the  benefice  is  situated  shall  direct ;  and  it  shall  be  lawful 
for  the  Bishop  to  appoint  to  such  bankrupt  such  or  the 
like  stipend  as  by  law  he  might  have  appointed  to  a 
curate  duly  licensed  to  serve  such  benefice  in  case  the 
bankrupt  had  been  non-resident.''  It  is  contrary  to 
principle  that,  after  the  date  of  a  petition  and  adjudica- 
tion in  bankruptcy,  any  creditor  should  be  able  to 
do  an  act  affecting  the  property  of  the  bankrupt  as 
against  the  assignees.  And,  although  it  is  inconvenient 
that  the  tithe  commutation  rent  charge  should  become 
the  property  of  the  assignees,  the  words  "  which  profits 
shall  form  part  of  the  bankrupt's  estate,"  which  are  not 
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1864.  found  in  any  ixisolvent  Act^  justify  tliat  oonatmctkn: 
H0PKIH8  ^^  Bishop  V.  Hatch  (a)  it  was  held  that  the  assignee 
Cla&ks  ^^  ^^  insolvent  clei^man  did  not  acqnire  any  right  t 
his  benefice  or  the  income  of  it,  until  they  had  obtainei 
sequestration,  but  that  decision  depended  upon  th 
Insolvent  Debtors  Act,  7  G.  4.  c.  67.  #.  28.,  whid 
expressly  says  that  nothing  in  the  Act  shall  extend  t< 
entitle  the  assignee  to  the  income  of  the  benefice.  Thi 
Bankruptcy  Act,  1861,  contains  no  such  clause;  anc 
under  sect.  135,  the  profits  '^  shall  form  part  of  the 
bankrupt's  estate,'^  which  accordingly  vesta  in  them 
Tne  clause  as  to  the  issuing  of  the  sequestration  mardj 
directs  the  form  and  mode  of  getting  at  the  profits. 

Further,  sect.  184  of  The  Bankrupt  Law  ClonsoU- 
dation  Act,  1849,  12  &  13  Vict  c.  106.,  which  is  nol 
one  of  the  sections  repealed  by  the  recent  Act  (sec 
Stat.  24  &  26  Ftc^  c  134.  $.  230.,  and  Schedule  (6.)) 
and  is  to  be  read  as  part  of  it,  applies  to  the  present 
case :  it  enacts,  '^ThaTno  creditor  having  security  foi 
his  debt,  or  having  made  any  attachment  in  Londmi  01 
in  any  other  place,  by  virtue  of  any  custom  there  used^ 
of  the  goods  and  chattels  of  the  bankrupt,  shall  receive 
upon  any  such  security  or  attachment  more  than  a  rate 
able  part  of  such  debt,  except  in  respect  of  any  executioD 
or  extent  served  and  levied  by  seizure  and  sale  upon  01 
any  mortgage  of  or  lien  upon  any  part  of  the  proportj 
of  such  bankrupt  before  the  date  of  the  fiat  or  the  filing 
of  a  petition  for  adjudication  of  bankruptcy.''  A 
sequestration  is  an  incumbrance  affecting  the  estate 
within  stat.  18  G.  2.  c.  20.  s.  1.,  which  prescribes  the 
qualification  of  a  justice  of  the  peace ;  Pack  v.  Tivrp- 
ley  {b) ;  and,  according  to  that  decision,  a  creditor  who 

(a)  \A.iE,  171,  (6)  9  ^  #  jK  468. 
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has  obtained  judgment  and  issued  a  wHt  of  sequestra-        1864. 
tion  is  a  creditor  having  securiiy  for  liis  debt  within      Hopkihs 
sect.  184,  and  not  entitled  to  receive  more  than  a  rate-      clarks. 
able  part  of  his  debt :  he  must  come  in  and  prove  as 
any  other  creditor.    The  creditor  does  not  get  a  lien  on 
the  benefice  until  the  sequestration  is  published^  and 
therefore  the  defendant  is  not  within  the  exception.    By 
sect  188  of  the  same  Act,  '^  all  executions  and  attach- 
ments against  the  lands  and  tenements  of  any  bankrupt 
bonAJide  executed  by  seizure, ....  before  the  date  of  the 
fiat  or  filing  of  such  petition,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such 
bankrupt  committed  :^'   but  publication  of  the  seques- 
traticm  is  equivalent  to  seizure,  and  the  sequestration 
was  not  published  until  after  the  petition  in  bankruptcy. 

Lush  {Field  with  him),  for  the  defendant. — The  rights 
of  the  assignees  of  a  bankrupt  under  The  Bankruptcy 
Act,  1861,  are  the  same  as  those  of  the  assignees  of  an 
insolvent  under  stat.  7  G.  4.  c.  57.  The  recent  statute 
abolished  the  distinction  between  bankrupts  and  insol- 
vents, and  transferred  the  rules  and  machinery,  as  far 
as  they  are  applicable,  to  the  new  Court. 

The  sections  of  stat  7  G^.  4.  c.  57.,  on  which  Bishop 
T.  Hatch  {a)  was  decided,  are  substantially  the  same  as 
the  corresponding  sections  in  the  recent  Act.  Sect.  28 
of  stat.  7  6r.  4  c.  57.  was  carried  into  stat  1  &  2  VicL 
c.  110.,  sect  55  of  which  enacts,  ''That  nothing  in 
this  Act  contained  shall  extend  to  entitle  the  assignee 
or  assignees  of  the  estate  and  effects  of  any  such  pri- 
soner, being  a  beneficed  clergyman  or  curate,  to  the 
(a)  I  A.  4-  E,  171. 

VOL.    IV.  3   I  B.    &   S. 


842 


HILARY   TERM. 


18G4. 


Hopkins 

V. 

Clarke. 


income  of  such  benefice  or  cnracy,  for  the  purposes  o 
this  Act :  Provided  always,  that  it  shall  be  lawful  fo; 
such  assignee  or  assignees  to  apply  for  and  obtain  i 
sequestration  of  the  profit>s  of  any  such  benefice^  for  th( 
payment  of  the  debts  of  such  prisoner ;  and  the  ordei 
appointing  an  assignee  or  assignees  of  such  prisoner 
in  parsuance  of  this  Act,  shall  be  a  sufficient  warrani 
for  the  granting  of  such  sequestration,  without  any  wril 
or  other  proceedings  to  authorize  the  same ;  and  sucl 
sequestration  shall  accordingly  be  issued,  as  the  same 
might  have  been  issued  upon  any  writ  of  levari  facias 
founded  upon  any  judgment  against  such  prisoner/^ 
The  clause  with  which  the  section  begins,  that  nothing 
in  the  Act  contained  shall  extend  to  entitle  the  assig- 
nees to  the  income  of  a  benefice  for  the  purposes  of  the 
Act,  is  unnecessary,  because  it  had  been  decided  in 
Arbuckle  v.  Cowtan  (a)  that  the  profits  of  an  eccle- 
siastical benefice  did  not  pass  to  the  assignees  under 
the  Insolvent  Act,  37  G,  3.  c.  112.,  though  that  statute 
did  not  contain  such  an  enactment.  Then  sect.  135  of 
The  Bankruptcy  Act,  1861,  empowers  the  assignee  to 
obtain  possession  of  the  profits  of  the  benefice  as  if  he  were 
a  judgment  creditor,  but  the  words  "  which  shall  form 
part  of  the  bankrupt's  estate"  are  not  equivalent  to  saying 
that  the  sequestration  shall  have  relation  back  to  the 
petition :  they  have  no  more  efffect  than  the  words  in 
sect.  55  of  Stat  1  &  2  Vict,  c,  110.,  "for  the  payment 
of  the  debts.*'  The  object  and  purpose  of  the  two  pro- 
visions are  the  same,  and  therefore  the  construction 
should  be  the  same.  If  the  Legislature  had  intended 
to  alter  the  law  laid  down  in  Bishop  v.  Hatch  {b)  they 
would  have  inserted  words  having  that  express  meaning. 
(a)  3B.4-P.  321.  (b)  lA.fK  171. 
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The  plaintiff  daims  the  benefit  of  the  maxim  Qui  prior        1864. 
eat  tempore  potior  est  jure.  Hopkixs 

Sect  184  of  Stat  12  &  13  Vict.  c.  106.  refers  to  pro-  cJwlr. 
perty  which  is  the  subject  of  seizure  and  sale  and  would 
pass  to  the  assignees  in  the  ordinary  way,  and  does  not 
apply  to  the  profits  of  a  benefice :  there  cannot  be  a 
mortgage  of  or  lien  upon  it.  In  Parry  v.  Jones  (a)  it 
was  held  that  only  such  property  as  would  pass  to  or 
could  be  distributed  by  the  assignees  is  protected  from 
process  by  an  interim  order  under  stats.  5  &  6  Vict  c.  116. 
and  7  &  8  Viei.  c.  96.  Sect.  135  of  The  Bankruptcy 
Act,  1861,  is  an  exception  on  sect  184  of  stat  12  &  13 
Vict.  c.  106.  to  preserve  the  rights  of  the  assignees, 
which  would  otherwise  have  been  taken  away  by  lien. 
The  writ  of  levari  facias  did  not  operate  as  a  lien  on  the 
benefice.  Even  if  it  did,  sect.  184  refers  to  the  time  of 
bankruptcy,  and  at  that  time  the  defendant  was  not  in 
the  position  of  a  creditor  having  security  for  his  debt. 
[Blackbum  J.  referred  to  Holmesv.  Tutton  (&).] 

Mellish,  in  reply. — Sect  135  of  The  Bankruptcy  Act, 
1861,  uses  different  words  from  those  in  the  Insolvent 
Acts,  and  therefore  the  anomaly  pointed  out  by  Patteson  J. 
in  Bishop  v.  Hatch  (c)  is  removed. 

The  defendant  has  security  for  his  debt,  though  not  a 
lien,  because  the  sequestration  was  not  published  until 
after  the  petition  in  bankruptcy.  [He  referred  to  the 
cases  cited  in  the  note  (a)  to  1  Chitty's  Statutes,  by 
fFebby  and  Beavan,  p.  275  ;  12  &  13  Vict.  c.  106. 
$.  184.] 

(a)  1  a  B.  N.  S,  339.  (b)  hK^B,  65. 

(c)  1  X#£:.  171. 189. 
3  I  2 
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placing  property  which  exists  for  the  purpose  of  securing  1864. 
the  performance  of  Divine  service  and  other  sacred  Hopkins 
objects  on  the  same  footing  as  other  property.  Cases  clarke 
have  decided  that  the  profits  of  an  ecclesiastical  benefice 
do  not  pass  by  assignment  under  The  Insolvent  Debtors 
Acts^  but  that  in  order  to  bring  them  into  the  estate  to 
be  distributed  it  is  necessary  that  a  sequestration  should 
issue.  Sect.  135  of  The  Bankruptcy  Act^  1861^  is  ana- 
logous^ and  must  have  been  intended  to  have  the  same 
effect  The  only  difference  between  the  language  of 
sect  55  of  Stat.  1  &  2  Vict,  c,  110.  and  sect.  135  of  The 
Bankruptcy  Act^  1861^  is  this :  in  the  former  it  is  said^ 
the  profits  shall  be  made  available  *'  for  the  payment  of 
the  debts  of  such  prisoner/'  in  the  latter  the  profits 
*^  shall  form  part  of  the  bankrupt's  estate.''  Practically 
they  are  the  same  enactment^  and  therefore  a  different 
construction  ought  not  to  be  put  upon  them.  And^ 
according  to  authorities  which  are  not  and  cannot  be 
disputed,  a  prior  sequestration  issued  by  a  judgment 
creditor  is  valid  against  a  posterior  sequestration  issued 
by  the  assignees  in  case  of  insolvency. 

Another  question  is,  whether  sect.  184  of  The  Bank- 
rupt Law  Consolidation  Act,  1849,  12  &  13  Vict.  c.  106. 
applies  so  that  the  defendant  is  to  be  considered  as  a 
person  having  security  for  his  debt.  I  think  the  true 
construction  is  that  submitted  by  Mr.  Lush^  viz.,  that 
the  application  of  the  section  is  confined  to  the  case  of 
property  which,  if  it  had  not  been  for  the  security,  would 
have  passed  to  the  assignees  in  the  ordinary  way. 
This  question  therefore  depends  on  the  first,  upon  which 
I  have  already  expressed  my  opinion.  Unless  we  see 
that,  irrespective  of  the  sequestration,  the  proceeds  of  the 
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1864.       benefice  would  not  have  passed  to  the  assignees^  they  arc 
Hopkins      ^^*  within  sect.  184  of  that  statute. 


T. 

,  Clarke. 


Crompton  J.  had  left  the  Court  before  the  ai^^ument 
for  the  defendant  began. 

Blackburn  J.  I  am  of  the  same  opinion.  The 
Bankruptcy  Act^  1861^  makes  a  dei^man  liable  to 
become  a  bankrupt,  and  all  his  estate  vests  in  the 
assignees  by  virtue  of  sect.  185.  It  is  settled  by  deci- 
sions, of  which  Arbuchle  v.  Cowtan  (a)  is  the  earliest, 
that  the  profits  of  an  ecclesiastical  benefice  do  not  pass 
to  the  assignees  by  the  general  words  in  the  Insolvent 
Debtors  Acts  for  reasons  which  are  equally  applicable 
to  cases  under  The  Bankruptcy  Act.  That  being  so,  an 
ordinary  creditor  of  a  beneficed  clergyman,  who  has  got 
possession  of  the  profits  of  the  benefice  by  means  of  a 
sequestration,  would  be  entitled  to  keep  them  notwith- 
standing the  clergyman  had  become  bankrupt  unless 
there  were  in  The  Bankruptcy  Act  express  words  giving 
the  assignees  priority.  He  does  not  need  the  protection 
given  by  sect.  133  of  The  Bankrupt  Law  Consolidation 
Act,  1849,  to  a  creditor  whose  execution  against  the  lands 
and  tenements  of  a  bankrupt  has  been  executed  by 
seizure,  because  he  is  a  creditor  who  has  seized  what 
never  had  been  the  property  of  the  assignees.  Sect  184 
of  that  Act,  on  which  this  part  of  the  argument  was 
mainly  based,  follows  the  protecting  clauses,  and  the 
'*  security^'  therein  mentioned  means  a  security  on  pro- 
perty belonging  to  the  bankrupt  which  would  pass  to  the 
assignees  in  the  ordinary  way,  and  so  become  part  of 
the  general  fund,  and  not  a  security  on  other  property, 
(a)  3  ^.#  P.  321. 
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Security  on  the  property  of  third  persons  is  not  dis-  1864. 
charged  if  the  principal  debtor  becomes  bankrupt ;  and  UopkivT' 
therefore  sect.  184  cannot  apply  unless  the  bankrupt's  clarke 
interest  in  ecclesiastical  property  passed  to  the  assignees. 
The  principal  question  is  whether,  under  sect.  135  of 
The  Bankruptcy  Act,  1861,  the  profits  of  the  benefice 
vested  in  the  assignees.  It  has  been  decided  on  The 
Insolvent  Debtors  Acts,  that  the  assignees  of  a  clergyman 
who  has  become  an  insolvent  debtor  are  in  the  same 
position  as  ordinary  judgment  creditors,  and  that  what 
they  get  by  the  sequestration  of  the  benefice  shall  go 
in  payment  of  the  debts,  and  that  a  sequestration  so 
obtained  does  not  override  the  prior  sequestration  of  an 
ordinary  creditor.  Then,  is  there  anything  to  shew 
that  the  Legislature  intended  that  a  different  state  of 
things  should  exist  under  The  Bankruptcy  Act,  1861? 
In  one  sense  the  words  "  which  profits  shall  form  part 
of  the  bankrupt's  estate"  are  superfluous,  because,  when 
it  is  said  that  the  assignees  may  apply  for  and  obtain 
a  sequestration  of  the  profits  of  the  benefice  of  the  bank- 
rupt, it  cannot  be  doubted  that  those  profits  form  part 
of  his  estate ;  but  I  cannot  agree  that,  in  order  to  give 
effect  to  the  above  words,  we  must  make  them  amount  to 
this,  that  though  the  assignee  cannot  get  at  the  profits, 
and  although  the  property  in  the  benefice  is  not  bound 
by  the  bankruptcy,  nevertheless  it  shall  relate  back  to 
defeat  those  who  have  a  vested  property ;  and  therefore, 
as  I  remember  Maule  J.  once  said,  "  though  the  enact- 
ment is  idle,  we  are  not  entitled  to  make  it  do  outrageous 
work."  In  the  present  case,  in  order  to  obtain  the 
profits  of  the  benefice,  subject  to  the  prior  sequestration 
of  the  defendant,  a  sequestration  must  be  issued,  as  it 
might  have  been  on  a  levari  facias  upon  a  judgment. 
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The  Queen  against  Cousins.  Saturday, 

^  ^  January  21^1^ 

1.  The  appointment  of  one  person  only  as  overseer  of  the  poor  of  a  Qfj^g^g^  of 
parish  is  voia  under  stat  43  Elu,  c.  2.  «.  1.,  which  re<^uire8  the  appoint-  -^^^  apvaitU- 
ment  to  the  office  of  **  four,  three  or  two  substantial  householaers,"  ^^  oA^ 
althoogh  there  is  no  other  householder  resident  in  the  parish  but  the  Extra^aro^ 
person  appointed.  ^^^-^  vtace  " 

2.  To  bring  a  place  within  the  meanins  of  stat.  20  Vict,  c,  19.  «.  2.,  43  ^^  ^  '2 
which  enacts,  that  '*  if  in  any  extra-parocnial  place  it  shall  appear  ^  ^  l    26  Vict 
the  justices  that  two  overseers  cannot  oonyenientlj  be  appointed  from  ^*  19  ^  2 
the  inhabitant  householders  thereof,  such  justices  may  appoint  one  Sep^tof 
only/'  it  is  not  sufficient  that  the  Registrar  General,  in  his  report  on  ^^igtr<ir 
the  census,  entered  such  place  as  extra-parochial,  if  in  fsust  it  is  not  (^n^gi^ 
extra-parodiial,  nor  reputed  to  be  such. 

T3ULE  calling  upon  the  Guardians  of  the  Stockbridge 
Union,  in  the  county  of  Southampton,  to  shew 
cause  why  a  certain  nomination,  appointment  or  order, 
tmder  the  hands  and  seals  of  two  justices  of  the  peace 
for  the  county  o{  Southampton,  bearing  date  the  26tli 
March,  1863,  nominating  and  appointing  James  Cousins 
to  be  overseer  of  the  parish  of  Upper  Eldon,  iu  that 
county,  should  not  be  quashed. 

The  order  was  in  the  terms  following: — 
"To  James  Cousins,  of  the  parish  of  Upper  Eldon,  in 
the  county  of  Southampton, 

*' We,  two  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  Southampton  (one  of  whom  is  of 
the  quorum),  do  hereby  nominate  and  appoint  the  above 
named  James  Cousins,  being  a  substantial  householder 
of  and  in  the  parish  of  Upper  Eldon,  in  the  said  county, 
to  be  overseer  of  the  poor  of  the  parish  of  Upper  Eldon, 
together  with  the  churchwardens  thereof,  for  the  present 
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year^  according  to  the  direction  of  the  statute  in  t1 
case  made  and  provided. 

^'  Given  under  our  hands  and  seals  this  26th  day 
March,  1863/' 

(Signed)     '*  fVm.  Hans  S.  Stanley  (l. 
''T.H.  Tragett{us.y' 

It  appeared,  from  the  affidavits  in  support  of  the  ru 
that  Upper  Eldon  consists  of  one  farm  of  about  3 
acres,  and  that,  with  the  exception  of  the  farm  hoc 
thereunto  appertaining,  there  is,  and  for  upwards 
a  century  has  been,  no  other  dwelling-house  therei 
James  Cousins  is  the  sole  householder  in  Upper  EUU 
having  been  for  nine  years  the  occupier  of  that  £u 
and  dwelling-house  as  tenant  thereof  to  the  Husi 
family.  In  all  title  deeds  relating  to  Upper  Eldan 
possession  of  the  Ilussey  family,  the  most  ancient 
which  bears  date  the  15th  year  of  Charles  I.,  the  phi 
is  uniformly  styled  *'the  Rectory,"  "Manor*'  ai 
*f  Parish''  of  Upper  Eldon,  and  in  no  instance  is  it  oth< 
wise  described.  The  inductions  of  the  five  last  rectc 
of  Upper  Eldon  bear  date  respectively  1755, 1790, 179 
1835, 1859 ;  and  the  tithes  have  been  commuted  at  45 
which  sum  has  been  regularly  paid  to  the  rector  for  tl 
time  being.  There  is  no  known  instance  of  a  paup 
becoming  chargeable  to  the  parish  of  Upper  Eldon. 

The  affidavits  in  support  of  the  order  stated  that  tl 
Stochbridge  Union  at  its  formation  in  1835  consisted 
fifteen  parishes,  but  that  after  the  passing  of  stat.  20  Vk 
c.  19.,  "  to  provide  for  the  relief  of  the  poor  in  eitr 
parochial  places,"  the  Poor  Law  Board,  by  an  order  ( 
the  16th  October,  1858,  annexed  Upper  Eldon  to  th 
Union  as  an  extra-parochial  place.  Upper  Eldon  wa 
entered    separately   in    the   Report  of   the  R<^stra 
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Oeneral  on  the  Census  of  1851^  being  the  last  census  1864. 
before  stat  20  Vict.  c.  19.,  and  therein  described  as  extra-  The  Qvebn 
parochial,  and  as  containing  a  population  of  thirteen  coubinb. 
persons.  Also  that,  in  and  long  before  the  year  1857, 
Upper  Eldon  was,  or  was  reputed  to  be,  extra-parochial, 
and  that  in  the  5  th  edition  of  The  Topographical  DiC' 
titmary  of  England,  hj  Samuel  Lewis,  published  in  1842, 
it  is  described  as  follows: — ^* Elden,  an  extra- parochial 
place,  in  the  hundred  of  King's  Sombourn,  N.  division 
of  the  county  of  Southampton,  4J  miles  (S.  E.)  from 
Stockbridge  ;  containing  19  inhabitants.  The  living  is  a 
rectory,  valued  in  the  King*s  Books  at  2/.;  patron, 
John  Husseg,  Esq.  The  church,  dedicated  to  St.  John 
the  Baptist,  is  dilapidated  and  unfit  for  service.'^  And 
that,  although  there  was  no  known  instance  of  a  pauper 
resident  in  or  chargeable  to  Upper  Eldon,  the  labourers 
employed  upon  the  farm  generally  resided  in  the  adjoin- 
ing parishes,  and  had  from  time  to  time  become  charge- 
able to,  and  received  relief  from,  such  parishes. 

It  further  appeared  that,  on  22nd  September,  1859, 
the  guardians  of  the  Stockbridge  Union  made  and  issued 
their  contribution  order  on  James  Cousins,  as  overseer 
of  Upper  Eldon,  for  the  payment  of  4i,  which  order  not 
being  complied  with,  he  was  summoned  before  the  Rom- 
$ey  bench  of  magistrates  to  shew  cause  why  the  amount 
should  not  be  paid.  On  the  hearing  of  the  summons  it 
was  contended,  on  his  behalf,  that  Upper  Eldon  was  not 
an  extra-parochial  place,  but  an  immemorial  parish,  and 
that  the  order  of  aimexation  was  therefore  bad ;  where- 
upon the  magistrates  declined  to  make  an  order  for  pay- 
ment. In  consequence  of  this  decision  the  Poor  Law 
Board,  by  order  of  26th  June,  1860,  rescinded  their 
order  of  16th  October,  1858,  and  by  another,  dated  the 
26th  June,  1860,  annexed  the  parish  of  Upper  Eldon  to 
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The  QuEBN    appointing  Jamei  Counns  overseer  of  the  parish  of  Upp 

CouBiHs.      ^Idon  was  thereupon  made.     It  also  appeared  that  i 

appointment  of  James  Cousins  was^  and  was  intended 

be^  the  sole  appointment  as  overseer^  there  being  in  fii 

no  other  householder  resident  in  the  parish. 

BuUar  shewed  cause,  on  the  part  of  the  guardiaii 
—First.  Stat.  20  FiV^.  c.  19.  s.  1.  enacts,  that  "  after  t] 
Slst  day  o{  December^  1857, every  place  entered  separate 
in  the  Report  of  the  Registrar  General  on  the  last  censi 
which  now  is  or  is  reputed  to  be  extra-parochial,  an 
wherein  no  rate  is  levied  for  the  relief  of  the  poor,  sha 
for  all  the  purposes  of  the  assessment  to  the  poor  rat 
the  relief  of  the  poor  &c.,  be  deemed  a  parish  for  sac 
purposes,  and  shall  be  designated  by  the  name  which 
assigned  to  it  in  such  report ;  and  the  justices  of  the  peai 
having  jurisdiction  over  such  place  or  over  the  greati 
part  thereof  shall  appoint  overseers  of  the  poor  thereioj 
&c.  Section  2  enacts,  that  *'  if  in  any  extra-parochii 
place  it  shall  appear  to  the  justices  that  two  oversee 
cannot  conveniently  be  appointed  from  the  inhabitaj 
householders  thereof,  &c.,  such  jus»tices  may  appoint  oi 
only.^'  Upper  Eldon  therefore  being,  or  being  repuU 
to  be,  extra-parochial,  and  having  been  entered  as  extri 
parochial  by  the  Registrar  General  in  his  report,  tl 
appointment  of  a  single  overseer  under  sect.  2  is  goo< 
[He  cited  Reg.  v.  Mytton  (a).] 

Secondly,  assuming  Upper  Eldon  to  be  a  parish,  tl 
appointment  of  a  single  overseer  is  not  therefore  invali 
under  stat.  43  Eliz.  c.  2.  s.  1.  That  statute  is  merel 
directory,  and  being  for  the  relief  of  the  poor  shoulc 
as  is  said  in  the  judgment  in  Rex  v.  Sparrow  {b),  b 
ia)  2E.^E.  657.  -       (A)  2  Str.  1123. 
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construed  liberally;  and  the  Court  there  farther  take        1684. 

notice  that' the  enactment  contains  no  negative  words.    xheQuB«i 

The  meaning  of  the  Legislature  was,  that  two  or  more      cousihs 

orerseers  should  be  appointed  where  such  appointment 

is  possible.   [He  referred  to  Reg.  v.  Sneyd  and  another  (a).] 

The  appointment  of  one  overseer  has  never  been  decided 

to  be  bad,  and  the  appointment  of  all  the  overseers  of 

a  parish  need  not  be  by  one  and  the  same  instrument ; 

iZer  V.  Morru  (A),  Rex  v.  Restland  (c),  Rex  v.  Sparrow  (d). 

By  Stat  18  &  14  Vict.  c.  21.  s.  4.,  "In  all  acts  words 

importing  the  masculine  gender  shall  be  deemed  and 

taken  to  include  females,  and  the  singular  to  include  the 

plural,  and  the  plural  the  singular,  unless  the  contrary 

as  to  gender  and  number  is  expressly  provided.'' 

Pautden  appeared  for  the  justices,  and  cited  77le 
Overseers  of  Staples  Inn,  appts..  The  Guardians  of  Hoi- 
bom  Union,  respts.  (e). 

jK  S.  Giffard,  in  support  of  the  rule. — First.  Stat. 
20  Vir.t.  c.  19.  has  no  application  unless  it  is  clearly 
made  out  that  Upper  Eldon  is,  or  is  reputed  to  be, 
extra*parochial,  and  the  question  whether  it  be  so  or 
not  is  one  of  fact.  It  is  not  sufficient  to  constitute  a 
place  extra-parochial  that  it  be  "  entered  separately  in 
the  report  of  the  Registrar  Oeneral''  as  such,  if  the  fact 
is  otherwise.  The  passage  from  The  Topographical  Die- 
tianary  relied  upon  as  satisfying  the  words  of  the  statute 
"  now  is,  or  is  reputed  to  be  extra-parochial,"  so  far  as  it 
is  entitled  to  consideration,  makes  against  the  argument 
it  is  intended  to  support,  inasmuch  as,  after  stating  the 

(a)  9  Bowl  1001.  (h)  4  71  R.  650. 

(c)  llFt&.  128.  (d)  2  iftr.  1123. 

(f  )  2  H.  4-  a  284. 
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place  in  question  to  be  extra-pa] 
enumerate  the  very  circumstancej 
the  definition  of  a  parish  given  in 
Secondly.  The  appointment  of  c 
is  void  undpr  stat.  43  Etiz»  c.  2. ». 
seer  is  a  compulsory  one ;  the  tern 
therefore  be  strictly  followed,  a 
the  appointment  of  ''  four,  thrc 
householders''  as  overseers  cann< 
appointment  of  one  only;   Rex 
Clifton  (a).    Stat  18  &  14  Vict  c. 
any  alteration  in  the  law,  and  wf 
view  to  reform  the  phraseology 
[He  was  then  stopped.] 


Blackburn  J.  I  am  of  opii 
bad  and  must  be  quashed.  We  1 
whether  Upper  Eldon  is  such  a 
the  terms  of  sect  2  of  stat  20  Vi 
justices,  where  two  overseers  c 
appointed  from  the  inhabitant  ho^ 
parochial  place,  to  appoint  one  oi 
statute  it  is  enacted  that  "  every  ] 
in  the  Report  of  the  Registrar  Ge 
which  is  or  is  reputed  to  be  extra 
no  rate  is  levied  for  the  relief  oi 
the  purposes  of  the  assessment 
relief  of  the  poor,  fee,  be  dee: 
purposes  /*  and  if  Upper  Eldon 
a  district,  which,  although  perl 
a  portion  of  some  parish,  had 
the  repute  of  being  extra-parocl 
been  entered  by  the  Registrar  G< 

{a)  2  East,  161 
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statate  would  have  applied,  and  the  place  would  thence-  i864. 
forth  have  become  extra-parochial.  But  the  affidavits  xh^QoEBH 
are  conclusive  that  it  neither  is,  nor  is  reputed  to  be,  oousins. 
extra-parochial.  It  is,  on  the  contrary,  an  immemorial 
rectory  to  which  rectors  have  been  duly  inducted,  it 
possesses  a  church,  though  a  dilapidated  one  and  no 
longer  fit  for  service,  but  it  contains  one  householder 
only,  and  there  are  neither  poor  nor  poor-rates  therein. 
It  is  true  that  the  Registrar  General  has  reported  the 
place  as  extra-parochial,  and  a  work  has  been  referred 
to  wherein  it  is  described  as  extra-parochial ;  but  then, 
having  stated  so  much,  the  author  proceeds  to  add  that 
which  is  entirely  inconsistent  with  the  possibility  of 
its  being  extra-parochial,  viz.,  that  '^the  living  is  a 
rectory  valued  in  the  King's  Books  at  21"  It  is  mani- 
fest therefore  that  the  place  is  in  fact  a  parish,  though 
an  unimportant  one,  and  therefore  not  within  sect.  1  of 
Stat.  20  Vict.  c.  19. 

The  second  question  then  arises,  whether,  under 
stat.  43  Eliz.  c.  2.,  the  justices  may  appoint  one  over- 
seer only  of  the  poor  of  a  parish  in  which  only  one 
person  competent  to  be  overseer  is  resident ;  and  I  find 
nothing  in  the  Act  which  enables  me  to  say  that  this 
may  be  done.  Section  1  requires  the  nomination  and 
appointment  of  ^'  four,  three  or  two  substantial  house- 
holders,''  and  it  seems  to  me  impossible  to  construe 
these  terms  as  meaning  that  the  appointment  of  one 
only  woidd  suffice  in  cases  where  only  one  eligible 
person  can  be  found.  The  terms  of  the  statute  appear 
to  me  imperative  that  two  overseers  at  least  must  be 
appointed.  It  was  urged  by  Mr.  BuUar  that  there  is 
no  reported  case  deciding  the  appointment  of  one 
overseer   to  be   bad,  and    further  that   no   objection 
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larly  appointed,  the  tithes  hate  been  commuted,  and, 
although  it  appears  that  the  church  is  so  dilapidated  as 
to  be  imfit  for  service,  that  circumstance  does  not  divest 
the  place  of  its  parochial  character. 

We  have  therefore  no  alternative  than  to  pronounce 
this  order  void,  a  conclusion  which  I  much  regret,  but 
the  only  remedy  for  the  evil  is  to  be  found  in  further 
legislation  upon  the  subject. 

kide  absolute  (a). 


1864. 


The  QuBEH 

▼. 

Cousins. 


(a)  This  ease  is  reported  by  C,  W.  Lovesy,  Esq.    See  1  Nolan  Poor 
Law9^  47-8,  4th  td.,  and  the  aathorities  there  refiorred  to. 


The  Reverend  R.  Congrbvb,  Clerk,  and  T.  N. 
Bbhshfield,  Appellants,  Tlje  Overseers  of 
Upton,  Respondents. 


The  Lunatic  ABjlmns  Act,  1853,  16  &  17  Vict,  c,  97.  «.  35.  enacts, 
that  "no  lands  or  building  already  or  to  be  hereafter  purchased  or 
acquired,  under  the  provisions  of  any  former  Act  or  this  Act,  for  the 
purposes  of  any  Asylum,  (with  or  without  any  additional  building  erected 
or  to  be  erected  thereon),  shall  while  used  for  such  purposes  be  assessed 
to  any  county,  narochial,  or  other  local  rates  at  a  nigner  value  or  more 
improved  rent  than  the  value  or  rent  at  which  the  same  were  assessed  at 
tlie  time  of  such  purchase  or  acquisition."  Sect.  31  enables  any  committee 
of  visitors  having  authority  to  provide  an  asylum  for  pauper  lunatics,  to 
contract  for  the  purchase  of  lands  and  buildings  ana  for  building,  &c, 
or  otherwise  providing  such  Asylum,  and  rendering  the  same  in  all 
respects  fit  and  reader  for  the  reception  of  lunatics,  &c.  By  sect  55  they 
are  directed  to  appoint  a  chaplain  for  the  Asylum,  and  also  a  medical 
soperintendant,  the  latter  of  whom  must  be  resident  in  it.  The  com- 
nuttoe  of  a  Lunatic  Asvlum  under  this  Act  appropriated  for  their  chaplain 
a  residence  on  eround  purchased  since  the  passing  of  the  statute,  but 
detached  from  t£e  Asylum  buildings ;  and  appropriated  for  their  medical 
superintendant  a  house,  reasonably  fit  for  a  person  in  his  station  of  life 
and  his  &niiljr,  being  on  land  purchased  when  the  Asylum  was  first 
erected,  adjoining  to  it,  but  not  being  within  the  curtilage,  and  he  dis- 
cfaarsed  a  portion  of  his  official  duties  in  that  house.  Held,  that  the 
chaplain  was  rateable  to  the  relief  of  the  poor  like  any  other  occupant, 
according  to  The  Parochial  Assessments  Act ;  but  that  by  force  of  sect  35, 
the  medical  superintendant  was  liable  to  be  rated  only  according  to  the 
valne  or  rent  of  the  land  at  the  time  it  was  purchased. 


Wednesday, 
January  27th. 

Poor  rate. 
Lunatic  Ai^' 
lumaAct^lSaS, 
16  &  17  Vict, 
e.  97.  8S.  31. 
35.  55. 132. 
Chcmlain. 
Medical  super- 
intendant. 


VOL.    IV. 
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"  CosGBEVB     T\^  ^  ^^  *^'  ***®  ^®^^®^  ®^  ^®  P^^  ^^  **^®  townahip  of 
Uptarij  in  the  county  of  Chester,  made  the  2l8t 
June,  1861,  the  appellants  were  respectively  rated  as 
follows : — 


T. 

OTereeers  of 
Upton. 


Name  of 
Occopier. 


ThomoM 
Nttdmuld 


Rer.  Ralph 
Congrtvt. 


Name  of  Owner. 


The  Tmstees  of 

The  Chester 

County  Lunatic 

Atptum. 

Do. 


Description  of 
Property  rated. 


Honae  and 
Garden. 


House,  Oat- 
buildings  and 
Gardens. 


Name  or 
sttuation  of 
Property. 


County 
Asylum. 


Do. 


Esti. 
mated 
Extent. 


a.  r.  p. 
0    S    0 


1    0    0 


Gross 
estl- 


rental. 


£  t.   d, 

34    0    0 


34    0    0 


▼afaie. 


80    0 


80    0    00  »    0 


6(1.  In 
tbe 


iXs.  d 
15    0 


00 


The  appellants  gave  due  notice  of  appeal  against  the 
rate  on  the  following  grounds. 

First.  That  they  were  not  occupiers  of  any  housesy 
lands  or  tenements,  or  property  liable  to  be  rated,  within 
the  township. 

Second.  That  they  were  overrated  in  respect  of  the 
yearly  value  of  the  lands,  tenements  and  premises  by 
them  alleged  to  be  occupied  in  the  township. 

Third.  That  the  lands  and  tenements  for  which  they 
were  rated,  and  of  which  they  were  alleged  to  be 
the  occupiers,  were  at  the  time  of  the  assessment  used 
for  the  purposes  of  The  Chester  County  Lunatic  Asylum ; 
that  the  same  were  purchased  and  acquired  under  the 
provisions  of  an  Act  of  Parliament,  called  *'The  Lunatic 
Asylums  Act,  1853,''  for  the  purposes  of  that  Asylum, 
and  that  at  the  time  that  the  house  and  premises  of 
R,  Congreve  were  so  acquired  and  purchased,  the  value 
or  rate  at  which  the  same  were  then  assessed  was 
2/.  10^.,  9nd  that  at  the  time  that  the  house  and  pre- 
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mises  of  T.  N.  Brushfkld  were  so  acquired  and  pur- 
chased  the  value  or  rate  at  which  the  same  were  then 
assessed  was  2/.  or  thereabouts;  therefore^  according  to 
the  provisions  of  that  Act^  they  were  not  liable  to  be 
rated^  in  respect  of  the  same^  at  a  higher  value  or  on  a 
more  improved  rent  than  the  value  or  rent  at  the  time 
of  such  purchase  or  acquisition. 

The  following  special  case  was  stated  pursuant  to  stat. 
12  &13  Vxct.c.A&.8.  11. 

The  Chester  County  Lunatic  Asylum  is  situate  in  the 
respondent  township.  It  was  built  before  the  passing 
of  The  Lunatic  Asylums  Act,  1853  (16  &  17  Vict. 
c.  97.),  under  the  statutes  then  in  force  relating  to 
county  lunatic  asylums,  upon  a  site  purchased  for  the 
purpose,  containing  about  ten  acres.  The  visitors 
since,  from  time  to  time,  purchased  other  adjacent  land, 
the  whole  area  possessed  by  them  consisting  of  about 
fifiy-six  acres,  -situate  wholly  within  the  respondent 
township.  The  buildings  are,  except  a  small  portion  of 
the  Female  Department  and  a  very  small  portion  of  the 
Laundry,  situate  on  the  land  originally  purchased.  The 
walls  round  the  outside  of  the  buildings  are  about  7^ 
feet  high,  except  that  in  front  of  the  Asylum,  which  is 
only  2  feet  7  inches  high,  and  on  which  there  are  iron 
railings,  5  feet  5  inches  high.  The  other  walls  are  dwarf 
walls  only  3  feet  4  inches  high.  Recently,  owing  to  in- 
creased accommodation  being  required,  a  large  addi- 
tional building  was  erected  for  male  patients  outside  the 
before  mentioned  walls,  also  a  chapel.  The  whole  area 
of  fifty-six  acres  (including  the  buildings  within  the  before 
mentioned  walls),  is  bounded  on  the  south-western  side 
and  in  part  on  the  south-eastern  side  by  a  fence  or 
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boundary  wall  about  6  feet  higb 
by  an  ordinary  country  fence^  p 
and  ditch^  and  partly  of  woodi 
occupied  by  buildings  being  used 
purposes,  and  the  patients  emp 
One  of  the  purchases  recently  n 
a  piece  of  land  purchased  in  185 
at  the  extreme  north-eastern  b 
land,  a  house  was  erected,  for  tl 
lain  of  the  Asylum,  and  an  a 
(including  the  site  of  the  hous< 
propriated  and  fenced  off  as  garc 
The  boimdary  wall  before  me 
eastern  side  of  the  Asylum,  te: 
north  of  the  entrance  gate  to  th 
the  chaplain.  These  premises  ar 
east  side  by  the  wooden  paling, 
Asylum  land  on  the  same  side 
ordinary  fence. 

The  appellant,  R.  Congreve, 
been  the  chaplain  of  the  Asyk 
had  the  exclusive  occupation  o\ 
premises,  which  are  entirely  del 
buildings,  and  are  at  a  distance 
measuring  from  the  nearest  poini 
house  and  premises  is  by  a  priva 
Liverpool  turnpike  road,  and  wh 
to  this  house  and  premises.  Tfa 
arranged  modern  residence  ai 
dining  room  and  a  drawing  n 
rooms,  cellar,  and  the  usual  d< 
adjoining  are  a  stable  for  two  ho 
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a  wooden  shed^  used  as  a  shippen.     A  small  portion  of       1864. 
the  garden  ground  was  used  as  a  flower  garden^  and  the     cosgbkvb 
remainder^  being  the  principal  portion,  as   a  kitchen    o^ep^g  of 
garden,  the  fimit  and  vegetables  produced  by  which  were       Uptoh. 
consumed  by  the  appellant,  iZ.  Congreoe^  and  his  hoiise- 
hold.     The  last  mentioned   appellant    had  also    had 
appropriated  to  him  by  the  visitors  a  small  portion  of 
adjoining  land  on  the  south  and  west  of  the  premises 
before  mentioned  as  being  in  his  occupation  and  out- 
aide  the  fence,  and  which  he  cultivated  as  agricultural 
land.     He  also  rented  and  held  four  statute  acres  of 
land,  part  of  a  meadow,  in  the  adjoining  township  of 
MoUington,  for  which  the  landlord  paid  the  rates,  and  on 
which  the  chaplain  kept  two  cows. 

The  chaplain  is  not  required  by  any  Act  of  Parlia- 
ment to  be  resident  at  the  Asylum,  and  uatil  the 
house  was  provided  for  him  he  resided  at  a  consider- 
able distance  from  the  Asylum  out  of  the  respondent 
township.  He  is  now  required  by  the  committee  of 
the  visitors  of  the  Asylum  to  reside  in  such  house,  and 
he  is  not  permitted  by  them  to  hold  any  other  cure. 
He  devotes  the  whole  of  his  time  and  attention  to  his 
office  of  chaplain.  Until  the  year  1858  he  held, 
together  with  his  chaplaincy,  the  perpetual  curacy  of 
Burton,  in  Cheshire,  distant  about  six  miles  from  the 
Asylum,  and  he  was  head  master  of  a  small  grammar 
school  in  the  village  of  Burton  ;  he  paid  no  rent  for  his 
residence,  but  his  occupation  thereof  formed  part  of  the 
emoluments  of  his  office;  the  property  tax,  inhabited 
house  duty  and  tithe  commutation  rent-charge  are 
assessed  thereon,  and  are  paid  in  respect  thereof  bythe 
committee  of  visitors  of  the  Asylum. 


Ml 


862 


1864. 


CONOBEYB 
▼. 

Overseers  of 
Uftox. 


HILARY  T 

At  the  time  of  the  purchase 
assessed  to  the  relief  of  the 
township  at  the  gross  estimated 
per  acre. 

The  visitors,  in  the  year  18i 
of  the  ten  acres  of  land  (being 
the  Asylum  was  first  erected) 
mises  for  the  resident  medical 
Asylum,  and  appropriated  ther 
the  house  and  out-buildings)  al 
acre  of  land  for  garden  ground. 

The  appellant,  T.  N.  Brus 
medical  superintendaiit,  and  re 
elusive  occupation  of  the  last  i 
and  premises,  which  are  enti 
divided  firom  the  Asylum  build 
and  are  fenced  on  all  other  i 
hedge,  &c.  This  house  is  appro 
turnpike  road  by  the  drive  lead 
which  the  house  and  grounds  ai 
house  contains  kitchen,  sculler 
the  basement,  a  library,  a  dini 
room  on  the  first  floor,  four  1 
room  on  the  second  floor,  and 
and  two  store  rooms  in  the  a 
domestic  offices.  It  is  a  good 
residence.  A  small  portion  of  t 
as  a  flower  garden  and  the  ren 
den,  the  fruit  and  vegetables 
consumed  by  the  appellant,  7 
household. 

By  sect  55  of  "The  Lunatic. 
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provided  that  the  medical  officer  shall  be  resident  in  the        1864. 
Asylum.     In  1854,  when  the  appellant,  T.  N.  Brushfield,     cosorbvb 
who  had  previously  been  assistant  medical  officer,  was    q^^^J^^^  ^f 
appointed    superintendant,    it    was    arranged    that    a       Uptoh. 
residence  should  be  provided  for  him  at  the  Asylum. 
Until  the  erection  of  the  house  which  he  occupied, 
he  continued  to  occupy  the  two  rooms  in  the  block  of 
buildings  which  he  had  occupied  whilst  assistant  medical 
officer,  and  which,  when  the  case  was  stated,  were  occu- 
pied by  the  assistant  medical  officer  at  that  time.    There 
is  another  room  on  the  ground  floor  of  the  same  build- 
ing which  is  called  the  surgery,  but  which  was  used  as 
an  office ;  but  the  appellant  T.  N,  Brushfield  discharged 
a  portion  of  his  official  duties  in  the  library  of  his 
house,  which  in  all  other  respects  he  used  as  a  private 
residence  only. 

At  the  time  of  the  purchase  of  the  land  appropri- 
ated to  the  superintendant's  residence  the  same  was 
valued  and  assessed  to  the  relief  of  the  poor  of  the 
respondent  township  at  the  gross  estimated  annual  value 
of  5/.  per  acre. 

The  appellant,  T.  N.  Bruslifield,  devoted  the  whole  of  his 
time  and  attention  to  his  office  of  medical  superinten- 
dant; he  paid  no  rent  for  his  residence,  but  his  occupa- 
tion thereof  formed  part  of  the  emoluments  of  his  office. 
The  property  tax,  inhabited  house  duty  and  tithe 
commutation  rent-charge  are  assessed  thereon,  and  are 
paid  in  respect  thereof  by  the  committee  of  visitors  of 
the  Asylum. 

A  plan  of  the  several  premises  accompanied  and  was 
to  be  taken  as  a  part  of  the  case. 

The  appellants  contended  that  the  lands  which  were 
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the  rites  of  the  reridences  and  gardens  respective] 
with  the  buildings  erected  thereon  and  so  occupied  I 
them,  were  not,  according  to  the  85th  section  of  tl 
''Lnnatic  Asyluns  Act,  1853/'  liable  to  be  assessed 
a  higher  yalue  than  the  yalne  or  rent  at  which  sui 
lands  were  respectively  assessed  at  the  time  of  sui 
purchases  as  aforesaid,  vis.,  at  the  sum  of  2L  lOt.  i 
respect  of  the  land  the  rite  of  the  house  and  premis 
occupied  by  IL  Congreve,  and  at  the  sum  of  82L  15s.  i 
respect  of  the  land  the  rite  of  the  house  and  premia 
occupied  by  T.  N.  BntshfiehL 

The  respondents  contended  that  the  occupation  by  tl 
appellants,  respectively,  of  the  houses,  gardens  and  pri 
mises,  was  a  beneficial  and  exdurive  occupation  by  thei 
respectively,  rendering  them  liable  to  be  assessed  1 
the  rate  for  the  relief  of  the  poor  in  respect  thereof,  ai 
that  the  houses  and  buildings  were  not  such  "  addition 
buildings''  as  come  within  the  exemption  contained  i 
the  85  th  section  of  the  '' Lunatic  Asylums  Act,  1853] 
and,  further,  that,  if  the  houses  and  premises,  or  dth( 
of  them,  were  used  for  the  purposes  of  the  Aq^lum,  ti 
same  were  not  whoUy  and  exdurively  so  used,  and  ther 
fore  that  the  appellants  were  respectively  liable  tol 
rated  in  respect  of  their  respective  occupations,  so  t 
as  such  occupations  respectively  exceeded  the  accomm< 
dation  necessary  for  the  performance  of  the  official  duti 
of  the  appellants  respectively. 

The  questions  for  the  opinion  of  the  Court  war 
Whether  the  lands  and  houses  occupied  by  the  appellant 
or  either  of  them,  ought  to  be  rated  only  at  the  vali 
or  rent  at  which  the  same  were  assessed  at  the  time  ( 
the  purchase  or  acquisition  of  them  respectively,  nDd( 
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the  provisions  of  any  act  of  Parliament  relating  to 
public  lunatic  asylums;  and,  if  not,  then  at  what 
amount  the  same,  or  either  of  them,  should  be  rated. 

It  was  admitted  that  the  amount  at  which  the  houses 
and  premises  respectively  were  rated  in  the  assessment 
were  fair,  equal  and  correct  if  they  were  liable  to  be 
rated  at  the  full  annual  improved  value  thereo£  It  was 
agreed  that  if  the  Court  should  be  of  opinion  that  the 
lands  and  houses  occupied  by  the  appellants,  or  any  part 
thereof  respectively,  or  either  of  them,  were  only  liable 
to  be  rated  at  the  value  or  rent  at  which  the  same 
were  assessed  at  the  time  of  the  purchase  or  acquisition 
thereof,  then  the  assessment  was  to  be  altered  to  the 
sum  of  2il  lOf.  in  respect  of  the  land  and  house  occupied 
by  B.  CoRffreve,  and  to  the  sum  of  8L  16s.  in  respect 
of  the  land  and  house  occupied  by  T.  N.  Brtu^field. 
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Webby  {McLUyre  with  him),  for  the  respondents. — 
This  case  turns  on  the  construction  of  sect  35  of  ''The 
Lunatic  Asylums  Act,  1858,''  16  &  1 7  Vict  c.  97. :—"  No 
lands  or  buildings  already  or  to  be  hereafter  purchased 
or  acquired,  under  the  provisions  of  any  former  Act  or 
this  Act,  for  the  purposes  of  any  Asylum,  (with  or  with- 
out any  additional  building  erected  or  to  be  erected 
thereon),  shall  while  used  for  such  purposes  be  assessed 
to  any  county,  parochial,  or  other  local  rates  at  a  higher 
value  or  more  improved  rent  than  the  value  or  rent  at 
which  the  same  were  assessed  at  the  time  of  such  pur- 
chase or  acquisition." 

Sect  31  enacts,  "  It  shall  be  lawful  for  any  committee 
of  visitors  having  authority  to  provide  an  Asylum  for 
pauper  lunatics  (but  subject  as  hereinafter  mentioned) 
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1864.     '  to  procure,  examine^  and  determine  on  plans  for  i 


Upton, 


CoKOBEVE  same^  and  estimates,  and  contract  for  the  purchase 
Oyerseers  of  ^^^^^  ^^^  buildings  (and  in  the  case  of  buildings^  eitb 
with  or  without  any  fittings-up  and  furniture  bdongii 
thereto)^  and  for  buildings  erecting^  altering^  improyin 
restoring^  furnishings  and  completing^  or  otherwise  pr 
Tiding  such  Asylum^  and  rendering  the  same  in  i 
respects  fit  and  ready  for  the  reception  of  lunatics,  ai 
for  makings  laying  out,  and  completing  the  office 
out-buildings^  yards,  courts^  outlets^  grounds^  land^  ai 
appurtenances  of  or  for  such  Asylum,  and  for  providii 
clothing  for  patients,  and  every  thing  necessary  for  tl 
opening  of  any  such  Asylum;  &c." 

And  by  sect.  55,  "  The  committee  of  visitors  of  eva 
Asylum  shall  appoint  a  chaplain  for  the  same  *  *  * 
and  the  committee  of  visitors  of  every  Asylum  sha 
appoint  a  medical  officer,  who  shall  be  resident  in  sue 
Asylum  *  *  *  And  the  committee  shaU,  if  they  thin 
fit,  have  power  to  appoint  a  visiting  physician  or  surgeo 
to  every  such  Asylum,  and  shall  from  time  to  tun 
appoint  the  medical  officer  or  one  of  the  medical  office] 
(if  more  than  one)  of  the  Asylum,  or  where  there  : 
a  separate  medical  officer  of  each  division^  then  tb 
medical  officer  or  one  of  the  medical  officers  (if  moi 
than  one)  of  each  division,  to  be  the  superintendant  ( 
the  Asylum  or  of  such  respective  division  thereof,  an 
such  superintendant  shall  be  resident  in  the  Asylum 
*  *  *  Provided  always,  that  it  shall  be  lawful  for  the  sai 
committee,  with  the  sanction  and  approbation  of  one  c 
Her  Majesty's  principal  Secretaries  of  State  to  appoin 
any  person  other  than  such  medical  officer  to  be  sucl 
superintendant/' 
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The  question  is,  whether  the  appellants,  or  either  of 
them,  can  be  said  to  be  in  the  occupation  of  lands  or 
buildings  '^  purchased  or  acquired  for  the  purposes  of  the 
Asylum,"  and  "  used  for  such  purposes." 

First.  As  to  the  chaplain.  The  power  of  the  committee 
to  purchase  lands  and  buildings  is  limited  to  things 
necessary  for  the  Asylum  and  its  appurtenances.  The 
statute  does  not  require  the  chaplain  to  be  resident  in 
the  Asylum:  his  case  is  like  that  of  chaplain  to  a 
gaol,  who  need  not  be  resident  in  it;  Gambier,  appt, 
.  The  Overseers  of  Lydford,  respts.  (a),  and  buildings 
occupied  by  him  outside  the  gaol  are  rateable.  [Blach'- 
bum  J.  In  that  case  the  question  was,  whether  the 
occupation  of  the  chaplain  was  for  public  purposes. 
Here  it  arises  on  a  special  enactment.]  If  the  chaplain 
to  this  Asylum  is  not  rateable  for  this  property,  the 
visitors  of  the  Asylum,  who  have  even  more  to  do  with 
it  than  the  chaplain  has,  might  construct  a  row  of 
buildings  near  the  Asylum,  and  assume  the  occupation 
of  them  without  contributing  to  the  poor  rates.  [Black- 
bum  J.  The  other  side  will  probably  contend  that, 
although  the  chaplain  is  not  bound  to  reside  in  the 
Asylum,  it  is  convenient  to  have  such  a  person  in  it.] 

Secondly.  The  case  of  the  medical  superintendant 
differs  in  this,  that  the  statute  requires  him  to  be  resi- 
dent in  the  Asylum.  He  is  probably  rateable  to  the 
full  improved  value  of  the  property.  [Blackburn  J.  'Pnm& 
facie  one  would  say,  if  the  committee  must  have  a 
medical  superintendant  in  the  Asylum,  they  may  fairly 
give  him  a  residence  fit  for  a  married  man,  for  no 
obligation  of  celibacy  is  imposed  on  him.]     He  is  rate- 

(a)  ZE.^B.  346. 
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art  (a)  and  Reg.  v.  Fuller  {b)  shew  that  he  is  only 
rateable  in  respect  of  the  excess  of  what  is  reasonably  ' 
necessary  for  the  performance  of  his  duty :  also  that  in 
estimating  that  the  station  in  life  of  the  party  should  be 
taken  into  consideration,  and  that  merely  trifling  excess 
beyond  what  is  reasonably  necessary  for  himself  and  his 
family  ought  to  be  disregarded.  Here  nothing  was 
allowed  beyond  what  was  thus  reasonably  necessary.  In 
Gambier,  appt..  Overseers  of  Lydfard,  respts.  (c),  the  fact 
of  excess  was  found  by  the  case. 

Webby,  in  reply. — It  is  not  enough  that  the  visitors 
should  think  particular  things  necessary  or  reasonable 
for  the  chaplain  or  medical  superintendant.  Still,  it 
may  be  conceded  that  what  may  be  appropriated  to  him 
is  not  limited  to  what  is  strictly  necessary. 

In  Rex  V.  Mathetos  {d\  in  which  it  was  held  that  the 
Boyal  Palaces  are  not  rateable  to  the  relief  of  the  poor. 
Lord  Mansfield^  in  giving  judgment,  says,  p.  4,  "  It  is 
dear,  that  when  a  servant  occupies  a  house  and  two 
acres  of  land,  whether  he  pays  for  them  by  a  rent  or  by 
service,  it  can  make  no  difference  as  to  his  being  rated : 
he  is  equally  liable.^' 

Blackburn  J.  Our  judgment  must  be  to  affirm  this 
rate  so  far  as  regards  the  chaplain,  t.  e.  he  should  be 
rated  according  to  the  actual  value  of  the  house,  outbuild- 
ings and  garden  occupied  by  him ;  but  as  to  the  medical 
superintendant  the  rate  should  be  altered  so  as  to  be  in 
accordance  with  the  value  or  rent  of  the  house  and 
garden  at  the  time  they  were  purchased. 
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(a)  8E.^B.  360. 
(c)  SK^B.  346. 


(b)  8E.4'B,  365,  note  (f). 
(d)  Cold.  1. 
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The  case  does  not  depend  on  th6  question  who  i 
the  occupier  of  buildings  or  lands  belonging  to  th 
Crown^  which  would  not  be  rateable  if  the  Crowi 
were  in  occupation;  or  as  to  who  is  in  the  occupatioi 
of  lands  or  buildings  held  for  public  purposes^  whid 
while  used  for  such  purposes  are  likewise  not  rateable 
In  those  cases  the  very  essence  of  the  dispute  is^  who  i 
occupier  ?  But  this  case  arises  on  a  statute  with  speda 
provisions.  It  turns  on  the  35th  section  of  16  &  17  Via 
c.  97.  [His  Lordship  read  the  section.]  Under  thi 
section^  if  lands  are  purchased  for  the  purposes  of  ] 
Lunatic  Asylum^  so  long  as  they  continue  to  be  used  fo: 
those  purposes  it  matters  not  who  is  the  occupier,  the; 
are  rateable  at  the  old  value,  not  at  the  improved  value 
I  do  not  agree  that  the  first  of  these  questions  is  th< 
same  as  that  of  county  rate  payers  with  a  chaplaii 
living  in  the  vicinity  of  a  county  gaoL  Those  wh( 
have  the  management  of  this  Asylum  might  jnstl] 
think  that  it  was  right  and  proper  to  appoint  a  chap 
lain  to  their  Asylum,  and  also  that  it  was  right  anc 
proper  to  induce  him  to  reside  within  a  reasonabli 
distance  of  it.  It  is  not  unreasonable  to  allow  him  ] 
salary,  or  give  him  an  adjoining  house,  nor  is  it  un 
reasonable,  instead,  to  give  him  a  house  of  their  own  U 
live  in«  But  then  that  house  is  not  used  '^  for  the  purpose 
of  the  Asylum^'  within  the  meaning  of  this  section.  I 
is  used  for  a  purpose  right  and  proper  in  itself,  and  col 
laterally  for  the  purposes  of  the  Asylum,  but  the  sectioi 
means  that  it  must  be  used  for  those  purposes  in  a  seD8< 
more  direct  than  for  securing  the  services  of  a  chaplain 
The  chaplain  must  therefore  be  rated  for  this  propertj 
like  any  other  occupant,  namely,  at  its  actual  valne^ 
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according  to  the  rule  prescribed  in  The  Parochial  Assess-        1864. 
ments  Act.  Congrstb 

But  the  case  of  the  medical  superintendant  is  different.  Qy^^^^„  ^f 
The  statute  expressly  directs,  by  sect.  65,  that  he  shall  Upton. 
be  resident  in  the  Asylum.  Mr.  Welsby  argued  that 
the  words  ."in  such  Asylum^^  must  be  construed  to  mean 
strictly  within  the  curtilage  of  the  building  where  the 
patients  sleep  at  night, — a  place  which  might  be  so  laid 
in  an  indictment  for  burglary.  But  that  is  not  a  reason- 
able meaning  of  those  words.  They  mean  that  his  resi- 
dence must  be  in  grounds  appropriated  to  the  Asylum, 
80  as  to  be  reasonably  within  it  Now,  looking  at  the 
position  of  the  building  as  described  in  this  case,  we 
cannot  say  that  it  was  not  in  the  Asylum^  if  we  once 
assume  that  it  need  not  be  under  the  actual  roo£  I 
quite  agree  with  Mr.  Webby  that,  if  the  committee 
were  to  give  him  a  residence  much  beyond  what  was 
right  and  proper  for  the  purposes  of  the  Asylum,  he 
would  be  rateable  for  the  excess.  The  limit  is  difficult 
to  fix,  but  I  agree  with  the  rule  laid  down  in  Reg.  v. 
Stewart  (a),  that  where  a  man  is  to  discharge  functions 
of  this  kind  the  residence  must  be  such  as  would  be 
reasonable  for  a  person  and  his  family  in  his  station  of 
life  :  it  is  a  question  of  fact  whether  that  limit  is 
exceeded ;  and  I  cannot  say  that  it  has  been  exceeded 
in  this  instance.  Here  we  find  a  medical  gentleman, 
with  a  family,  has  got  a  comfortable  residence,  not  very 
large,  with  a  flower  garden  attached  to  it.  The  super- 
intendant having  very  high  medical  qualifications,  is 
not  on  that  account  entitled  to  this  residence :  he  should 
be  a  medical  man  of  education,  and  should  have  a  resi- 

(a)  8  ^.  #  B.  360. 
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dence  fit  for  sach  a  person  and  his  fiimily, — ^not  sue 
a  residence  as  would  induce  a  physician  makii 
10,000/.  a  year  to  go  there.  I  likewise  agree  wi1 
what  is  said  in  Beg.  v.  Stewart  (a),  that  we  shou 
not  look  too  narrowly  into  such  a  matter,  and  ought 
disr^ard  slight  excess.  The  rate  as  to  the  medic 
superintendant,  therefore,  should  be  according  to  the  o 
value. 


Mellor  J.  (the  only  other  Judge  present)  ooncurre 

Bate  afiQrmed  as  to  Congreoe;  asi 
BrushfieldtoheteAxkC&diioVL  1£ 
No  costs  on  either  side. 

(a)8£L#B.d60. 


Saturday,        The  Queen  agomst  The  Wardens  and  Assistan 

January  30th. 

of  The  Saddlbbs'  Company. 


[Reported  ante,  p.  574.] 
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Lacy  against  Rhts.  Tuesday, 

Jantuay  12th. 

After  the  paesing  of  stat.  5  &  6  Vict,  e.  45.,  the  edmiiiietrator  of  the  ^        .  . 

author  of  «  dramatic  piece  first  acted  in  1843,  by  deed,  dated  the  14th  \j^Py^9i^' 

AjprU^  1859,  in  consideration  of  100/.  assigned  to  the  plaintiff,  the  copy-  ^^'"^^ 

ng^t  and  acting  right  in  all  dramatic  pieces  written  by  the  author :  no  P^f  ■ 

entry  of  the  assignment  to  the  pkintiff  had  been  made  in  the  regietry  -«*«^»*^f  of 

book  in  pursuance  of  stat  5  &  6   Vict,  c,  45.  *.  22.    The  letters  of  ^opvrw>W  and 

administration  were  not  stamped  until  March,  1863.    Held,  ^*f  ofaetttiff. 

1.  That  the  plaintiff  mi^ht  maintain  an  action  for  penalties  under  o%^^^*T' 
•tat.  3  &  4  ^.  4  c.  15.  a^^st  the  defendant  for  representing  the  piece  •*  »  ^  '^'  ^ 
without  his  licenee  within  twenty-eight  years  of  its  publication,  the  ^'  ^^ 
period  for  whieh  the  sole  liberty  of  representation  is  given  by  that  ^  3  "  ^*J*' 
•totute^  although  the  deed  was  not  registered  under  stat  5  &  6  Vict.  ^.  45.  m.  22. 24. 
C.45.S.22,  f^P'  ^    , 

2.  Per  Cockbum  C.  J.  Qtugn,  whether  the  plaintiff  would  be  entitled  -t^^«  oj  ad- 
to  the  benefit  of  stat  5  &  6  Vict.  c.  45.  without  registration  of  the  deed  ?  ^l^^lf^A. 

3.  That  the  defendant  could  not  object  to  the  admissibility  of  the  55  G.  3.  c.  1»4. 
letters  of  administration  in  eridence,  on  the  ground  that  they  had  not  '•  ^' 

been  stamped  within  six  months  after  the  discovery  of  the  mistake  in 
omitting  to  get  them  stamped,  and  the  penalty  had  not  been  paid,  in 
pursaanoe  of  stat  55  G,  3.  c.  184.  «.  43. 

^H£  declaration  stated  that  the  plaintiff  was  the 
proprietor  of  and  had  the  sole  liberty  of  re- 
presenting or  causing  to  be  represented,  at  any  place 
or  places  of  dramatic  entertainment  in  the  United 
Kingdom  of  Great  Britain  and  Ireland^  in  the  Isles 
of  Man,  Jersey  and  Guernsey^  or  in  any  part  of  the 
British  dominions,  a  dramatic  piece  called  *^  Hie  Roll  of 
the  Drum,^  to  wit,  as  the  assignee  of  [Joseph  Sherlock 
iniks,  the  administrator  of  all  and  singular  the  goods, 
chattels,  credits,  estate  and  effects  which  were  of  Thomas 
Egerton  Wilks  at  the  time  of  his  death]  the  author 
thereof,  and  which  dramatic  piece  had  been  and  was 
written  and  composed  after  the  passing  of  stat.  3  &s  4 
W.  4.  c.  15.,  by  E.  Wilks,  and  duly  assigned  to  the 
plaintiff :  Yet  the  defendant  during  the  continuance  of 
such  sole  liberty,  and  within  twelve  calendar  months 
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J.  S.  Wilkt  was  then  the  lawful  owner  of  certain  1864. 
dramatic  pieces  named  in  a  schedule  thereto,  among  Laot 
which  was  "  The  Roll  of  the  Drum,''  written  by  the  rhts. 
late  T.  E.  Wilkt:  It  was  witnessed  that,  *'in  con- 
sideration  of  100/.,  J.  S.  Wilks  doth  hereby  sell,  make 
"over  and  assign  to  T.  H.  Z^r^  (the  plaintiff),  "his 
heirs,  administrators  and  assigns,  all  and  every  right, 
title  and  interest  to  and  in  all  and  every  published  and 
unpublished  dramatic  pieces  written  by  the  late  T.  E. 
JVilhs,  deceased,  both  copyright  and  acting-right,  with- 
out reservation,  and  doth  hereby  convey  to  the  said 
Lacy,  his  heirs  and  assigns,  all  property  in  any  dramatic 
manuscript  of  71  E.  Wilks  in  the  possession  of  J.  S. 
WUks  or  elsewhere,''  &c.  The  deed  was  executed  by 
J.  S.  Wilkt  and  the  plaintiff,  and  the  100/.  was  paid 
by  the  plaintiff  to  /.  S.  Wilkt. 

It  was  admitted  that  the  defendant  had  on  five  occa- 
sions caused  The  Roll  of  the  Drum  to  be  represented. 

Letters  of  administration  taken  out  by  J.  S.  Wilkt^ 
were  then  produced,  which  were  not  stamped.  It  being 
objected  that,  as  the  value  of  the  estate  was  above  20/., 
the  letters  must  have  a  proper  stamp  affixed  in  pursu- 
imce  of  stat  55  G.  3.  c.  184  Sched.,  Part  iii.,  the  case  was 
adjourned  until  the  Sittings  in  the  following  Term,  in 
order  to  enable  the  plaintiff  to  get  them  stamped.  Leave 
was  also  given  to  the  plaintiff  to  amend  the  declaration 
by  stating  the  title  of  the  administrator,  and  to  the 
defendant  to  plead  further  as  he  might  be  advised ;  and 
the  jury  were  accordingly  discharged. 

In  pursuance  of  this  leave  the  declaration  was  amended 
by  introducing  into  it  the  words  between  brackets  and 
omitting  the  words  "tn  writing"-,  and  the  defendant 
added  the  fourth  plea. 

3  L  2 
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When  the  oiuse  came  on  for  trial  the  second  tin 
which  was  befofre  Wightman  J.,  at  the  Middlesex  sittii 
during  Easier  Term,  1863,  the  letters  of  administrati 
were  produc0d,  having  been  stamped  with  the  prof 
stamp  on  the  17th  At  arch  preceding. 

It  further  appeared  that  no  entry  of  the  assignmc 
from  J.  S.  fVilks  to  the  plaintiff  had  been  made  in  t 
r^stry  book  in  pursuance  of  stat.  6  &  6  VicL  e.  4 
s.  22. 

It  was  contended  for  the  defendant :  First,  that,  tl 
mistake  in  not  stamping  the  letters  of  administration  n 
having  been  corrected  within  six  months,  a  penally  h 
been  incurred,  without  payment  of  which  the  Commi 
sioners  had  no  power  to  stamp  them.  Secondly,  tfa 
for  want  of  an  entry  of  the  assignment  in  the  regist 
book  the  exclusive  right  of  representing  the  piece  d 
not  pass,  and  that  therefore  the  plaintiff  was  not  entitli 
to  sue. 

A  verdict  was  entered  for  the  plaintiff  for  10/.,  leai 
being  reserved  to  move  to  enter  a  nonsuit  or  verdict  £ 
the  defendant. 


Monday, 
April  20th. 


In  the  same  Term,  April  20,  Ogle  moved  accon 
ingly.  First  The  stamping  of  the  letters  of  adm 
nistration  did  not  make  them  admissible  in  evidenc 
By  stat.  55  G.  3.  c.  184.  s.  41.,  where  the  effec 
of  a  deceased  person  have  been  estimated  at  less  vali 
than  they  afterwards  prove  to  be  and  too  little  stano 
duty  has  been  paid,  the  Commissioners,  on  delivei 
of  an  affidavit  of  the  true  value,  may  affix  the  prop< 
stamp  on  payment  of  the  full  duty  without  any  alloi 
ance  for  that  already  paid,  and  of  the  usual  penalt 
payable  for  stamping  deeds  after  the  execution  therec 
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(atat.  87  G.  8.  c.  186.  #.  2.)  :  Provided  that  if  Appli-  [1863] 
cation  be  made  within  six  months  after  the  true  value  J^ 
shall  be  ascertained  and  the  discovery  of  the  mistake^  it  ^^-^ 
appearing  by  affidavit  that  no  fraud  or  delay  was  in- 
tended^ the  Commissioners  may  remit  the  penalty  and 
stamp  the  instrument  on  payment  of  the  difference  of 
duty  only.  Bnt  by  sect.  43,  as  is  said  in  TiUky  on  the 
Stamp  Laws,  2nd  ed.,  p.  622,  '^  If  application  be  not 
made  to  rectify  the  mistake  within  the  six  months,  not 
only  is  the  before  mentioned  penalty  payable  on  stamp- 
ing the  instrument,  but  the  executor,  or  administrator  is 
(under  sect  43)  personally  liable  also  to  a  penalty  of  100/., 
and  a  further  sum  of  10/.  per  cent  on  the  deficiency  of 
duty/'  The  Commissioners  did  not  remit  the  penalty  as 
thqr  might  have  done  under  the  proviso  to  sect  41  if 
the  administrator  had  brought  himself  within  it  Stat 
5  fF,  ^  M.  e.  21.  s.  11.  enacts,  that  no  instrument  re- 
quired to  be  stamped  shall  be  pleaded  or  given  in  evidence 
in  any  Court  until  as  weD  the  duty  as  the  penalty,  when 
the  same  shall  have  been  incurred,  shall  be  first  paid,  a 
receipt  produced  for  the  same,  and  until  the  instrument 
has  been  stamped.  That  section  does  not  give  the  Com- 
missioners power  to  remit  the  penalty  of  500/.  given  in 
it;  and  by  stat.  55  G.  3.  c.  184  s.  8.,  the  powers,  pro- 
visions, &C.  of  former  Acts  are  to  be  applied  for  raising, 
levying,  collecting  and  securing  the  new  duties  granted 
by  that  Act :  Chitty's  Stamp  Laws,  2nd  ed.,  by  Hulme,  pp. 
63, 64.  [Blackburn  J.  Sect.  43  imposes  an  independent 
penalty  for  not  having  made  the  application  within  six 
months  after  the  discovery  of  the  mistake,  not  a  penalty 
for  not  stamping  the  document :  it  does  not  affect  the 
admissibility  of  the  letters  of  administration  in  evidence.] 
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The  time  when  the  stamp  was  impressed  may  be  shewi 
Oreen  v.  Dame$  {a) ;  and  it  is  competent  to  the  defend 
ant  to  take  the  objection  that  the  letters  of  administra 
tion  were  not  properly  stamped^  without  pleading  it 
Field  V.  Woods  (6). 

Secondly.  The  plaintiff  had  not  the  sole  right  o 
representation.  [He  cited  stat.  5  &  6  Vict.  c.  45. «.  22. 
Rtusell  y.  Smith  (c).] 


Crompton  J.  On  the  first  point  there  is  no  pretence 
for  a  rule.  The  letters  of  administration  were  properlj 
stamped  under  sect.  41  of  stat.  55  G.  3.  c.  184.  As  sooi 
as  the  Commissioners  chose  to  affix  a  stamp^  we  cannol 
say  they  might  not  do  so ;  and  the  penalty  may  hayf 
been  remitted.  Sect.  48  has  nothing  to  do  with  stamping 
documents ;  it  imposes  a  penalty  on  the  executor  oi 
administrator  for  not  disclosing  the  effects  belonging  tc 
the  deceased  within  the  time  prescribed.  We  cannol 
allow  third  persons  at  Nisi  prius  to  shew,  by  way  ol 
defence  to  an  action  for  infringing  the  right  of  a 
plaintiff  derived  from  the  administrator^  that  this 
penalty  has  been  incurred. 

On  the  second  point,  which  arose  in  Rustell  t. 
Smith  (c),  there  should  be  a  rule  nisi. 

Blackburn  and  Mellor  JJ.  concurred. 

Rule  refused  on  the  second  ground  ; 
rule  nisi  on  the  third. 


(a)  4  5.  #  C.  236. 


{b)  7A.fE,U4. 


(c)  12  Q.  B,  217. 
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Montagu  Williams  and  Day  shewed  cause. — The  1864. 
author  of  a  dramatic  piece  possesses  the  copyright  and  "[^ 
the  sole  right  of  representing  or  performing  the  piece^  |^J^ 
By  stat.  8  &  4  fK  4.  c.  15.  s.  1.  the  author  of  any  dra- 
matic piece  composed,  but  not  printed  and  published,  by 
him  or  his  assignee,  or  the  assignee  of  such  author,  shall 
have  the  sole  liberty  of  representing  it  in  any  place  of 
dramatic  entertainment;  and  the  author  of  any  dramatic 
piece,  printed  and  published  by  him  or  his  assignee,  or 
the  assignee  of  such  author,  shall  have  the  sole  liberty 
of  representing  it  at  any  place  of  dramatic  entertain- 
ment for  twenty-eight  years ;  and  sect.  2  subjects  any 
person  who  infringes  that  right  to  a  penalty  or  damages. 
This  dramatic  piece  was  first  represented  in  1843,  and 
therefore  the  plaintiff  may  maintain  his  action  under 
that  statute,  notwithstanding  the  provisions  of  stat 
5  &  6  Vict.  c.  45. 

Stat.  5  &  6  Vict  c.  45.  i.  2.  defines  the  word  *'  copy- 
right*' to  mean  "the  sole  and  exclusive  liberty  of  printing 
or  otherwise  multiplying  copies  of  any  subject"  to  which 
the  word  is  applied  in  the  Act.  This  assignment,  not 
being  registered,  does  not  convey  the  copyright  but  only 
the  sole  right  of  representation.  Sect.  20,  after  reciting 
the  passing  of  stat.  8  &  4  ^.  4.  c.  15.,  and  that  it  was 
'*  expedient  to  extend  the  term  of  the  sole  liberty  of 
representing  dramatic  pieces  given  by  that  Act  to  the 
full  time  by  this  Act  provided  for  the  continuance  of 
copyright;**  and  that  it  was  " expedient  to  extend  to 
musical  compositions  the  benefits  of  that  Act,  and  also 
of  this  Act  ;**  enacts  "  that  the  provisions  of  the  said 
Act  of  his  late  Majesty,  and  of  this  Act,  shall  apply  to 
musical  compositions,  and  that  the  sole  liberty  of  repre- 
senting or  performing,  or  causing  or  permitting  to  be 


880 


HILARY  TERM. 


1864. 


Lact 
Bhts. 


represented  or  performed,  any  dramatic  piece  or  muaica 
composition,  shall  endure  and  be  the  property  of  th< 
author  thereof,  and  his  assigns,  for  the  term  in  this  Ac 
prorided  for  the  duration  of  copyright  in  books;  an< 
the  provisions  herein-before  enacted  in  respect  of  tb 
property  of  such  copyright,  and  of  registering  the  same 
shall  apply  to  the  liberty  of  representing  or  performiu] 
any  dramatic  piece  or  musical  composition,  as  if  the  sam 
were  herein  expressly  re-enacted  and  applied  thereto,  say 
and  except  that  the  first  public  representation  or  pex 
fbrmance  of  any  dramatic  piece  or  musical  compositio] 
shall  be  deemed  equivalent,  in  the  construction  of  thi 
Act,  to  the  first  publication  of  any  book :  Provided  always 
that  in  case  of  any  dramatic  piece  or  musical  oomposi 
tion  in  manuscript,  it  shall  be  sufficient  for  the  persoi 
having  the  sole  liberty  of  representing  or  performing,  o 
causing  to  be  represented  or  performed  the  same,  t 
register  only  the  title  thereof,  the  name  and  place  o 
abode  of  the  author  or  composer  thereof,  the  name  an< 
place  of  abode  of  the  proprietor  thereof,  and  the  tim 
and  place  of  its  first  representation  or  performance.' 
This  section  contains  a  provision,  not  a  requisition,  fo 
registration  in  the  case  of  a  person  having  the  sol 
liberty  of  representing  or  performing  a  dramatic  pieo 
in  manuscript.  Under  sect.  21,  by  which  the  persoi 
who  has  the  sole  liberty  of  representing  such  dramatic 
piece  shall  have  the  remedies  given  by  stat  3  8c  4  fF.4 
c.  15.,  the  assignee  has  the  same  power  to  sue  for  penal 
ties  as  the  author  or  original  proprietor.  Sect  2! 
enacts  that  ''  no  assignment  of  the  copyright  of  any  bool 
consisting  of  or  containing  a  dramatic  piece  or  musics 
composition  shall  be  holden  to  convey  to  the  assignee 
the  right  of  representing  or  performing  such  dramstii 
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piece  or  musical  composition^  unless  an  entry  in  the  said  1864. 
registry  book  shall  be  made  of  such  assignnv^ent,  wherein  j^ 
shall  be  expressed  the  intention  of  the  parties  that  such  ^^^^ 
right  should  pass  by  such  assignment  The  object  of 
this  section  was  to  keep  distinct  the  copyright  and  the 
right  of  representing,  and  to  enable  the  author  to  assign 
the  copyright  and  retain  the  right  of  representing. 
{^Blackburn  J.  That  section  is  explained  by  reference 
to  the  decision  in  Cumberland  v.  Blanche  (a).]  This 
assignment  in  express  terms  conveys  the  acting  right, 
and  therefore  need  not  be  registered.  Sect.  24  enacts 
that  '^No  proprietor  of  copyright  in  any  book  which 
shall  be  first  published  after  the  passing  of  this  Act  shall 
maintain  any  action  or  suit/'  for  infringement  of  the 
copyright,  unless  he  shall  first  *'  have  caused  an  entry 
to  be  made,  in  the  book  of  registry  of  the  Stationer^ 
Company,  of  such  book,  pursuant  to  this  Act,''  provided 
that  the  omission  to  register  "  shall  not  a£Pect  the  copy- 
right in  any  book,  but  only  the  right  to  sue" :  "  Pro- 
vided also,  that  nothing  herein  contained  shall  prejudice 
the  remedies  which  the  proprietor  of  the  sole  liberty  of 
representing  any  dramatic  piece  shall  have  by  virtue  of 
[stat.  8  &  4  H\  4.  c.  15.],  "or  of  this  Act,  although  no 
entry  shall  be  made  in  the  book  of  registry  aforesaid." 
This  section  does  not  apply  because  the  second  proviso 
excepts  the  sole  liberty  of  representing  dramatic  piecen : 
Etissell  V.  Smith  (ft). 

H.  T.  Cole,  R.  E.  Turner  and  A,  K.  Stephenson,  in 
support  of  the  rule. —  Cumberland  v.  PlancM  (a)  decided 
that,  under  stat.  3  &  4  ^.  4.  c.  15.,  a  transfer  of  the  pro- 
perty in  a  dramatic  work  passed  the  sole  right  of  repre* 
{a\  lA,fK5S0,  (b)  12  Q.  B.  217.  237-8. 
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aenting  it :  and,  that  being  thought  a  hardship  o 
authors^  stat  5  &  6  Fiet.  c.  45.  i.  22.  was  passed  t 
enable  authors  parting  with  the  copyright  to  retain  tl 
right  of  representation.  By  sect.  20  the  preceding  pn 
visions  in  respect  of  the  property  of  copyright  and  < 
registering  apply  to  the  liberty  of  representing  a  dr 
matic  piece ;  the  proviso  says  what  it  shall  be  suflBcie] 
to  register.  The  object  was  to  protect  the  lessees  of  th 
atres  against  proceedings  for  penalties.  Where  there 
simply  an  assignment  of  an  acting  or  stage  right,  regi 
tration  is  not  required;  but  where  the  assignmei 
includes  also  the  copyright  it  must  have  been  intends 
that  it  should  be  registered.  This  construction  wi 
reconcile  sects.  20  and  24  \_Blackburn  J.  Sect.  2 
enables  the  proprietor  of  a  right  of  representation  t 
register  it,  but  does  not  make  it  compulsory.  Cockbut 
C.  J.  It  may  be  that  the  plainti£P  not  having  registerc 
has  not  brought  himself  within  stat.  5  &  6  VicL  c.  4A 
so  as  to  get  the  benefit  of  the  extended  term  for  tl 
enjoyment  of  the  exclusive  right.  Cramptan  J.  Tl 
statute  treats  the  copyright  and  the  right  of  represent 
tion  as  distinct,  because  in  sect.  22  it  says  the  assignmei 
of  the  one  shall  not  pass  the  other.]  In  Russeli  ' 
Smith  (a)  there  was  no  assignment.  [Melhr  J.  Wh 
may  there  not  be  two  modes  of  assignment,  one  by  enti 
in  the  registry  and  another  by  an  ordinary  instrumei 
of  assignment?] 

CocKBURN  C.  J.     This  rule  must  be  discharged.    Tl 

22ud  section  of  stat.  5  &  6  Hct,  c.  45.  has  no  applici 

tion  to  the  present  case,  because  here  is  an  assignmei) 

not  only  of  the  copyright,  but  of  the  right  to  represen 

(a)  12  Q,  B.  217. 
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this  dramatic  piece.     That  section  in  terms  applies  only       1864. 
to  the  e£Pect  of  an  assignment  of  the  copyright,  and  was        laq^     ' 
intended  to  correct  what  had  probably  been  an  omis-       j^^^^ 
sion  in  previous  legislation ;  for  upon  the  construction  of 
Stat.  8  &  4  fT.  4.  c.  15.  #.  1.  by  this  Court,  in  Cumber^ 
land  V.  Plan*ihe  (o),  the  assignment  of  the  copyright  of 
a  dramatic  piece  carried  with  it,  incidentally,  the  ex- 
clusive right  of  representation.     Sect.  22  of  stat.  5  &  6 
Fiet  c,  45.  was  intended  to  meet  that  decision,  by 
enacting  that  no  assignment   of  the  copyright  of  a 
dramatic  piece  or  musical  composition  should  be  holden 
to  convey  the  right  of  representing  on  performing  it, 
unless  an  entry  was  made  in  the  registry  book  that  it 
was  the  intention  of  the  parties  that  such  right  should 
pass  by  the  assignment.     That  enactment  does  not 
apply  to  a  case  in  which  there  is  an  assignment  of  the 
right  of  representing  or  performing.     In  this  case  there 
is  an  assignment  of  the  right  of  acting,  as  well  as  of  the 
copyright ;  and  it  does  not  follow  that,  because  sect.  24 
requires  registration  of  an  assignment  of  the  copyright, 
and  there  is  such  an  assignment  here,  therefore  the 
assignment  of  the  right   to  represent  is  in  any  way 
affected.     Utile  per  inutile  non  vitiatur.    Where  a  per- 
son professes  to  convey  two  things,*  one  of  which  he  has 
a  right  to  convey,  and  the  other  he  has  not,  the  instru- 
ment operates  to  pass  the  property  in  that  which  he  has 
a  right  to  convey,  and  the  rest  is  surplusage.    Therefore 
I  think  that  these  22nd  and  24th  sections  do  not  apply. 
If  this  had  been  a  proceeding  under  stat.  5  &  6  Vict. 
c.  45.,  it  might  have  been  a  question  whether  that 
statute  contemplating,  as  appears  from  sect  20,  a  regis- 
tration of  the  right  of  representation  as  well  as  of  the 
(a)  1  A.  4'  E.  580. 
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copyright,  a  person  could  have  any  of  the  benefit) 
which  that  statute  confers  on  registration  until  he  hai 
registered  the  right  of  representation.  But  this  is  i 
proceeding  under  the  former  Act,  which  relates  to  th< 
exdusive  right  of  representing  dramatic  pieces,  ani 
gives  that  right  for  a  certain  period.  While  the  enact 
ment  in  sect  24  of  stat.  5  &  6  Viet  c.  46.  require 
registration  before  a  person  can  proceed  to  enforce  any  o 
the  advantages  which  that  Act  gives,  the  second  provis 
leaves  a  person  who  would  be  entitled  to  proceed  unde 
stat.  3  &  4  ^.  4.  c.  15.  in  the  same  position  as  he  wa 
in  before.  There  is  nothing  in  the  later  statute  whici 
operates  to  prevent  the  plaintiff  having  the  benefit  o 
the  provisions  of  the  former  statute,  and  therefore  h 
may  recover  these  penalties. 

CaoMPTON  J.  I  am  of  the  same  opinion.  The  ruli 
was  granted  on  the  construction  of  the  22nd  section  o 
stat.  5  &  6  Vict.  c.  46.,  and  we  have  to  consider  whethe 
it  is  necessary  that  there  should  be  a  registration  of  thi 
right  of  representing  or  performing  a  dramatic  piece 
It  was  conceded  that  if  this  had  been  only  an  assign 
ment  of  the  right  of  representing,  it  would  not  requir 
registration.  If  it  could  have  been  pointed  out  that  ii 
previous  legislation  there  was  any  prohibition  agains 
proceeding  for  penalties  until  the  registration  of  a  dra 
matic  piece,  I  should  have  thought  that  sect  20  of  stat 
5  &  6  Vict.  c.  45.  applied ;  but  it  is  conceded  that  then 
is  no  such  prohibition.  Then  we  come  to  sect.  22.  Th 
key  for  the  understanding  of  this  section  is  given,  a 
pointed  out  by  my  brother  Blackburn^  by  the  decision  ii 
Cumberland  v.  Planclie(a).  In  that  case  it  was  belc 
(a)  1  ^.  #  K  58a 
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that  the  asBignment  of  the  copyright  of  a  dramatic  1864. 
piece  passed  the  sole  right  of  representing  it,  as  inci-  J^ 
dentally  appended  to  the  copyright ;  and  the  22nd  |J^, 
section  of  the  later  Act  was  meant  to  qualify  that 
doctrine,  and  does  not  apply  to  the  bringing  of  an 
action  for  infringing  the  right  of  representing,  but  to 
the  mode  of  acquiring  that  right.  The  assignment  of 
the  copyright  is  treated  as  a  distinct  matter  from  the 
right  of  representing  or  performing  the  dramatic  piece : 
and  the  effect  of  the  section  is,  that  the  right  of  repre- 
sentation shall  not  pass  under  an  assignment  of  the 
copyright  alone,  unless  there  is  an  entry  shewing  that 
it  was  the  intention  of  the  parties  to  treat  it  as  an 
assignment  of  the  acting  right  also.  There  is  no 
restriction  on  the  right  of  representation  passing  by 
a  distinct  grant;  and  if  any  was  intended,  it  ought 
to  have  been  expressed.  The  present  case  was  at  an 
end  when  the  counsel  for  the  defendant  were  unable  to 
say  that  there  was  any  enactment  requiring  registration 
of  a  deed  which  conveyed  only  the  right  of  representa- 
tion. For  the  putting  into  such  a  deed  something  else, 
viz.,  an  assignment  of  the  copyright  to  which  the 
grantor  might  have  no  title,  cannot  injure  the  grant  of 
the  right  of  representation, — the  assignee  might  acquire 
a  title  to  the  one  and  not  to  the  other :  and  the  right 
to  the  one  would  pass,  though  something  necessary  to 
pass  the  other  had  not  been  done.  Therefore  I  agree 
that  the  22nd  section  does  not  apply  to  the  present  case. 
But  as  to  sect.  24,  I  doubt  whether,  if  it  had  not  been 
for  the  second  proviso,  registration  would  not  have  been 
necessaiy.  The  22nd  section  does  not  apply  merely  to 
the  provisions  of  this  Act  of  Parliament,  but  is  a  general 
enactment  as  to  the  copyright  of  dramatic  pieces,  and 
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as  to  the  right  of  representing  or  performing  snc 
dramatic  pieces.  And  I  am  not  prepared  to  say  thi 
the  24th  section  also  might  not  app*y  to  both  righl 
under  the  one  statute  as  well  as  the  other.  It  sayi 
t'  that  no  proprietor  of  copyright  in  any  book  whic 
shall  be  first  published  after  the  passing  of  this  Ai 
shall  maintain  any  action  &;c.^  unless  he  shall,  befoi 
commencing  such  action  &c.,  have  caused  an  entry  t 
be  made,  in  the  book  of  registry/'  But  then  there  i 
the  second  proviso,  that  this  shall  not  extend  to  th 
proprietor  of  a  sole  right  of  representation  (keeping  u 
the  distinction  in  the  22nd  section),  or  prevent  hii 
bringing  an  action  for  the  infringement  of  that  righl 
By  this  proviso  the  section  is  expressly  made  not  t 
apply  to  cases  of  this  kind.  Therefore  the  plaintiff  wa 
not  bound  to  register  the  assignment  of  the  right  c 
representation;  and  there  is  nothing  to  prevent  hii 
from  maintaining  this  action. 

Blackburn  J.  Sect.  2  of  stat  5  &  6  Vict  c.  41 
enacts  "  That,  in  the  construction  of  this  Act,''  "  th 
word  ^  copyright'  shall  be  construed  to  mean  the  sole  an 
exclusive  liberty  of  printing  or  otherwise  multiplyin 
copies  of  any  subject  to  which  the  said  word  is  herei 
applied ;"  and  sect  22,  using  the  word  "  copyright"  i 
that  sense,  says  '*  that  no  assignment  of  the  copyrigli 
of  any  book,"  that  is,  "  the  sole  and  exclusive  libert 
of  publishing  and  multiplying  copies,"  ''  consisting  of  c 
containing  a  dramatic  piece  or  musical  compositio: 
shall  be  holden  to  convey  to  the  assignee  the  right  c 
representing  or  performing  such  dramatic  piece  c 
musical  composition,  unless  an  entry  in  the  said  registr 
book  shall  be  made  of  such  assignment,  wherein,"  tha 
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is^  in  the  entry,  ^'  shall  be  expressed  the  intention  of  the  1864. 
parties  that  such  right  should  pass  by  such  assignment."  Laot 
The  question  principally  is^  what  is  the  meaning  of  this  Rbts. 
22ud  section  ?  We  must  consider  what  the  state  of 
the  law  was  before,  in  order  to  ascertain  the  intention 
of  the  Legislature,  as  expressed  in  these  words.  On 
the  construction  of  stat  8  &  4  ^.  4.  c.  15.,  which  gave 
to  the  author  of  a  dramatic  piece  and  his  assigns  the 
sole  and  exclusive  right  of  performing  that  dramatic 
piece,  it  had  been  decided  in  Cumberland  v.  Planchi(a\ 
that  the  assignment  of  the  copyright,  by  implication 
of  law,  conveyed  with  it  the  exclusive  right  of  perform- 
ing the  dramatic  piece,  as  well  as  the  right  of  multi- 
plying copies.  The  reason  of  that  decision  is  given 
by  LittUdale  J.,  p.  587,  "  The  assignee  of  whom  the 
Act  speaks,  is  the  assignee  of  the  copyright.''  That  was 
thought  a  hardship :  the  Legislature  seem  to  have  con- 
sidered that  the  author,  when  he  assigned  the  copyright, 
might  not  mean  to  convey  to  the  assignee  the  right,  or 
at  any  rate  the  exclusive  right,  of  dramatic  performance. 
And  therefore,  by  the  22nd  section  of  the  subsequent 
Act,  they  say  that  the  assignment  of  the  copyright,  that 
is,  the  assignment  of  the  right  of  publishing  and 
multiplying  copies,  shall  no  longer  be  taken  to  mean 
the  assignment  not  only  of  that,  but  of  the  acting  or 
dramatic  right,  unless  the  parties  really  did  so  intend, 
in  which  case  they  shall  make  an  entry  in  the  book  of 
registry  that  such  was  their  intention.  And  if  such  entry 
is  untrue  or  incorrect,  sect.  14  enables  the  party 
aggrieved  to  apply  to  the  Court  or  a  Judge  to  expunge 
or  vary  it  {b).  In  the  present  case,  the  assignment 
conveys  the  copyright ;  and,  in  express  terms,  conveys 

(fl)  I  A.4-E.  680.  (h)  See  Ex  pari^  Davidson,  2  E,  j-  B,  577. 
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of  the  section ;  at  all  events,  there  is  nothing  in  it  or  in        1864. 
any  other  to  reqnire  registration  of  an  assignment  of        lIctT 
the  acting  right.     I  therefore  agree  that,  on  the  con-        j^^^ 
struction  of  stat.  5  &  6  Vict.  c.  45.,  this  mle  onght  to 
be  discharged. 

Rule  discharged. 


Ex  parte  Wilson.  Tuesday, 

January  12th. 

1.  Where  articles  of  clerkship  to  an  attorney  have  not  been  stamped  Admission  of 
within  the  required  time,  and,  under  stat.  19  &  20  Fid,  e,  81.  s,  3.,  are  elerk, 
stamped  afterwards  by  permission  of  the  Commissioners  of  the  Treasury  fPon/  ofstan^ 
<m  payment  of  the  penalty,  the  Court,  both  for  the  purpose  of  protect-  to  articles. 
ing  the  revenue^and  for  ensuring  the  respectability  of  those  who  are  to  19  ^  20  Vict, 
become  attorneys,  should,  before  the  service  under  the  unstamped  articles  c.  81.  s.  3. 

is  allowed  to  count,  be  satisfied  that  the  circumstances  are  such  as  to  Enrolment, 
aooount  for  the  omission  to  pay  the  duty  and  enrol  the  articles  in  due  Poverty  of 
time.  clerk. 

2.  A  person  was  duly  articled  to  an  attorney,  who  before  the  period 
of  service  expired  became  bankrupt,  and  finally  was  struck  off  the  rolls. 
Before  the  articles  were  cancelled,  the  clerk  entered  into  an  agreement 
in  writing  with  another  attorney  to  procure  an  assignment  of  the  articles, 
and  in  the  meantime  to  serve  as  his  clerk.  The  former  attorney  refiised 
to  execute  an  assi^ment  of  the  orij^al  articles.  The  new  articles  were 
not  stamped  during  the  service,  in  consequence,  as  the  clerk  deposed 
on  oath,  of  his  poTerty,  but  by  permission  of  the  Commissioners  of  the 
Treasui^,  under  stat.  19  &  20  ytct.  c,  83.  s,  1.,  they  were  afterwards 
stampea  on  payment  of  the  penalty.  The  Court,  under  the  circumstances, 
allowed  the  new  articles  to  be  enrolled,  and  the  service  under  them  to 
count  from  the  date  of  the  clerk's  discharge  from  the  original  articles. 

TN  December,  1859,  Walter  WiUon  was  articled  to 
Richard  Sill,  of  Birmingham,  attorney  at  law  and 
solicitor,  for  five  years,  and  the  articles  of  clerkship  were 
duly  stamped  and  enrolled  in  the  Master's  office.  In 
May,  1861,  Sill  executed  an  assignment  for  the  benefit 
of  his  creditors,  and  left  England.  SilPs  attorney  then 
gave  ^tbofi  permission  to  make  arrangements  for  serving 
▼OL.  rv.  3  m  b.  &  8* 
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the  residue  of  the  term  of  five  years  with  some  otb 
attorney,  and  promised  to  procure  for  this  purpose  a 
assignment  of  the  articles  by  Sill,  who  however  afte 
wards  refused  to  execute  it. 

In  June,  1861,  WiUan  arranged  with  Messrs.  Bamei 
Marlow  Sf  Bamett,  attorneys,  at  fVaUall,  to  serve  thei 
for  the  residue  of  that  term,  who  agreed  to  accept  a 
assignment  of  the  articles,  with  which  arrangement  i\ 
attorney  of  Sill  expressed  his  concurrence.  On  the  21 
June,  Wilson  agreed  with  ^2'//  that  the  service  should  ceai 
from  that  date,  and  on  the  24th  Wilson  entered  the  senri( 
of  Messrs.  Bamett,  Marlow  Sf  Bamett,  under  the  aboi 
arrangement,  and  on  the  22nd  October,  1861,  the  foUoi 
ing  agreement  was  entered  into  by  them. 

''Memorandum  of  agreement  made  this  22nd day 
October,  1861,  between  Walter  Wilson,  of  Handswort 
attorney's  clerk,  of  the  one  part,  and  Messrs.  Bamei 
Marlow  jf  Burnett,  of  Walsall,  attorneys,  of  the  othi 
part. 

"  Whereas  the  said  Walter  Wilson  was,  in  the  month 
December,  1859,  articled  to  Richard  Sill,  of  Birmingliai 
attorney,  to  serve  for  the  term  of  five  years;  ai 
whereas  the  said  Walter  Wilson  has  left  the  said  Richm 
Sill,  and  is  under  an  engagement  with  the  said  Messi 
Bamett,  Marlow  Sf  Bamett  to  obtain  a  transfer  of  h 
said  articles  from  the  said  Richard  Sill  to  them  for  tl 
•remainder  of  the  said  term  of  five  years,  subject  to  tl 
payment  by  the  said  Messrs.  Bamett,  Marlow  ^  Bane 
to  the  said  Walter  Wilson  of  a  salary  of  3/.  lOs.  p 
week ;  and  whereas  the  said  Messrs.  Bamett,  Marlow 
Bamett  have  this  day  advanced  to  or  on  behalf  of  tl 
said  Walter  Wihon  the  sum  of  104/.  17^.  (Sd,,  and  the  sa 
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Walter  Wilson  hath  agreed  to  deliver  to  them,  the  said  1864. 
Messrs.  Bamett,  Marlow  %  Barnett,  certain  furniture  by  ""E^T^^to 
way  of  security  for  the  said  advance,  but  which  said  Wilson. 
furniture  is  estimated  to  be  under  the  value  of  the  sum 
of  104i  17s.  6d. :  It  is  witnessed  that^in  consideration 
of  the  said  advance  of  104/.  I7s.  6d.  this  day  paid  to 
or  on  behalf  and  at  the  request  of  the  said  Walter  Wilson 
by  the  said  Messrs.  Bamett,  Marlow  Sf  Bamett,  the  said 
Walter  Wilson  doth  hereby  undertake  and  agree  that  he 
will,  within  three  months  from  the  date  hereof,  obtain  a 
legal  transfer  of  his  said  articles  from  the  said  Richard 
Sill  to  the  said  Messrs.  Bamett,  Marlow  §'  Bamett,  and 
until  such  transfer,  and  until  the  expiration  of  the  said 
term  of  five  years,  and  until  the  sum  hereinafter  men- 
tioned, with  interest  for  the  same  after  a  rate  of  5/.  per 
cent,  per  annum,  shall  be  paid  and  satisfied  in  manner 
hereinafter  mentioned,  shall  serve  the  said  Messrs.  Bar* 
nett,  Marlow  ^  Bamett  as  their  clerk  at  a  salary  of 
3/.  lOs.  per  week,  from  which  said  salary  it  is  hereby 
agreed  and  declared  that  it  shall  be  lawfrd  for  the  said 
Messrs.  Bamett,  Marlow  ^  Barnett  to  deduct  and  retain 
the  sum  of  1/.  weekly  and  every  week  until  the  whole  of 
the  sum  of  104/.  \7s,  6d,,  with  interest  thereon  or  on  so 
much  thereof  as  shall  from  time  to  time  remain  unpaid, 
at  the  rate  of  5/.  per  cent,  per  annum,  shall  be  ftiUy  paid ; 
and  the  said  Walter  Wilson  doth  hereby  frurther  agree 
that  he  will  not  at  any  time  hereafter  carry  on  the  prac- 
tice of  an  attorney  at  law  or  solicitor,  either  by  himself 
or  in  partnership  with  any  other  person  or  persons,  or 
serve  as  clerk  to  any  other  attorney  or  solicitor  at  Walsall 
aforesaid,  or  any  other  place  (except  the  town  of  Bir^ 
mingham)  within  a  circuit  of  ten  miles  from  the  parish 

3  M  2 
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church  at  Walsall,  without  the  leave,  Kcenoe  and  con 
sent  in  writing  from  the  said  Messrs.  Bameit,  Marlow  I 
Bamett  first  had  and  obtained.  As  witness  the  hands  o 
the  parties/'  &c.    Witness,  &c. 

On  the  18th  of  November  Sill  became  bankrapt,  ani 
in  Hilary  Term,  1862,  was  struck  off  the  rolls.  Ii 
EasterTerm,  1 862, 13th  May,  an  order  of  Court  was  madi 
that  Wilson  be  dischar^  from  his  articles  to  SM,  anc 
be  at  liberty  to  enter  into  further  articles  for  the  residue 
of  his  service  of  five  years  to  Bamett,  Marlow  tf  Bameti 

Wilson  stated  on  affidavit  thas  he  was  informed  anc 
believed  that,  this  being  more  than  six  calendar  monthi 
after  that  agreement  of  22nd  October^  1861,  that  agree 
ment  could  not  then  be  stamped  unless  on  payment  o 
10/.  for  its  not  having  been  stamped  within  fourteen  dayi 
from  the  date,  and  would  not  be  enrolled  until  stamped 
and  the  penalty  paid  :  and  that,  in  consequence  of  hu 
having  to  repay  Messrs.  Bamett,  Marlow  ^  Bamett  tlu 
sum  of  1047.  \7s.  6d.,  with  interest,  as  in  the  agree- 
ment of  22nd  October,  1861,  mentioned,  and  having  m 
means  of  obtainir.g  or  realizing  the  money  necessan 
for  the  payment  of  the  penalty,  except  what  he  coulc 
save  from  his  salary  after  payment  to  Messrs.  B<smett 
Marlow  Sf  Bamett  of  the  sum  of  104/.  I7s.  6<L  auc 
interest,  and  maintenance  of  himself  and  family,  he  wai 
unable  to  pay  the  penalty  of  lOL  until  the  sum  a 
104iL  I7s.  6d.  had  been  paid  off  and  discharged;  bui 
that  it  was  paid  off,  with  the  interest,  at  the  time  of  th< 
present  application. 

The  agreement  of  22nd  October,  1861,  was  signed  bj 
Wilson,  and  delivered  by  him  on  the  date  thereof  to  one  o 
the  firm  of  Bamett,  Marlow  Sf  Bamett,  upon  the  under 
standing  that  the  firm  should  sign  it,  and  it  remained  ii 
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their  possession,  but  in  July,  1863,  it  was  ascertained        \^M. 
that  it  had  not  been  signed  by  any  of  them.  ""ExpartT" 

The  affidavit  of  Wilson  further  stated  that  he  had  an  Wilson. 
opportunity  of  making  other  and  better  arrangements  for 
himself  if  he  were  duly  qualified  to  act  as  an  attorney ; 
that  he  was  forty-seven  years  of  age,  and  had  for  the 
last  twenty  years  been  employed  as  an  attorney's  mana- 
ging clerk ;  that  he  had  no  other  means  of  livelihood  and 
of  maintaining  himself  and  family  than  the  receipt  of 
his  salary  under  the  above  agreement,  and  that,  unless 
admitted  an  attorney  in  or  about  Hilary  Term,  1864,  he 
would  have  to  leave  the  service  of  Messrs.  Barneit, 
Marlow  %  Bameti,  and  his  professional  prospects  would 
consequently  be  much  injured. 

It  was  likewise  stated  on  affidavit  that  the  agreement 
of  the  22nd  October,  1861,  was  always  considered  as  a 
binding  contract  by  both  sides,  and  as  a  service  under 
articles  for  the  residue  of  the  term,  and  that  the  firm 
were  willing  to  release  Wilson  from  that  agreement. 

The  stamp  duty,  1/.  15^.,  and  the  penalty  for  not 
stamping  sooner,  were,  by  permission  of  the  Com« 
missioners  of  the  Treasury,  paid  in  November,  1863. 

Gray,  in  Michaelmas  Term,  1863,  {November  21st), 
moved  that  the  service  of  Walter  Wilson  as  articled  derk 
to  Messrs.  Bamett  ^  Co.  might  reckon  from  the  13th 
May,  1862,  and  that  the  articles  of  clerkship  with  them, 
dated  the  22nd  October,  1861,  might  be  enrolled. 

Stat  6  &  7  yict.  c.  73.  s.  3.  enacts,  "  Except  as  here 
inafter  mentioned,  no  person  shall,  from  and  after  the 
passing  of  this  Act,  be  capable  of  being  admitted  and 
enrolled  as  an  attorney  or  solicitor,  unless  such  person 
shall  have  been  bound  by  contract  in  writing  to  serve  as 
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clerk  for  and  during  the  term  of  five  years  to  a  practisu 
attorney  or  solicitor  in  England  or  Waks,  and  shall  ha 
duly  served  under  such  contract  for  and  during  the  sa 
term  of  five  years^  and  also  unless  such  person  sha 
after  the  expiration  of  the  said  term  of  five  years,  ha 
heen  examined  and  sworn  in  the  manner  hereinaf) 
directed/'  Then  follows  a  proviso  as  to  the  Courts 
Lancaster  and  Durham.  By  sect*  7,  persons  who  ha 
taken  an  University  degree  may  in  certain  cases 
admitted  after  a  service  of  three  years. 

Sect  8.  '^  Whenever  any  person  shall  after  thepassi 
of  this  Act  be  bound  by  contract  in  writing  to  serve 
a  clerk  to  any  attorney  or  solicitor  as  aforesaid,  t 
attorney  or  solicitor  to  whom  such  person  shall  be 
bound  as  aforesaid  shall,  within  six  months  after  the  da 
of  every  such  contract,  make  and  duly  swear,  or  cause  < 
procure  to  be  made  and  duly  sworn,  an  affidavit  or  affidavi 
of  such  attorney  or  solicitor  having  been  duly  admitte 
and  also  of  the  actual  execution  of  every  such  contra 
by  him  the  said  attorney  or  solicitor  and  by  the  pers( 
so  to  be  bound  to  serve  him  as  a  clerk  as  aforesaid ;  ai 
in  every  such  affidavit  shall  be  specified  the  names 
every  such  attorney  or  solicitor  and  of  every  such  per8( 
so  bound,  and  their  places  of  abode  respectively,  togeth 
with  the  day  on  which  such  contract  was  actually  exi 
cuted ;  and  every  such  affidavit  shall  be  filed  within  s: 
months  next  after  the  execution  of  the  said  contract  wii 
and  by  the  officer  appointed  or  to  be  appointed  for  thi 
purpose  as  hereinafter  mentioned,  who  shall  thereupc 
enrol  and  register  the  said  contract,  and  shall  make  an 
sign  a  memorandum  of  the  day  of  filing  such  affidav 
upon  such  affidavit  and  also  upon  the  said  contract'^ 

Stat.  19  &  20  Vict  c.  81.  s.  3.     Th^  Commissioners  ( 
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the  Treasury  may  authorize  articles  of  clerkship,  kc,  to        1864. 
be  stamped,  after  the  six  montlis  allowed  by  slat  7  G.  4.      ^^  ^^ 
c.  44.  for  that  purpose,  upon  paymeut  of  the  duty  and      Wiuoh. 
penalty  of  10/.  if  the   instrument  is  brought  to  be 
stamped  within  a  year,  and  higher  penalties  after  longer 
delay. 

First  The  articles  were  allowed  by  the  applicant  to 
remain  unstamped  during  the  prescribed  time  solely 
because  he  was  unable  to  pay,  and  the  whole  has  now 
been  paid.  ICockbuni  C.  J.  We  have  sometimes 
allowed  applications  of  this  nature  when  the  non-pay- 
ment has  been  from  oversight;  but  this  man  weut  on 
serving  under  articles  which  he  knew  were  not  stamped.] 
In  Ex  parte  Herbert  (a),  where  an  articled  clerk  had 
served  the  five  years  required  by  law  without  knowing 
that  his  articles  were  not  stamped,  and  his  father  deposed 
that  they  had  not  been  stamped  as  he  was  unable  from 
pecuniary  loss  and  pressing  expenses  to  pay  the  stamp 
duty  at  the  time,  but  had  intended  ultimately  to  have 
them  stamped  and  enrolled,  the  Commissioners  of  the 
Treasury  having,  under  stat.  19  &  20  Hct.  c.  81.  s.  3., 
directed  the  articles  to  be  stamped  on  payment  of  the 
duty  and  penalty,  and  they  were  stamped  accord- 
ingly, a  majority  of  this  Court  held  that  they  might 
be  enrolled,  and  the  service  under  them  computed  from 
the  date  of  their  execution.  Ex  parte  Edwards  {b) 
and  Ex  parte  Bishop  (c)  are  authorities  to  the  same 
eflFect.  [Cockburn  C.  J.  I  quite  agree  with  what 
Erie  C.  J.  is  represented  as  saying  in  Ex  parte 
Bishop  (c),  p.  151  :—*'  If  the  non-payment  of  the  duty 

(a)  IB,  4-8.  825. 

(b)  32  L,  J.  C.  P.  213.     Reported  14  C.  B,  N.  8.  301,  nom.  Ex  parte 
Jofus.  {c)  9  C.  B,  X  S.  160. 
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was  the  result  of  some  unforeseen  contingency,  som 
thing  over  which  the  party  had  no  control,  I  should  1 
disposed  to  assist  him :  but,  if  the  omission  was  intei 
tional,  and  part  of  a  scheme  to  make  use  of  the  senrit 
under  the  articles  in  the  event  of  its  proving  a  pr 
mising  speculation,  I  should  decline  to  grant  theappUc 
tion.''  In  Ex  parte  JEdtoards{a)  the  Court  of  Commc 
Pleas  say  that  they  granted  the  application  in  JEx  pat 
Bishop  in  consequence  of  what  passed  before  fFUks  J.  i 
Chambers.  I  must  say  I  think  the  true  principle 
laid  down  in  Ex  parte  Herbert  (ft).  In  Ex  par 
EduHirds  the  Court  of  Common  Fleas  did  not  appro^ 
of  it,  although  to  a  certain  extent  they  concurred  with  tl 
decision  in  Ex  parte  Bishop  (c).  We  understand  that  the] 
is  a  case  on  the  subject  now  pending  in  the  Exchequei 
and  as  it  is  very  desirable  that  we  should  have  uniformil 
of  practice,  based  on  some  general  principle,  we  wi 
adjourn  this  matter  and  confer  with  the  Barons.] 

Secondly.  After  the  applicant  had  executed  the  article 
he  delivered  them  to  his  intended  masters  for  the  purpa 
of  being  executed  by  them,  and  he  served  under  thei 
without  knowing  that  this  had  not  been  done.  Tl 
binding  of  the  clerk  is  the  essential  thing  contemplate 
by  Stat.  6  &  7  Vict  o.  73.  s.  3.,  and  therefore  the  senru 
ought  to  count  firom  the  time  of  the  execution  of  tl 
articles  by  him,  the  only  use  of  the  execution  by  tl 
master  being  to  estop  him  from  saying  that  he  was  nc 
party  to  the  contract. 


The  Court  said  the  articles  might  be  enrolled,  an< 
they  would  consider  the  other  point. 


(a)  32  L.  J.  a  P.  213.    Beported  14  C.  B.  N.  8.  301,  nom  Ex  pari 
Jones. 
(6)  lB.f8,  825.  (c)  9  C.  B.  N.S.  15a 
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Gray  {Nov,  24tb)  mentioned  that  the  foUowingdifficnlty       1864. 
had  been  raised  by  the  Master,  that  the  agreement  with      £^_^^ 
his  new  employers  had  been  entered  into  by  the  appli-      Wiltoh. 
cant  while    the   articles   with   Sill  were  uncancelled, 
and  consequently  when  the  applicant  was  not  sui  juris 
to  contract  with  them.     [He  cited  sect.  13  of  stat.  6  &  7 
Vict  c.  78.,  and  1  Chith/'s  Archb.  Pract.,  by  Prentice^ 
p.  40,  11th  ed.] 

The  Court  said  that  under  the  peculiar  circumstances 
of  the  case  the  application  might  be  granted* 
On  the  other  point. 

Cur.  adv.  vulL 

The  judgment  of  the  Court,  consisting  of  Cocrburn 
C.  J.,  Blackburn  and  Mellor  JJ.|  was  now  delivered 
by 

Blackburn  J.  In  this  case  an  application  was  made 
on  behalf  of  Mr.  Wilson,  an  articled  derk,  to  direct  that 
the  articles  under  which  he  has  served  his  present 
employers,  Messrs.  Bamett^  Marlow  if  Bamett,  should  be 
enrolled,  and  that  his  service  might  be  reckoned  from 
the  13th  May,  1862,  on  which  day  he  was  discharged 
from  his  articles  to  his  former  employer,  Mr.  SilL 

The  facts,  as  disclosed  on  the  affidavits,  are  that  the 
applicant  had  been  bound  to  Mr.  Sill,  then  an  attorney 
in  good  position,  and  had  duly  paid  the  stamp  duty  on 
those  articles,  which  were  properly  enrolled,  and  had 
duly  served  Mr.  Sill  until  May,  1861.  In  that  month, 
by  no  fault  of  the  clerk,  though  to  his  great  misfortune, 
Mr.  SiU  misconducted  himself,  left  the  country,  and  in 
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November,  1861^  became  bankmpt^  and  finally  was  strucl 
oflF  the  rolls  of  this  Court  in  Hilary  Term,  1862. 

Under  these  ciFcumstances,  in  October,  1861,  the  ap 
plicant  entered  into  an  agreement  in  writing  with  hi 
present  employers  to  procure  an  assignment  of  his  article 
to  them,  and  in  the  meantime  to  serve  them  as  thd 
derk.  This  instrument  ought  to  have  been  impresse( 
with  a  35«.  stamp,  but  as  it  was  anticipated  that  then 
was  to  be  an  assignment  of  the  original  articles,  thi 
parties  neglected  to  stamp  it.  Mr.  Sill  however  de 
clined  to  execute  the  assignment  of  the  articles  whei 
required  to  do  so,  and  Mr.  Wilson  is  now  driven  to  rdj 
on  this  agreement  as  the  articles  under  which  he  hai 
served  the  latter  part  of  his  time. 

On  the  face  of  the  instrument  it  does  not  appear  tha 
he  had  the  assent  of  his  master  Sill  when  he  entered  oi 
this  new  service,  but  that  defect  is  satisfactorily  suppliec 
by  affidavit.  The  articles  have  now  been  duly  stampec 
and  the  penalty  paid,  though  not  till  the  month  o 
November,  1863 ;  and  we  last  Term  granted  the  firs 
part  of  the  application,  that  the  articles  shoidd  be  cd 
rolled,  but  took  time  to  consider  whether  we  couli 
comply  with  the  second  part  of  his  application  and  alloi 
the  service  to  reckon  from  the  13th  May,  1862,  thoug' 
the  articles  were  not  then  enrolled  nor  stamped. 

There  has  been  some  difference  of  opinion  expresse 
in  this  Court  as  to  what  is  the  duty  of  the  Court  in  tlii 
respect  since  stat  19  &  20' Vict  c,  81.  a,  8. ;  and  as  th 
Court  of  Common  Pleas  has,  in  Ex  parte  Edwards  (a 
expressed  an  opinion  differing  from  that  expressed  b 


(a)  32  L,  J.  a  P.  213. 
Jones. 


Reported  14  C,  B,  N.  S.  301.  nom.  Ez  par 
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the  majority  of  this  Court  in  Ex  parte  Herbert  {a\  we  igg^, 
wished  to  Itam  what  was  the  view  on  this  point  taken  j.^  ^^^ 
by  the  Court  of  Exchequer  in  a  case  pending  before  Wilsoh. 
them.  We  find  that  their  view  (ft)  agrees  with  that  of 
the  Court  of  Common  Pleas,  and  that  in  their  opinion, 
though  the  Commissioners  of  the  Treasury  have  been 
satisfied  to  accept  the  penalty  for  revenue  purposes,  yet 
the  Court  has  a  further  duty,  and  both  for  the  purpose 
of  protecting  the  revenue  and  of  ensuribg  the  respecta- 
bility of  those  who  are  to  become  attorneys,  the  Court, 
before  the  service  under  unstamped  articles  is  allowed 
to  count,  should  be  satisfied  that  the  circumstances  are 
such  as  to  account  for  the  omission  to  pay  the  duty  and 
enrol  the  articles  in  due  time.  It  is  important  that  the 
practice  of  all  the  Courts  should  be  uniform,  and  we 
shall  therefore  in  this  case  and  in  future  act  upon  the 
rule  as  laid  down  in  the  other  Courts :  but,  consistently 
with  it,  we  think  we  may  grant  the  application  in  the 
present  case. 

No  doubt  when  Mr.  Sill  refused  to  assign  the  original 
articles,  and  the  clerk  was  by  order  of  this  Court  dis- 
charged from  them,  he  ought  to  have  enrolled  the  fresh 
articles  duly  stamped.  His  excuse  for  not  having  done 
so  is  that  he  had  engaged  to  pay  his  present  employers  a 
considerable  premium,  that  he  was  very  short  of  money 
and  had  great  difficulty  in  paying  them,  which  he  could 
only  do  by  instalments.  Six  months  had  elapsed  since  the 
execution  of  the  agreement,  which  could  therefore  only 
be  stamped  on  payment  of  a  penalty  of  10/.  as  well  as  of 
the  35«.  stamp,  and  the  payment  of  the  10/.  penalty 
would  have  increased  his  pecuniary  difficulties.     Had 

(a)  IB.fS.  824 

{b)  See  Ex  parte  Belk,  2  H.  ^  C.  737. 
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1864.  this  been  offered  as  an  excuse  for  the  non-payment  ci 
£jpj^rt^  the  original  120t  stamp,  we  should  have  thought  that 
W1L8OH.  ^j^g  reasonable  inference  was  that  the  applicant  when 
entering  on  his  clerkship  was  not  in  a  position  to 
justify  him  in  doing  so,  and  that  we  should  not  allow  the 
service  to  count;  but  here  the  clerk  had  already,  when 
entering  into  his  former  articles,  given  the  guarantee 
for  the  bona  fides  of  his  clerkship  and  the  respectabilitjr 
of  his  position  which  is  involved  in  the  payment  of  the 
large  stamp  duty,  and  the  suT)sequent  difficulty  in  whidi 
he  found  himself  arose  from  no  fault  of  his  own.  He 
did  wrong  in  not  having  the  fresh  articles  stamped  and 
enrolled,  but  it  was  not  a  fault  of  such  a  character  as  to 
affect  his  respectability.  He  has  incurred  considerable 
ezpence  and  probably  undergone  considerable  anxiety 
in  avoiding  the  consequence  of  the  error  he  has  com- 
mitted,  and  we  think  this  will  be  quite  sufficient  to 
prevent  any  others  firom  following  the  same  course 
without  our  imposing  any  further  penalty  upon  him. 

We  therefore  grant  the  application  that  his  senrioe 
under  his  present  articles  count  firom  the  date  of  his 
discharge  firom  the  former  articles. 

Application  granted. 
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January  SOth. 

An  attorney's  clerk,  haying  serred  more  than  ten  years,  left  the  service  Articled  clerk, 

in  July,  1853,  and  was  not  engaged  in  any  legal  employment  until  2>n  years 

October,  1860,  when  he    entered    into  artides  for  three  years  with  g^f^g^ 

another  attomejr,  and  serred  under  them.    The  Court  directed  that  he  23  #  24  Viet. 

should  he  examined  with  a  view  to  his  admission  as  an  attorney  under  ^  j^T  #  4. 
Stat.  23  &  24  Vict,  c,  127.  a,  4.,  notwithstandins  the  interval  hetween  the     ' 
termination  of  the  first  service  and  the  date  of  the  articles. 


TANUARY  80th.    Before  Blackburn  and  Mellor 

•^  jj. 

T,  Jones  (Northern  Circuit)  applied  for  a  rule  directing 
the  Examiners  of  The  Incorporated  Law  Society  to  admit 
Alfred  Samuel  Moon  Vosper  to  examination  under  stat 
23  &  24  Vict  c.  127.  s.  4. 

The  applicant  entered  the  service  of  Christopher 
Fickry  Bridyman,  of  Tavistock^  attorney  at  law^  as  his 
derk,  under  an  agreement,  in  June,  1839,  and  continued 
in  his  service  till  July,  1853;  he  was  bonS  fide  engaged 
for  ten  years  and  upwards  in  the  transaction  and  perform- 
ance, under  the  direction  and  superintendence  of  the  said 
Christopher  Vickry  Bridyman,  of  such  matters  of  busi- 
ness as  are  usually  transacted  and  performed  by  attorneys 
and  solicitors.  From  July  1853  to  1860  the  applicant, 
on  account  of  the  state  of  his  health  and  other  circum- 
stances, was  not  engaged  in  any  legal  employment.  In 
Auyust,  1860,  he  agreed  with  Charles  Willesford,  of  Tavis- 
took,  attorney  and  solicitor,  to  serve  him  under  articles 
as  his  derk  for  three  years,  previous  to  his  applying 
to  be  admitted  an  attorney  of  the  superior  Courts 
of  law  at  Westminster  and  a  solicitor  of  the  High  Court 
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of  Chancery.  In  pursuance  of  that  agreement,  li 
entered  the  service  ot'Cliarles  Willesford  in  Septemht 
following.  On  the  26th  October^  articles  of  agreemei 
were  entered  into  by  them  for  a  service  on  his  par 
during  a  term  of  three  years ;  and  from  that  day  he  ha 
been  in  the  service  of  Charles  ff'ilksfard  as  his  article 
clerk.  He  gave  the  usual  notice  of  his  intention  to  presei 
himself  for  examination  under  stat.  23  &  24  Vici.  c.  12! 
s.  4. ;  and  on  the  16th  January^  1864^  he  received 
letter  from  the  secretary  of  The  Incorporated  La\ 
Society  informing  him  that,  in  consequence  of  the  Ion 
interval  between  the  time  of  his  leaving  Mr.  Bridgema 
and  entering  into  Mr.  TVilh$ford*a  employment,  they  di 
not  feel  justified  in  allowing  his  claim  to  be  examine 
under  that  statute. 


T.  Jones,  in  support  of  the  application. — By  stat.  2 
&  24  VicL  c.  127.  s.  4,  '*  Any  person  who,  either  befoi 
or  after  the  passing  of  this  Act,  shall  for  the  term  of  te 
years  have  been  a  bond  fide  clerk  to  an  attorney,  solicito: 
&C.,  and  during  that  term  shall  have  been  bond  fi 
engaged  in  the  transaction  and  performance,  undc 
the  direction  and  superintendence  of  such  attorney,  8u: 
of  such  matters  of  business  as  are  usually  transacte 
and  performed  by  attorneys,  solicitors,  &c.,  and  wl 
shall  produce  to  the  Examiners  satisfactory  evideoc 
that  he  has  faithfully,  honestly  and  diligently  serve 
as  such  clerk,  and  who  after  the  expiration  of  tli 
said  term  of  ten  years  has  been  bound  by  and  hi 
duly  served  under  articles  of  clerkship  to.  a  practisin 
attorney,  &c.,  for  the  term  of  three  years,  and  has  bee 
examined  and  sworn  in  manner  directed  by  the  fin 
hereinbefore  mentioned  Act  and  by  this  Act,  may  b 
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admitted  and  enrolled  as  an  attorney^  &c''  The  object  1864. 
of  this  section  was  to  place  a  non-articled  clerk  of  ten  Ex  parte 
years  standing  in  the  same  position  as  a  graduate  of  one 
of  the  Universities  under  sect  2,  and  a  barrister  under 
sect  3.  By  sect  2,  the  service  under  articles  for  three 
years  may  be  ''at  any  time  after  having  taken  such 
degree/'  and,  by  sect.  3,  a  person  having  been  a  barrister 
is  not  required  to  enter  into  articles  immediately  upon  his 
ceasing  to  be  a  barrister  :  the  words  are,  "  who,  after 
ceasing  to  be  a  barrister,  has  been  bound  by  contract  in 
writing  to  serve  as  a  clerk  for  the  term  of  three  years/' 
[Mellor  J.  The  character  of  the  education  which  a  stu- 
dent at  one  of  the  Universities  or  a  barrister  would 
receive  might  make  a  difference  in  the  qualification  for 
being  admitted  as  an  attorney.]  The  language  of  the 
three  sections  is  very  nearly  the  same,  and  therefore 
the  construction  of  one  is  a  key  to  the  construction  of 
the  others. 

Cur.  adv.  vult. 

Subsequently,  on  the  same  day, 

Blackburn  J.  said.  In  this  case  the  Examiners  sug- 
gested a  doubt  whether  they  ought  to  admit  the  appli- 
cant to  examination,  and  my  brother  Mellor  and  myself 
deferred  giving  our  decision  in  order  that  we  might  have 
the  opportunity  of  consulting  the  other  Judges  of  this 
Court.  We  have  consulted  them,  and  they  agree  that, 
under  stat.  23  &  24  Vict.  c.  127.  s.  4,  the  effect  of 
having  served  as  clerk  to  an  attorney  or  solicitor  for  ten 
years  is  the  same  as  having  been  a  barrister  under 
sect.  3,  or  having  taken  a  degree  in  one  of  the  Universi. 
ties  under  sect.  2.     We  think  that  the  same  construe- 
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tion  should  be  put  upon  the  three  sections.  In  fl 
present  case  therefore  the  three  years  service  of  il 
applicant  under  articles,  after  his  service  as  derk  f 
ten  years,  is  sufficient,  notwithstanding  the  interval 
seven  years  between  the  termination  of  his  service 
ten  years  and  the  date  of  his  articles.  He  ought  to  1 
examined.  The  Examiners  will  satisfy  themselves  as 
his  qualification  in  other  respects. 

Application  grante 


Friday, 
January  29tli. 

Bjjeetment. 
Costs  ayainst 
party  not  on 
the  record. 
Common  Law 
Procedure 
Act,  1852, 
15  if  16  Vict, 
c.  76.  M.  186. 
221. 


MoBBS  against  Yakdenbrande   and  Wife,  la 
YouENS,  Executrix  of  Price. 

In  qectment^  before  as  well  as  since  The  Common  Law  Proeedi 
Act,  1852,  15  &  16  Vict.  c.  76.  ss.  186.  221.,  the  Court  has  jnnadied 
to  order,  by  rule,  the  party  really  intexeeted  in  bringing  the  qeetmi 
to  pay  the  costs  of  the  defendant 

TN  Michaelmas  Term,  1868^  Prideaux  obtained  a  ru 
calling  on  the  defendants  to  shew  case  why  a  n 
made  in  this  cause  on  the  11th  November  should  not 
discharged^  and  an  order  of  Mellor  J.,  dated  the  17 
June,  1862^  referring  the  defendants'  costs  to  taxati< 
and  ordering  one  Johnson  to  pay  to  the  defendants 
their  attorney  the  amount  of  the  taxed  costs,  shoi 
not  be  rescinded  and  all  subsequent  proceedings  \ 
aside,  or  why  the  writ  of  ca.  sa.  issued  against  Johm 
should  not  be  set  aside.  And  all  proceedings  agaii 
Johnson  were  stayed  in  the  meantime  on  payment 
70L  lbs.  6d.  into  Court. 

This  was  an  action  of  ejectment  commenced  on  t 
29th  Mai/y  I860,  to  recover  certain  houses  in  HoiUm, 
the  county  of  Middlesex.  In  June,  Bees  Price,  who  clainn 
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to  be  landlord^  was  allowed  to  come  in  and  defend,  and  1864. 
in  October^  after  his  death,  the  defendants  as  his  legal  y[^^ 
personal  representatives  obtained  leave  to  appear  and  y^g^,„. 
defend.  Notice  of  trial  was  given  on  several  occasions,  bbahdi. 
but,  the  plaintiff  not  being  prepared  with  evidence  of 
possession  within  twenty  years,  the  record  was  on  each 
occasion  withdrawn.  On  the  17th  January ^  1862,  judg- 
ment of  non  pros,  was  signed.  On  the  6th  June,  the 
defendants  took  out  a  summons  against  the  plaintiff  and 
Johnson  and  the  attorney  employed  in  the  action,  to 
shew  cause  why  the  costs  of  Rees  Price,  deceased,  and  of 
the  defendants  should  not  be  referred  to  the  Master  to  be 
taxed,  and  why  Johnson  and  the  attorney  should  not  pay 
the  amount  of  such  costs.  This  summons  was  heard 
before  Mellor  J.,  on  the  17th  June,  when  the  attorney 
employed  in  the  action  attended  and  opposed  the  making 
of  the  order  against  Johnson.  A  memorial  of  a  deed 
dated  the  27th  September,  1859,  which  had  been  registered 
in  the  Middlesex  registry,  and  by  which  the  plaintiff  con- 
veyed to  Johnson  all  his  right  and  interest  in  the  pre- 
mises, was  produced^  and  the  order  in  question  was  then 
made.  In  pursuance  of  this  order  the  costs  were  taxed 
at  70/.  15«.  M.  On  the  6th  August  Johnson  was  aware 
that  a  copy  of  the  order  was  in  the  possession  of  the 
attorney,  but  he  was  not  served  with  a  copy  imtil  the 
6th  November.  On  the  11th,  the  defendants  made  the 
order  a  rule  of  Court,  and  a  writ  of  ca.  sa.  was  issued  to 
the  sheriff  oi  Middlesex  U}  arrest  Johnson  for  the  amount. 
The  affidavit  of  Johnson  stated  that  the  action  was 
brought  in  the  name  of  the  plaintiff,  by  his  request,  and 
for  his  benefit,  and  that  he  had  no  interest  in  the  result 
of  the  action  beyond  that  of  aiding  the  plaintiff  in 
obtaining  the  property  claimed  by  him  under  the  will 
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of  his  grandfatheri  and  for  the  purpose  of  reimbnrsi 
himself  a  small  part  of  the  moneys  he  had  expended  i 
the  plaintiff,  and  for  effecting  which  he  had,  at  t 
request  of  the  plaintiff,  taken  a  power  of  attorney  to  i 
for  him  in  all  matters  connected  with  his  daim  to  t 
property.  ^ 

The  Court,  in  the  course  of  the  ailment,  intimat 
that  they  had  no  doubt  that  this  was  a  proper  case  i 
the  exercise  of  their  jurisdiction,  if  they  had  it,  to  ord 
Johnson  to  pay  the  costs  of  the  defendants. 


The  SoUcitar  General  (Sir  R.  P.  CoUier)  and  Ham 
shewed  cause. — Though  the  action  is  brought  in  the  nan 
of  Mobbs,  the  whole  beneficial  interest  in  the  propert 
is  in  Johnson. 

In  Runnington  on  Ejectment,  2nd  ed.,  p.  466,  it  i 
laid  down,  though  without  citing  any  authority,  •'  If 
stranger  carry  on  a  suit  in  another's  name,  who  hi 
title,  and  yet  is  so  poor  that  he  cannot  pay  the  costs :  i 
case  he  fail,  the  Court,  on  affidavit  of  the  circumstance 
will  order  the  person  who  carried  on  the  suit,  to  pa; 
costs  to  the  defendant.''  \^Blackbum  J.  How^wer 
costs  obtained  when  John  Doe  was  the  nominal  plaintiff 
Kemplay,  amicus  curiae. — By  attachment  under  the  cod 
sent  rule  into  which  the  lessor  of  the  plaintiff  must  havi 
entered;  2  TiddPr.  1203-1204, 1242, 9th ed.]  In i>of  d 
Masters  v.  Gray  (a),  where  parish  officers  were  made  ti 
pay  the  costs  of  an  ejectment  brought  against  their  tenan 
which  was  defended  by  an  attorney  retained  by  them 
Lord  Tenterden  said,  p.  616,  "  In  ejectment  we  can  maki 
the  real  party  to  the  suit  pay  the  costs;  Thrustout  t 
Shentori*  {b).     And  in  Hutchinson  v.   Greenwood  (c)  ii 

(a)  10  B,  #  C,  615.  (6)  10  B.  #  C.  lia 

(e)AE,f  B.  824. 


XXVIl.   VICTORIA. 


907 


was  held  by  Lord  Campbell  and  Wightman  J.,  Erie  J. 
dissentiente,  that  in  ejectment,  as  well  since  The  Common 
Law  Procedure  Act,  1862,  as  before,  the  Court  has  juris- 
diction to  order  by  rule  the  parties  really  conducting  the 
defence  to  pay  the  costs  of  the  plaintiff,  though  they 
are  strangers  to  the  record  and  claim  no  interest  in 
the  property.  Here  the  party  on  whom  the  order  was 
made  has  the  whole  beneficial  interest  in  the  property. 
The  Common  Law  Procedure  Act,  1852,  16  &  16  Vict. 
e.  76.,  which  abolished  the  consent  rule  and  all  fictitious 
proceedings  in  ejectment,  still  treats  ejectment  as  different 
from  other  actions,  sects.  168-221.  The  reasons  for  the 
rule  acted  upon  in  the  cases  cited  apply  equally  where 
the  action  is  brought  as  where  it  is  defended  in  the  name 
of  a  pauper.  And  in  Adams  an  Ejectment,  4th  ed., 
p.  293,  it  is  said,  ''It  is  probable  also  (especially  with 
reference  to  the  late  rule  of  Court,  HiL  Term,  4  Fict, 
enabling  defendants  to  appear  and  plead,  although  the 
claimant  shall  not  have  moved  for  judgment  against  the 
casual  ejector)  that  the  Courts  will  now  apply  this  prin- 
ciple to  the  claimant  as  well  as  the  defendant,  and,  on 
the  ground  that  they  can  make  the  real  party  to  the  suit 
pay  the  costs,  although  a  different  practice  formerly 
prevailed,'' referring  to  Goodright  d.  Wardy.  Badtitle{a), 
Smith  d.  Gingery.  Bamardiston(b),  '^  direct  the  claimant 
to  pay  the  defendant's  costs,  if  he  shall  abandon  the 
action  after  appearance,  and  refuse  to  join  in  the  consent 
role.''  [He  also  cited  Cale  an  Ejectment,  p.  376,  and 
Smith  d.  Ginger  v.  Bamardistan  (&).] 


1864. 


MOBBS 
V. 

Yamdsn- 

BBAXDB. 


Prideaux,  in  support  of  the  rule.— JbAiuon  could  not 


(«)  2  W.  Bl  763. 
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have  sued  in  his  own  name,  becaose  Mobbs  had  a  w 
r^ht  of  enirj,  and  that  cannot  he  conyeyed  by  dc 
Therefore  there  is  no  abase  of  the  process  of  the  Cc 
in  bringing  the  action  in  the  name  of  Mobbs,  Assnm 
that  Johnson  is  interested  as  cestui  que  trust,  there  ifl 
instance  of  a  cestui  que  trust  being  made  to  pay 
costs  of  an  action  brought  in  the  name  of  his  tnisi 
Further,  there  was  delay  in  serving  a  copy  of  the  on 
This  jurisdiction  is  limited  to  making  an  order 
the  person  who  ought  to  have  been  defendant 
pay  the  plaintiff's  costs;  there  is  no  power  to  mak 
stranger  to  the  record,  who  is  the  real  plaintiff  ] 
the  defendant's  costs.  In  Smitii  d.  Ginger  ▼.  Baman 
ton  (a)  the  application  was  to  stay  proceedings  imtQ 
costs  of  two  former  ejectments,  in  which  the  lessor  of  1 
plaintiff  had  not  entered  into  the  consent  rule,  had  h 
paid,  and  the  Court  granted  it  on  the  ground  that  1 
proceedings  were  vexatious.  Under  the  old  practice  1 
Court  had  no  power  to  compel  the  lessor  of  the  plaintifl 
pay  the  costs  of  a  judgment  of  non  pros,  until  he  entei 
into  the  consent  rule ;  Goodright  d.  Ward  v.  BadtMe  ( 
Doe  d.  Prior  v.  Salter  {c\  Doe  d.  Vernon  v.  Roe  (1 
Doe  d.  Pratten  v.  Board  (tf),  per  Parke  B.  [Cockbi 
C.  J.  Those  were  cases  in  which  the  cause  did  not 
on  to  verdict  and  judgment.]  In  Berkeley  y.  Dime 
note  to  Thrustout  d.  Jones  v.  Nixon  (f),  which  was 
action  of  trespass,  the  Court  refused  to  make 
person  not  party  to  the  record,  by  whose  directi 
the  trespass  was  committed,  pay  the  costs  of  t 
plaintiff.     Lord    Tenterden    said,    ''In   ejectment  t 

(a)  2  fT.  BL  901  (b)  2  W.  BL  763. 

(c)  3  TautU.  485.  {O)  1  A,  ^  EL  14. 

(e)  10  M.  #  W,  675.  677. 

(f)  102/.  #  C.  113.     Sm  Hayward  t.  Giffard,  AM.^W.  IW.  197. 
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tenant  in  possession  must  be  sued;  and  the  Court  will  not 
permit  a  person  to  put  a  mere  pauper  into  possession 
merely  to  evade  the  costs/'  In  Doe  d.  Masters  v.  Gray  (a) 
the  parish  officers  claimed  title^  and  ought  to  have  en- 
tered into  the  consent  rule^  and  been  made  defendants. 
ICockbtim  C.  J.  In  Hutchinson  v.  Greenwood  (b)  Erie 
J.  dissented,  on  the  ground  that  the  persons  against 
whom  the  order  was  applied  for  were  not  the  real 
parties,  and  I  am  not  prepared  to  dissent  from  him 
in  that  particular  case ;  there  the  real  defendant  was  an 
infant,  and  the  persons  against  whom  the  order  was 
applied  for  claimed  no  interest  in  the  premises,  but  came 
forward  bona  fide  to  assist  their  relative;  and  yet  the 
Court  made  an  order  on  them  to  pay  the  costs  of  the 
plaintiffs.  That  is  a  very  strong  decision;  and  Lord 
Campbell,  p.  326,  adopted  the  rule  stated  by  Lord 
Tenterden  in  Doe  d.  Masters  v.  Gray  (a)  as  applying 
equally  to  a  plaintiff  and  a  defendant.  There  is  also 
his  authority  that  The  Common  Law  Procedure  Act, 
1852,  does  not  affect  this  jurisdiction  of  the  Court] 

The  Common  Law  Procedure  Act,  1852, 15  &  16  Vict. 
c.  76.,  contains  a  legislative  interpretation  of  this  juris- 
diction of  the  Court  There  is  a  difference  between  the 
language  of  sect  185,  which  directs  judgment  and  execu- 
tion upon  a  finding  for  the  claimant,  and  sect.  186,  which 
directs  judgment  and  execution  upon  a  finding  for  the 
defendant :  in  the  latter  section,  "  judgment  may  be 
signed,  and  execution  issue  for  costs  against  the  claimants 
named  in  the  writ.''  [Cockburn  C.  J.  For  the  con- 
venience of  parties  the  old  process  in  ejectment  is  abo- 
lished. By  sect.  221  the  jurisdiction  exercised  by  the 
Courts  and  Judges  is  preserved  as  much  as  if  the  old 
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process  was  still  in  existence.  Blackburn  J.  Sects.  185, 
186  relate  only  to  the  time  of  signing  and  issuing  judg- 
ment and  execution ;  the  equitable  jurisdiction  of  the 
Court  is  not  included  in  them.] 


CocKBURN  C.  J.  I  agree  with  Mr.  Prideaux  that  the 
origin  of  the  equitable  jurisdiction  exercised  by  the 
Courts  as  to  costs  in  the  action  of  ejectment  arose  from 
the  circumstance  that  persons  who  were  not  parties  on 
the  record  were  brought  before  the  Court  by  being  com- 
pelled to  enter  into  the  consent  rule ;  and  so,  being  within 
the  jurisdiction  of  the  Court,  it  could  deal  with  them  as 
to  costs  according  to  the  exigency  of  the  case.  Bat 
whether  that  was  the  origin  of  this  jurisdiction  or  not, 
it  has  certainly  been  exercised  against  persons  who  had 
not  become  parties  to  the  consent  rule.  And  if  it  has 
not  been  taken  away  by  The  Common  Law  Procedure 
Act)  1852,  we  ought  not  to  hesitate  to  exercise  it  when- 
ever the  justice  of  the  case  requires. 

In  the  first  place,  looking  only  at  the  old  practice,  and 
taking  this  jurisdiction  to  be  limited  to  those  who  ought 
to  be  parties  to  the  consent  rule,  I  think  Johnson  is 
within  it,  and  it  should  be  exercised  against  him.  As 
far  at  least  as  the  equitable  title  is  concerned,  there  had 
been  a  transfer  of  Mobbs's  interest  in  the  premises  to 
him,  but  he  would  have  a  difficulty  in  maintaining  an 
action  at  law  against  Vandenbrande  iu  his  own  name, 
and  therefore  he  sued  in  the  name  of  Mobbs.  It  was 
suggested  that  he  did  this  for  the  purpose  of  trying 
the  title  with  an  immunity  from  the  liability  to  costs. 
I  would  not,  however,  assume  that,  but  rather  accept 
the  explanation  of  Mr.  Jhrideauz,  that  he  ivas  advised  he 
could  not  maintain  the  action  in  his  own  name.  But  in 
that  case,  according  to  the  old  practice,  he  must  either 
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hare  got  Mobbs  to  be  a  party  to  the  consent  rule^  or  he 
must  have  himself  entered  into  the  consent  rule ;  and, 
inasmuch  as  Mobbs  having  parted  with  his  interest 
would  not^  he  must  have  done  so.  Under  the  old  prac- 
tice, therefore,  we  should  have  had  jurisdiction  over 
him. 

Then,  is  this  jurisdiction  taken  away  by  any  of  the 
sections  of  The  Common  Law  Procedure  Act,  1852?  I 
think  not  Although  sect.  186  enacts  that,  ^'upon  a 
finding  for  the  defendants,  or  any  of  them,  judgment  may 
be  signed,  and  execution  issn^for  costs  against  the  claim- 
ants named  in  the  writ,^^  that  only  relates  to  the  new  pro- 
cess given  by  the  statute,  whereby,  instead  of  being  obliged 
to  proceed  by  attachment  on  the  consent  rule,  the  defend- 
ant may  at  once  sign  judgment  and  issue  execution  for 
costs  as  in  other  actions.  This  was  not  intended  to  nor 
does  it  oust  the  Court  of  its  equitable  jurisdiction,  for 
that  is  expressly  reserved,  under  sect.  221,  "  as  hereto- 
fore exercised'^  for  all  purposes  **  for  which  such  juris- 
diction may  at  present  be  exercised/'  And  it  was  a 
very  salutary  part  of  that  jurisdiction  that,  where  a  per- 
son though  not  nominally  a  party  on  the  record  was  the 
real  party  and  had  entered  into  the  consent  rule,  the 
Court  could  order  him,  if  unsuccessful,  to  pay  costs. 

Beyond  this,  it  has  been  established  by  the  dicta  of 
learned  Judges  in  several  cases^  and  by  the  language  of 
text  writers,  that,  irrespective  of  a  person  being  party  to 
the  consent  rule,  wherever  the  Court  finds  that  there  is 
a  real  defendant  or  plaintiff  behind  the  nominal  defend- 
ant or  plaintiff  the  Court  will  compel  him  to  pay  the 
costs.  It  is  true  that  in  the  decided  cases  the  costs  were 
sought  to  be  obtained  against  a  real  defendant,  and  that 
there  is  no  case  in  which  the  converse  has  occurred  and  the 
Court  has  made  an  order  on  a  real  plaintiff  suing  in  the 
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name  of  a  nominal  one.  But  there  is  no  distinctit 
between  the  two  in  principle.  The  langoage  used  1 
the  Judges  is  large  enough  to  include  both^  and  thei 
fore  we  ought  not  to  hesitate  to  apply  the  rule  to  a  « 
plaintiff  who  is  defeated.  I  agree  with  Mr.  /Vufeot 
that  the  cases  shew  that  where  a  plaintifE  not  hsyh 
entered  into  the  consent  rule  has  been  non-prossed^  t 
opposite  party  could  not  get  coats,  the  action  not  beL 
proceeded  with.  But  I  doubt  whether,  under  the  c 
practice,  if  a  person  got  another  to  come  forward  ai 
sign  the  consent  rule  as  tfie  lessor,  and  on  the  plaini 
being  afterwards  non-prossed  his  lessor  had  turned  c 
to  be  a  man  of  straw,  the  Court  would  not  hare  exerdi 
its  jurisdiction  against  the  real  and  substantial  party. 

I  express  no  opinion  as  to  the  lapse  of  time  which  Ii 
taken  place  since  the  order  was  made ;  if  the  defendai 
have  been  guilty  of  such  laches  as  ought  to  induce  t 
Court  to  stay  the  process  to  enforce  payment  of  the 
costs,  that  may  be  urged  against  granting  an  attadimen 
but  the  order  stands. 

The  order  of  my  brother  Mellor  was  therefore  propei 
made,  and  this  rule  must  be  discharged,  with  costs. 


Blackburn  J.  I  am  entirely  of  the  same  opinic 
In  ordinary  cases,  where  there  has  been  no  abuse  of 
process,  the  Court  has  no  jurisdiction  to  order  a  pers 
not  a  party  on  the  record  to  pay  costs.  But  the  acti< 
of  ejectment  stands  on  a  different  ground  from  j 
others.  In  the  old  method  of  proceeding  in  ejectme 
the  object  was  that  a  person  who  claimed  a  right  to  n 
property  should  have  it  restored  to  him  by  process 
law,  and  it  was  necessary  to  shew  that  he  or  some  one 
the  persons  whose  names  he  used  was  entitled;  inwhii 
case  he  would  recover.     Mr.  Kemplay,  as  amicus  cnii 
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referred  to  Tidfs  Practice,  to  shew  how  the  machinery 
was  worked  80  as  to  enable  the  defendant  to  recover  costs 
against  the  real  plaintiff.  The  old  action  of  ejectment  is 
said  to  have  been  introduced  by  Lord  Chief  Justice  Rolk 
in  the  time  of  the  Commonwealth,  and  was  Subsequently 
improved ;  and  the  result  of  a  series  of  legal  fictions 
created  by  the  Court  for  the  purposes  of  justice  was^  that 
as  the  Court  would  not  allow  John  Doe,  an  imaginary 
person,  to  turn  a  person  out  of  possession,  the  real 
person  claiming  title  must  have  come  forward  and 
entered  into  a  consent  rule ;  and  on  the  other  hand  the 
Court  would  not  allow  the  real  tenant  to  be  turned 
out  without  an  opportunity  of  defending  his  title,  and, 
as  he  could  not  become  defendant  without  leave  of  the 
Court,  he  was  allowed  to  do  so  on  the  terms  of  entering 
into  a  consent  rule;  and  by  that  consent  rule  each 
party  bound  himself  to  pay  costs  to  the  other  in  the  event 
of  his  being  unsuccessful.  It  was  early  practice  that,  if 
the  real  party  caused  a  sham  person  or  a  person  of  straw 
to  enter  into  the  consent  rule,  that  was  considered  an 
abuse  of  the  process  of  the  Court ;  and  probably  on  that 
ground,  at  any  rate  for  many  years,  the  Court  ordered  the 
real  party  in  ejectment  to  pay  the  costs,  though  it  could 
not  do  so  in  other  actions.  In  the  two  reported  cases, 
Doe  d.  Masters  v.  Gray  (a),  Hutchinson  v.  Greenwood  (b), 
the  real  defendant  was  ordered  to  pay  the  costs ;  but 
the  words  of  the  Judges  are  "  the  parties,*'  without  dis- 
tinction between  plaintiff  and  defendant,  and  the  reason 
of  the  thing  is  that  the  rule  should  be  so  applied.  In 
Evans  v.  Rees  (c),  which  was  an  action  of  replevin,  the 
defendant  applied  for  an  order  on  the  real  plaintiff  to  pay 
costs,  but  the  Court  said  that  they  could  not  make  it 

(a)  10  B.  4-  C.  615.  (b)4Kj'  B.  324. 

(c)  2  Q.  B.  334;  1  Bowl.  N.  8,  338. 
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Johnson.  And  I  considered  that  the  cases  cited^  in  which 
the  real  defendant  was  ordered  to  pay  the  costs^ 
apply  equally  in  principle  to  the  real  plaintiff;  and 
though  in  other  actions  there  is  no  jurisdiction  over  a 
person  who  is  not  a  party  to  the  record^  it  still  exists 
in  the  action  of  ejectment^  which  is  a  peculiar  action^ 
the  creature  of  the  Courts  and  may  be  regulated  so  as 
to  meet  the  justice  of  the  case.  Where  a  person,  for 
whatever  purpose^  seeks  unsuccessfully  to  obtain  pos- 
session of  property^  an  order  to  pay  costs  may  be  made 
upon  him^  though  not  a  party  to  the  record^  if  he  can  be 

found  out. 

Rule  discharged,  with  costs  (a). 

(a)  See  Anttey  t.  Edwards,  16  C.  B.  212. 
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The  Queen  against  Robert  Henry  Allan,  Esq., 
and  others,  Justices  of  the  county  of  Durham. 

On  the  23rd  Fthnuery^  1861,  JET.  was  conyicted  on  an  information  laid 
against  him  bj  X.,  a  superintendent  watcher  ^pointed  by  •  Ths  Teea 
Stdmum  Fishenf  T/ondoumeca  Association^  under  The  Salmon  Fisheries 
Act)  24  &  25  Vict,  c.  109.  s,  20.  The  convicting  justices  were  members 
of  the  Association,  and  one  of  them  was  a  member  of  the  committee, 
and  had  been  present  at  a  meeting  of  the  Association  which  authorised 
proceedings  to  be  taken  against  H.  On  the  15th  August  H,  gave  the 
justices  notice  of  his  intention  to  apply  for  a  certiorari.  On  the  21  st, 
the  clerk  of  his  attorney  went  to  the  Judge's  Chambers,  and  the  Judge 
not  being  there  he  left  the  aflSdavits  on  which  the  application  was  to  be 
made  wim  the  Judge's  clerk,  informing  him  of  the  nature  of  the  appli- 
cation :  and  on  the  22nd  went  again,  but  the  Judge  had  not  returned 
the  papers.  The  Judge  did  not  attend  at  Chambers  until  Tuesday,  the 
25th ;  on  that  day  all  the  parties  went  before  him,  and  an  objection  was 
taken  by  the  attorney  for  the  justices  that  the  application  wastoo  late, 
being  more  than  the  six  calendar  months  after  the  couTiction  allowed 
by  Stat.  13  G,  3.  c.  18.  s,  5.  The  convicting  justices,  on  the  application 
of  the  defendant,  stated  a  case  under  stat  20  &  21  Vict.  c.  4o.  for  the 
opinion  of  t^e  Court  of  Common  Pleas,  which  was  pending  when  the 
present  rule  was  argued.    Held, 

1.  That  the  conviction  was  bad  on  the  ground  of  interest  in  the 
justices. 

2.  That  the  conviction  might  be  removed,  notwithstanding  the  appeal 
pending  to  the  Court  of  Common  Pleas. 

3.  ^at  the  application  for  a  certiorari  was  virtually  made  on  Saturday 
the  22nd,  and  therefore  was  in  time. 

4.  That  such  an  application  is  not  an  ex  parte  application ;  and  sembh 
before  granting  it  a  summons  to  shew  cause  ought  to  issue  to  the 
justices  and  the  prosecutor. 


Friday, 
January  29ih. 

Salmon 
Fisheries  Act, 
24  #  25  Vict, 
c.  109.  s.  20. 
Contnction, 
Case  stated 
under  20  f  21 
Vict,  c.  43. 
Interested 
justices. 
Certiorari. 
13  G.  3.  c,  18. 
«.5. 
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The  QusKM     TN  Michaelmas  Term,  1863, 

Allah  ^*  Matthews  obtained  a  rale  calling  on  Robert  Hewn 

and  others.  ^/fo„^  Esq.,  the  Bev.  John  WiUiom  Smithy  clerk,  an< 
Joseph  WhitweU  Pease,  Esq.,  justices  of  the  county  o 
Durham,  to  shew  cause  why  a  writ  of  certiorari  should 
not  issue  to  remove  into  this  Court,  for  the  purpose  o 
quashing  it,  a  record  of  conviction  under  their  hand 
and  seals,  made  the  23rd  February^  1863,  convicting 
Joseph  Hodgson,  under  The  Salmon  Fishery  Act,  1861. 
24  &  25  Vict.  c.  109.  s.  20.,  that  he,  being  the  oocupiei 
of  a  fishery  for  salmon  on  the  river  Tees,  did  not, 
within  thirty-six  hours  of  the  commencement  of  the 
close  season,  as  fixed  by  that  Act,  cause  to  be  removed 
and  carried  away  from  the  waters  within  his  fishery  the 
inscales,  hecks,  tops,  and  rails  of  all  cruives,  boxes,  oi 
cribs,  and  all  planks  and  temporary  fixtures,  used  foi 
taking  or  killing  salmon,  and  all  other  obstructions  to 
the  free  passage  of  fish  in  or  through  the  cruives,  cribs, 
and  boxes  within  his  fishery,  on  the  ground  that  the 
information  whereon  the  conviction  was  founded  was 
heard  before,  and  the  conviction  made  by,  justices  having 
an  interest  in  the  matter  before  them. 

The  defendant  is  tenant  and  occupier  of  a  com  mill 
and  lands  on  the  banks  of  the  river  Tees,  together  with 
the  right  of  fishery  for  three  miles  and  upwards  in  that 
river,  partly  above  and  partly  below  a  com  mill  and  dam 
extending  across  the  river,  the  latter  of  which  serred 
both  for  purposes  of  fishing  and  affording  mill  power. 

In  1861  an  Association,  called  77ie  Tees  Salmon  Fishery 
Landowners  Association,  was  formed  to  enforce  the  pro- 
visions of  The  Salmon  Fishery  Act,  1861,  and  other- 
wise for  the  protection  of  the  breed  of  salmon,  under 
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certain  rules.  That  Association  consisted  of  two  classes 
of  members :  viz.,  First,  ordinary  members^  who  were 
owners  of  riverside  property,  or  occupiers  of  the  right 
of  fishing  in  the  river  Tees  and  its  tributaries.  Se- 
condly, honorary  members,  who  might  be  desirous  of 
promoting  the  objects  of  the  Association  by  contributing 
to  its  funds.  The  committee  were  to  make  bye-laws, 
rules  and  regulations ;  to  engage  and  dismiss  all  watchers ; 
and  in  the  event  of  proceedings  under  the  Act  being 
considered  necessary,  to  instruct  the  secretary  to  enforce 
its  provisions.  The  secretary  and  treasurer  were  (sub- 
ject to  the  approval  of  the  committee)  to  determine 
what  proceedings  should  be  taken  against  any  person 
acting  in  contravention  of  the  law. 

Of  the  three  convicting  justices,  R*  H.  Allan  was  the 
owner  of  property  having  a  frontage  on  the  river  and 
had  a  right  of  fishery  in  it  above  the  defendant's  fishery» 
and  was  an  ordinary  member  of  the  Association.  The 
Bev.  •/.  W.  Smith  was  an  active  member  of  the  com* 
mittee,  and  was  present  at  the  annual  meeting  of  the 
Association  in  1862,  at  which  a  report  of  the  committee 
was  presented  and  adopted,  and  a  resolution  was  passed 
authorising  the  committee  to  take  proceedings  for  the 
recovery  of  such  further  penalties  as  they  were  of  opinion 
had  been  iAcurred  at  the  defendant's  locks,  and  to  adopt 
such  measures  for  procuring  the  needful  alterations  in 
his  fishing  mill  dam  as  they  deemed  expedient.  J,  W. 
PiNi^tf  was  a  subscribing  member  of  the  Association. 

The  information  was  laid  by  Robert  Little,  who  was 
superintendent  watcher,  appointed  and  paid  by  the  Asso- 
ciation* The  case  for  the  prosecution  was  conducted  by 
Joseph  DoddSf  an  attorney,  who  was  the  honorary  secre- 
tary and  treasurer  of  the  Association ;  and  Little  was  the 
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principal  witness  on  behalf  of  the  prosecution.  The 
defendant  was  convicted  and  fined  the  sum  of  ISL  and 
costs ;  and  Little,  as  the  informer  in  the  case,  was  ordered 
a  portion  of  the  penalty.  On  the  application  of  the 
defendant,  the  justices  stated  a  case  for  the  opinion  of 
the  Court  of  Common  Pleas,  under  stat  20  &  21  VieL 
c.  43.,  and  that  appeal  was  pending  when  the  present 
rule  was  argued  (a). 

On  the  15th  August,  notice  was  given  to  the  justices 
that  application  would  be  made  to  the  Judge  who  might 
be  at  Chambers,  in  RolU  Garden^  Chancery  Lane,  on 
Saturday^  the  22nd  August,  at  ten  o'clock,  or  at  sudi 
other  hour  as  the  Judges'  Chambers  should  be  opened 
for  business,  on  behalf  of  the  defendant,  for  a  writ  of 
certiorari  to  remove  the  record  of  the  conviction  into 
this  Court  This  notice  was  served  on  the  justices  on 
the  same  day.  On  Friday,  the  21st,  a  derk  to  the 
London  agent  of  the  defendant's  attorney  attended  at 
the  Judges'  Chambers,  on  which  day  ByUs  J.  was  the 
Judge  in  attendance,  and  left  with  the  Judge's  clerk  the 
affidavits  in  support  of  the  application,  and  explained 
the  nature  of  it,  and  the  Judge's  clerk  stated  that  the 
affidavits  would  be  laid  before  the  Judge,  and  directed 
him  to  call  the  following  day,  Saturday,  to  see  whether 
an  order  had  been  made.  During  the  month  of  August, 
Bytes  J.  attended  at  Chambers  on  Tuesdays  and  FridatfS 
only.  On  Saturday  morning  the  clerk  to  the  London 
agent  informed  the  attorney  for  the  prosecution  that  the 
affidavits  were  before  the  Judge,  and  that  he  intended 
applying  for  the  order  in  the  course  of  the  morning ;  he 
also  went  to  the  office  of  the  London  attorneys  for  the 

(a)  The  appeal  was  heard  and  the  conTiction  affirmed  in  EomUt  Tern, 
1864.    See  Hodgson,  appt^  LUtU,  Mpt.,  16  C.  B.  N.  8. 19a 
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justices^  and  gave  their  managing  clerk  the  same  infor-  1864. 
mation.  The  managing  clerk  said  that  he  would  go  and  The  Quxbh 
request  the  Judge^s  clerk  not  to  give  Out  the  order  nntil  allah 
the  justices  and  the  prosecutor  had  had  an  opportunity  of  *"^  Others. 
being  heard  before  the  Judge ;  and  it  was  then  arranged 
between  the  two  clerks  that  the  matter  should  be 
adjourned  until  the  following  Tuesday ^  the  25th^  being 
the  next  day  on  which  the  Judge  would  be  at  Chambers. 
And  the  clerk  to  the  agent  of  the  defendant's  attorney^ 
at  the  suggestion  of  the  managing  derk  of  the  attorneys 
for  the  justices^  informed  the  prosecutor's  agent  of  this 
arrangement^  though  he  thought  that  as  the  application 
wa»  only  against  the  magistrates  the  prosecutor  was  not 
entitled  to  attend.  In  the  course  of  Saturday  the 
derk  to  the  agent  of  the  defendant's  attorney  attended 
at  the  Judges'  Chambers  and  applied  for  the  order 
for  a  certiorari,  when  the  Judge's  derk  told  him  that  the 
affidavits  had  not  been  returned,  and  were  still  before 
the  Judge.  On  Tuesday,  the  25th,  the  derk  to  the 
attorneys  for  the  justices,  one  of  the  attorneys  for  the 
prosecutor,  and  counsd  on  behalf  of  the  defendant, 
attended  before  Byks  J.,  when  it  was  objected  for  the 
prosecutor  that  the  six  months  within  which  the  certiorari 
should  have  been  applied  for  had  expired,  and  the  learned 
Judge  was  of  opinion  that  the  application  on  that  day 
was  too  late,  and  that  the  application  on  Friday^  the  21st, 
was  too  soon  with  reference  to  the  notice  served  on  the 
justices ;  and  refused  to  make  an  order,  but  without 
prejudice  to  an  application  to  the  Court ;  which  was  to 
be  taken  to  be  in  time  if  the  application  to  Byks  J.  was 
in  time. 

Danism  shewed  cause. — First.     Though    no   appeal 
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to  the  Quarter  Sessions  is  given  by  stat.  24  &  25  Fid 
c.  109.,  an  appeal  under  stat.  20  &  21  Viet.  c.  43.  is  stil 
pending,  and  therefore  the  defendant  has  no  right  to 
certiorari ;  Paley  an  Convictions,  4th  ed.,  p.  361 ;  Bex  f 
Sparrow ;  note  (a)  to  Rex  t.  Brooke  (a).  {^Coekbum  C.  J 
Unless  we  can  see  that  the  case  before  the  Commoi 
Pleas  involves  the  question  whether  the  justices  hsi 
jurisdiction  we  ought  not  to  withhold  the  certiorari.  I 
the  justices  had  no  jurisdiction  to  find  the  facts  stated  ii 
the  case,  the  jurisdiction  of  the  Common  Pleas  to  heai 
the  case  is  gone  and  that  C!ourt  would  strike  it  out] 

Secondly.  The  application  to  B^les  J.  was  too  lute 
By  stat.  13  G.  2.  e.  18.  s.  5.  ''  no  writ  of  certiorari  shal 
be  granted,  issued  forth  or  allowed,  to  remove  any  con 
viction,  &c.  had  or  made  by  or  before  any  justice  o 
justices  of  the  peace  of  any  county,  &c.,  unless  sod 
certiorari  be  moved  or  applied  for  within  six  calendi 
months  next  after  such  conviction,  &c.  shall  be  so  luM 
or  made,  and  unless  it  be  duly  proved  upon  oath,  tha 
the  said  party  or  parties  suing  forth  the  same,  hath  o 
have  given  six  days  notice  thereof  in  writing  to  tb 
justice  or  justices,  or  to  two  of  them  (if  so  many  ther 
be)  by  and  before  whom  such  conviction,  &c  shall  be  s 
had  or  made,  to  the  end  that  such  justice  or  justices,  o 
the  parties  therein  concerned,  may  show  cause,  if  he  o 
they  shall  so  think  fit,  against  the  issuing  or  grantinj 
such  certiorari.'^  This  conviction  is  dated  the  23p 
.  Februan/,  and  the  last  day  on  which  application  couli 
be  made  for  a  certiorari  was  Saturday  the  22nd  Augutt 
the  six  days  notice  to  the  justices  expired  on  that  da; 
and  therefore  the  application  on  Friday  the  21  st  was  to 
soon ;  and  the  hearing  of  the  application  on  Tuesday  tb 
(«}  2  T.  R.  196. 
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25th  was  beyond  the  six  months.  The  writ  ought  not  to 
be  granted  on  an  ex  parte  application.  [Blackburn  J.  In 
Ay.  V.  The  Inhabitants  of  St.  Mary,  Whitechapel  (a),  the 
writ  seems  to  have  been  granted  without  a  summons  to 
■hew  cause.] 

Thirdly.  The  justices  were  not  interested  in  such 
a  manner  as  to  oust  them  of  jurisdiction.  In  JEx  parte 
Pettitmanginy  on  January  2 1st,  Edward  James  applied 
for  (i)  a  certiorari  to  remove  a  conviction  by  two  justices 
of  the  borough  of  Liverpool  under  stat.  5  &  6  Vict.  c.  cvi. 
M.  251.  {e),  in  which  a  fine  of  20/.  was  imposed,  on  the 
grounds :  first,  that  one  of  the  justices  was  a  member  of 
the  watch  committee  of  the  town  council,  and  that  the 
information  was  laid  by  an  inspector  of  police  in  pursu- 
ance of  directions  of  that  committee ;  secondly,  that  the 
fine  would  go  into  the  borough  fund  in  which  the  justices 
were  interested :  and  the  Court,  Cochbum  C.  J.,  Cromp- 
ion,  Blackburn  and  Mdlor  JJ.,  held  that  the  interest  of 
the  justices  was  too  remote.  The  members  of  the 
Association  have  no  pecuniary  interest  in  the  proceedings 
under  the  statute:  they  are  out  of  pocket  by  them. 
[Cockbum  C.  J.  Suppose  the  summons  is  dismissed.] 
Little,  the  informer,  would  be  ordered  to  pay  the  costs  of 
the  person  informed  against. 
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Manisty  and  H.  Maitliews,  contra. — The  notice  of  the 
application  was  properly  given,  and  the  application  itself 
was  made  in  time,  having  been  virtually  made  on  the 
22nd  August.     In  Rex  v.  The  Inhabitants  of  Abergele  (d). 


(II)  2  DwjL  N.  iS.  964. 

(6)  S*  Hopkins,  E,  S.  #-  E.  100,  was  cited. 

(e)  See  Gre^,  appt ,  Bendeno,  respt.,  E,B,4rK  133. 

{d)  5^#£:.795,  796,  note(a). 
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where  tlie  Sessions  commenced  on  the  5tli  April,  and  < 
the  7th  an  order  of  Sessions  was  made^  and  the  age 
for  the  respondents  went  to  the  Judge's  chambers  i 
the  4th  October  to  obtain  a  fiat  for  a  certiorari,  but  tl 
Judge  being  out  of  town  the  fiat  was  not  given  un 
the  8th;  it  was  objected  that  the  certiorari  was  ni 
applied  for  in  time,  but  the  reporters  say  that  "tj 
Court  laid  no  stress  upon  the  objection/'  and  Loi 
Denman  said,  p.  798,  '"The  statute  enacts  that  i 
certiorari  shall  be  granted,  unless  moved  or  applied  ft 
within  six  calendar  months  after  the  making  of  the  orde 
This  was  so  applied  for."  [Blackbtmi  J.  In  1  ChU 
Statutes,  by  Wehby  and  Beavan,  p.  418,  note  (e),  ihi 
case  is  cited  as  shewing  that,  in  computing  the  si 
months  in  cases  of  removal  of  orders  made  at  Sessiom 
the  date  of  the  order  does  not  relate  to  the  first  day  < 
the  Sessions.] 


CocKBURN  C.  J.  This  rule  must  be  made  absolute 
It  is  impossible  to  hold  consistently  with  the  principle 
which  have  been  established  by  decided  cases,  and  ai 
founded  in  the  very  essence  of  justice,  that  these  magii 
trates  were  competent  Judges  upon  the  occasion  i 
question.  An  information  was  laid  against  the  defendai 
for  the  violation  of  the  provisions  of  an  Act  of  Pai 
liament  passed  for  the  protection  of  salmon  fisherie 
and  the  prosecutors  were  an  Association  including  ri 
parian  proprietors  on  the  banks  of  the  Tees,  intereste 
in  the  protection  of  the  salmon  fishery  of  the  riva 
Certain  members  of  that  Association  were  present  a 
justices,  and  took  part  in  this  conviction;  they  wer 
essentially  prosecutors,  being  members  of  an  Associatioi 
the  aggregate  of  which  were  undoubtedly  the  prosecuton 
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It  is  impossible  to  say  that  persons  who  are  parties  to  a       1804. 
criminal  proceeding  as  prosecutors  can  act  as  justices    The  Qnvss 
with  jurisdiction  to  convict  summarily  on  the  hearing  of        .^' 
that  proceeding.  and  OthezB. 

The  only  difficulty  is  as  to  the  time  of  applying  for 
the  certiorari.  Stat  13  G.  2.  e.  18.  s.  5.  enacts  that 
the  writ  must  be  applied  for  within  six  calendar  months 
next  after  the  conviction.  It  was  intended  to  give  the 
party  applying  the  ivhok  six  months ;  he  has  the  same 
right  of  applying  on  the  last  day  as  on  any  other  day  of 
that  period.  But  if  he  puts  o£f  his  application  to  the 
last  day,  he  must  take  care  that  his  machinery  is  ready 
for  action  and  that  he  does  on  that  day  what  actually  or 
virtually  amounts  to  an  application.  He  ought  not  to 
suffer  because  the  only  Judge  before  whom  he  can  make 
his  application  does  not  happen  to  be  at  Chambers  on  the 
particular  day,  if  he  has  all  his  machinery  ready  and 
makes  known  to  the  Judge's  clerk  the  nature  and  object 
of  his  application,  and  places  the  materials  for  it  in  his 
hands.  In  the  present  instance,  on  Friday,  the  21st 
August,  the  attorney's  clerk  who  had  the  conduct  of  the 
case  went  to  the  Judge's  Chambers  and  left  the  affidavits 
with  the  Judge's  clerk ;  having  communicated  the  pur- 
pose for  which  they  were  to  be  used,  and  requested  that 
they  should  be  laid  before  the  Judge.  The  attorney's 
derk  attended  on  the  next  day  to  know  what  directions 
had  been  given  upon  the  application  made  by  him;  and 
he  considered  that  the  order  would  be  granted  ex  parte; 
but  it  is  dear  that  cannot  be  done,  because  the  object  of 
the  notice  is  to  enable  the  justices  or  parties  concerned 
to  shew  cause  if  they  think  fit.  But  it  does  not  follow 
that,  because  he  made  a  mistake  and  did  not  take  the 
necessary  steps  for  coming  in  contact  with  his  adversary, 
3  o  2 
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1864.       it  was  less  an  application  to  the  Judge.     If  the  Jod 
TheQuEKH    ^^^  ^®^  present  he  would  have  said,  Where  is  your  c 

ALtAK  ponent  ?  The  Act  of  Parliament  has  required  that  i 
and  Others.  ^^^^  notice  should  be  given  in  order  that  those  who  m 
wish  to  resist  the  application  for  a  certiorari  mav 
heard  before  the  Judge  to  whom  the  application  is  mad 
I  think  the  Judge  would  exercise  a  wise  discreti< 
not  only  in  insisting  that  notice  should  be  giv< 
and  an  opportunity  afforded  to  the  justices  and  to  tl 
persons  promoting  the  prosecution  to  resist  tbe  applic 
tion,  but  in  issuing  a  summons  to  the  justices,  wl 
might  wish  to  justify  their  proceedings.  At  all  events 
summons  should  issue  to  those  persons  who  are  intereste 
in  maintaining  the  prosecution.  In  the  present  instanc 
all  parties  had  notice,  and  although  all  were  not  i 
Chambers  on  the  Saturday,  and  could  not  have  bee 
heard  had  they  been  there,  yet,  when  all  the  steps  a 
that  time  possible  were  taken,  I  think  enough  wa 
done  to  make  this  virtually  an  application  sufficient  t 
satisfy  Stat.  13  G.  2.  c.  18.  s.  5. 

Blackburn  J.  Upon  the  merits,  that  is,  whethe 
the  conviction  should  be  quashed  if  the  application  for  i 
certiorari  was  made  in  proper  time,  I  entertain  no  doubt 
One  of  the  justices  who  joined  in  the  conviction,  being  i 
member  of  the  Committee  of  the  Association  whid 
instituted  the  proceedings,  was  one  of  the  prosecutors 
There  may  be  difficulty  in  finding  magistrates  in  thii 
neighbourhood  who  are  not  interested  to  hear  such  ai 
information,  but  members  of  the  Association  wfaidi 
institutes  the  prosecution  must  not  act  as  Judges  upon 
it. 

Whether  the  application  for  a  certiorari  was  in  time 
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depends  on  stat  13  G.  2.  e.  18.  $,  5.,  which  enacts  that 
no  certiorari  shall  be  granted  to  remove  any  conviction^ 
&c.^  before  justices  of  the  peace,  ''  unless  such  certiorari 
be  moved,  or  applied  for  within  six  calendar  months  next 
after  such  conviction,  &c.  shall  be  so  had  or  made/' 
That  must  mean  that  the  motion  in  Court  for  the  rule 
or  the  application  to  the  Judge  for  his  fiat  shall  be  made 
within  the  six  months.  In  the  present  case  the  latest 
day  allowed  for  the  certiorari,  under  that  statute,  was 
Saturday,  the  22nd  August;  and  it  appears  that  the 
clerk  to  the  London  agent  left  the  affidavits  with  the 
Judge's  derk  stating  his  object  on  the  day  before, 
and  called  on  the  Saturday,  intending  it  would  seem 
to  take  away  the  fiat  with  him,  thinking  that  it  was 
an  ex  parte  proceeding.  Therefore  there  was  an 
application  in  time.  But  it  is  said  that,  unless  it 
is  duly  proved  that  six  days  notice  of  the  application 
has  been  given  to  the  justices  to  the  end  that  they  or 
the  parties  concerned  may  shew  cause  if  they  think 
fit,  the  writ  has  issued  improvidently.  In  the  present 
case  however  notice  of  the  intended  application  was 
given  to  the  justices  six  days  before  the  23rd,  so  that 
the  notice  was  good.  In  Re  Flounders  (a)  it  was  de- 
termined that  a  notice  must  be  given  making  the  Judge 
aware  of  the  time  when  the  application  would  be  made, 
otherwise  the  object  of  the  statute  would  be  frus- 
trated. Here  nothing  was  or  could  be  done  on  the  22nd 
because  the  Judge  was  out  of  town,  and  both  parties 
knew  of  this,  and  an  effective  opposition  to  the  applica- 
tion could  not  be  made  until  a  future  time ;  and  there  is 
nothing  to  make  Tuesday,  the  25th,  too  late  for  the 
hearing  of  the  application  and  the  opposition  to  it.  The 
{a)  \B.i  Ad,  866. 


1864. 
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learned  Judge  treated  the  appUcation  as  made  on  tl 
day,  and  in  that  case  it  was  too  late. 

Then  the  question  was  glanced  at,  whether  th< 
should  be  a  summons  to  shew  cause  before  granting  t 
writ.  I  am  inclined  to  think  that  it  is  not  obligatoi 
though  it  may  be  right  and  discreet^  to  issue  a  summoi 
which  should  be  served  upon  the  prosecutor  as  well 
the  justices;  and  my  brother  Byles  would  probab 
have  done  so  if  no  other  person  than  the  applicant  h 
been  before  him.  But  when  all  the  parties  appean 
before  him  it  would  have  been  a  useless  thing. 


Mellob  J.  It  is  highly  desirable  that  in  proceedioi 
under  such  a  statute  as  this  justice  should  be  admini 
tered  by  persons  who  cannot  be  suspected  of  improp 
motives.  Here  one  of  the  convicting  justices  was  m 
only  a  member  of  this]  Association,  but  was  present  i 
a  meeting  which  authorised  the  present  proceedings 
be  taken :  it  would  be  very  mischievous  if  justices  i 
circumstanced  could  sit  upon  the  inquiry. 

As  to  the  next  point,  it  would  be  hard  if  we  con 
not  find  a  way  of  giving  effect  to  stat.  13  Cr.  2.  c.  1 
s.  5.  without  depriving  a  party  of  the  certiorari,  when  1 
had  brought  the  papers  upon  which  his  application  w 
founded  to  the  Judge's  clerk  to  be  delivered  to  tl 
Judge  in  good  time,  simply  because  the  Judge  was  n 
in  attendance  on  the  particular  day  which  was  the  la 
for  making  the  application.  It  is  no  fault  of  the  par 
that  a  Judge  does  not  attend  at  Chambers  every  di 
during  the  long  vacation.  And  that  circumstance  shou 
not  shorten  the  time  allowed  by  the  statute  for  appi 
cation. 

On  the  remaining  point   I  think  it  is  greatly  fi 
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the  advantage  of  suitors  that  a  summons  to  shew^cause  1864. 

should  issue  at  Chambers,  because  all  the  expense  of  The  Queem 

putting  down  the  case  in  the  Crown  paper  for  argument  allan 

will  be  saved  if  the  Judge  thinks  that  the  certiorari  '°^  ^^®"- 
ought  not  to  issue. 

Rule  absolute. 


The  Queen  against  Clevtorth.  ^n'^^^^'iet. 

1.  A  fiurmer  is  not  within  stat.  29  Car,  2.  c.  7.  «.  1.,  which  enacts  that  Sabbath 
**  no  tradesman,  artificer,  workman,  labourer,  or  other  person  whatsoever,  breaking. 
shall  do  or  exercise  any  worldly  labour,  business,  or  work  of  their  29  Car,  2.  c.  7. 
ordinaiy  callings,  upon  the  Lord's  Day,  or  any  part  thereof  (works  of  '•  !• 
necessity  and  charity  only  excepted ;)"  and  inflicts  a  penalty  recoverable  Farmsr. 
before  justices  of  the  peace.                                           ^  AgHcuUural 

2.  Semble^  that  the  term  "labourer"  in  this  section  extends  to  an  labourer. 
agricultural  labourer.  Work  of 

3.  Concessum,  that  whether  haymaking  is  a  work  of  necessity  is  a  necessity, 
question  of  fact  on  which  the  finding  of  the  justices  before  whom  a  Haymaking. 
party  is  convicted  under  this  section  must  be  taken  as  conclusive. 

TN  Michaelmas  Term,  1863, 

The  Solicitor  General  (Sir  R.  P.  Collier)  moved  for  a 
rule  to  quash  the  following  conviction. 

County  of  Lancaster^  to  wit.  Be  it  remembered,  that 
on  the  24th  day  of  August j  in  the  year  of  our  Lord  1863, 
at  Atherton,  in  the  said  county  of  Lancastery  Peter  Cle- 
worth  is  convicted  before  us  the  undersigned,  two  of  Her 
Majesty's  justices  of  the  peace  for  the  said  county  of 
Lancaster,  for  that  he  the  said  Peter  Cleworth,  on  the 
19th  day  of  July,  1863,  at  West  Leigh^  in  the  parish  of 
Leighy  in  the  aforesaid  county  of  Lancaster,  the  said 
19th  day  of  Julg  being  the  Lord's  Day,  commonly  called 
Sunday,  and  being  within  ten  days  next  before  the  time 
when  the  prosecution  against  the  said  Peter  Cleworth 
for  the  commission  of  the  offence  hereinafter  mentioned 
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1864.  was  commenced,  he  the  said  Peter  Cleunnih  being  then 
The  QvBSH  ^  farmer  and  above  the  age  of  fourteen  yean,  did 
Cliworth  iinlawfiilly  do  and  exercise  certain  worldly  laboori 
business  and  work  of  his  ordinary  calling  of  a  farmer 
aforesaid  upon  the  said  Lord's  Day,  to  wit,  by  then  and 
there  haymaking  in  a  certain  field  at  If  est  Lteigh  afore- 
said, the  same  not  being  a  work  of  necessity  or  charity, 
contrary  to  the  statute  &c.  And  we  the  undersigned 
do  adjudge  the  said  Peter  Clewarth  for  his  said  offence 
to  forfeit  and  pay  the  sum  of  5«.,  the  said  sum  of  5«.  to 
be  employed  and  converted  to  the  use  of  the  poor  of  the 
aforesaid  parish  of  LeigJu  And  also  to  pay  to  Thomas 
Orton,  the  prosecutor,  the  sum  of  lis.  for  his  cost  in 
that  behalf.  And  if  the  aforesaid  several  sums  oi  5i. 
and  lis.  respectively  be  not  paid  forthwith,  we  order 
that  the  same  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  Peter  Cletoorth,  and  that  the 
overplus  of  the  moneys  raised  by  the  means  aforesaid 
shall  be  rendered  to  the  said  Peter  Ckworth,  and  as  to 
the  said  sum  of  5s.  penalty  in  default  of  distress  in 
respect  thereof,  and  in  case  of  insufSciency  or  inability 
of  the  said  Peter  Clewarth  to  pay  the  same,  we  do  adjudge 
the  said  Peter  Cleworth  to  be  set  publicly  in  the  stocks 
of  the  said  parish  of  Leigh,  there  to  remain  for  the  space 
of  two  hours,  pursuant  to  the  statutes  in  such  case  made 
and  provided.     Given  under  our  hands  and  seals,  &a 

The  Solicitor  General^  on  moving  for  the  rule,  cited 
Sandiman  v.  Breach  (a),  where  it  was  held  that  the 
statute  in  question  does  not  apply  to  stage  coaches 
travelling  on  Sunday. 

He  likewise  mentioned  that  it  had  been  suggested 
that  the  supposed  violation  of  the  statute  was  a  work 
(«)  7B  fC.  96. 
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of  necessity^  but  conceded  that  that  was  a  question  of  1864. 

fact  on  which  the  finding  of  the  justices  must  be  taken  The  Quekh 

as  conclusive.  CLKwiaTH. 
The  Court  having  granted  a  rule  to  shew  cause. 


Mettish  and  Baylis  shewed  cause. — This  case  depends 
on  the  construction  of  stat  29  Car.  2.  c.  7.,  "  for  the 
better  observation  of  the  Lord's  Day^  commonly  called 
Sunday ;''  sect.  1  of  which  enacts,  ''  that  all  the  laws 
enacted  and  in  force  concerning  the  observation  of 
the  Lord's  Day,  and  repairing  to  the  church  thereon, 
be  carefully  put  in  execution;  and  that  all  and  every 
person  and  persons  whatsoever,  shall  on  every  Lord's 
Day  apply  themselves  to  the  observation  of  the  same, 
by  exercising  themselves  thereon  in  the  duties  of 
piety  and  true  religion,  publickly  and  privately;  and 
that  no  tradesman,  artificer,  workman,  labourer,  or  other 
person  whatsoever,  shall  do  or  exercise  any  worldly 
labour,  business,  or  work  of  their  ordinary  callings,  upon 
the  Lord's  Day,  or  any  part  thereof  (works  of  necessity 
and  charity  only  excepted;)  and  that  every  person 
being  of  the  age  of  fourteen  years  or  upwards,  ofiending 
in  the  premises,  shall,  for  every  such  offence,  forfeit  the 
sum  of  five  shillings;  and  that  no  person  or  persons 
whatsoever,  shall  publickly  cry,  shew  forth,  or  expose 
to  sale,  any  wares,  merchandizes,  fruit,  herbs,  goods,  or 
chattels  whatsoever,  upon  the  Lord's  Day,  or  any  part 
thereof,  upon  pain  that  every  person  so  offending,  shall 
forfeit  the  same  goods  so  cried  or  shewed  forth,  or 
exposed  to  sale."  By  sect.  2  the  penalty  is  recoverable 
before  justices  of  the  peace,  and  the  convicted  party  is 
liable  to  be  put  in  the  stocks  in  default  of  distress  or  in 
case  of  insufficiency  or  inability  to  pay  the  penalty. 
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The  Solicitor  General^  in  support  of  the  rule.—  1864. 
In  enumerating  the  persons  to  whom  this  section  is  The  Quesh 
applicable^  the  Legislature  proceeded  on  a  descending  ^5^^^^^ 
scale.  The  words  used  are  thus  defined  in  Johnson's 
Dictionary .  '*  Tradesman.  A  shopkeeper.  A  merchant 
is  called  a  trader,  but  not  a  tradesman ;  and  it  seems 
distinguished  in  Shakespeare  from  a  man  that  labours 
with  his  hands/^  "  Artificer.  An  artist ;  a  manu- 
facturer ;  one  by  whom  any  thing  is  made."  "  Work- 
man. An  artificer;  a  maker  of  any  thing."  "  Labourer. 
One  who  is  employed  in  coarse  and  toilsome  work." 
It  would  be  strange  if  the  Legislature^  after  specifying 
80  low  a  class  as  *<  labourer/^  should  have  intended^  by 
the  general  words  "  other  person  whatsoever,**  to  include 
a  class  so  much  higher  as  farmer,  especially  in  the  reign 
of  Charles  the  Second,  when  almost  every  legislator  was 
one  himself.  "  Farmer"  is  thus  defined  in  the  same  Dic- 
tionary; "Fermier,  French;  or  from  farm.  One  who 
cultivates  hired  ground."  Richardson's  Dictionary,  voc. 
Farm,  Farmer,  &c. :  "  Farm,  or  feorme,  is  an  old  Saxon 
word  signifying  provisions:  and  it  came  to  be  used 
instead  of  rent  or  render,  because  antiently  the  greater 
part  of  rents  were  reserved  in  provisions ;  in  com,  in 
poultry,  and  the  like;  till  the  use  of  money  became 
more  frequent.  So  that  a  farmer,  ^rmanW,  was  one 
who  held  his  lands  upon  payment  of  a  rent  or  feorme: 
though  at  present,  by  a  gradual  departure  from  the 
original  sense,  the  word  farm  is  brought  to  signify  the 
very  estate  or  lands  so  held  upon  farm  or  rent:"  for 
which  he  cites  2  Blackst,  Com.  318.  A  farmer  is  a  man 
who  cultivates  the  soil,  whether  he  rents  it  or  it  is  his 
own,  and  whether  in  so  doing  he  does  or  does  not  com- 
bine the  functions  of  a  farmer  with  those  of  a  labourer, 
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"tradesman/*  whicli  is  the  only  similar  person  in  the       1864. 
statute.  The  Quben 

This  construction  may  be  open  to  the  inconvenience  clbworth. 
and  scandal  which  Mr.  Mellish  and  Mr.  Bafflis  have 
pointed  out,  namely,  that  the  agricultural  labourer  will 
be  liable  to  penalties  for  bringing  in  hay,  while  the 
farmer  who  stands  by  and  orders  the  work  to  be  done, 
or  even  takes  part  in  it  himself,  will  not  be  liable.  I 
quite  feel  the  force  of  that,  but  the  Legislature  has  not 
provided  a  remedy,  and  we  have  no  power  to  legislate. 

Crohpton  J.  This  defendant  cannot  be  called  a 
labourer.  I  agree  with  the  Lord  Chief  Justice  that 
''  labourer**  means  a  person  labouring  for  another,  and 
''farmer**  a  person  who  may  work  or  not  as  he  likes  :  if 
he  sometimes  takes  up  a  spade  or  a  rake  he  cannot  on 
that  account  be  called  a  labourer.  And  it  is  too  much 
to  say  that  he  is  ejusdem  generis  with  any  of  the  persons 
mentioned  in  the  statute :  it  would  be  a  strong  straining 
of  it  to  hold  that  a  farmer  who  is  in  a  superior  station 
to  most  of  these  persons  (certainly  to  all  except  the 
tradesman)  should  be  included  in  that  enumeration  of 
classes  below  him.  This  law  was  directed  more  against 
the  lower  than  the  higher  classes,  and  a  good  deal  of 
scandal  may  arise  in  its  application  in  particular  cases. 
For  instance,  a  gentleman  selling  his  horse  would  not 
be  liable  to  penalties,  but  a  horsedealer  would.  If  an 
agricultural  labourer  comes  within  this  enactment,  (al- 
though there  may  be  some  doubt  whether  it  extends  to 
him),  that  would  give  rise  to  another  scandal.  It  is  very 
hard  indeed  that  the  employer  should  escape  and  the 
employed  be  convicted ;  but  can  we  on  that  account  say 
that  a  farmer,  who  belongs  to  a  well  known  class  of 
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Nash  against  The  Queen  (in  error.) 

An  indictment  under  The  Bankruptcy  Act,  1861,  24  &  25  Viet  c,  134.' 
«.  221.,  alleged  that  the  defendant,  having  been  adjudged  bankrupt  by 
the  Court  of  Bankruptcy  for  the  L.  District,  bein^  then  the  Court  duly 
fliUthorized  and  competent  to  adjudicate  as  aforesaid,  upon  his  examina- 
tion in  the  said  Court,  with  intent  to  defraud  and  defeat  the  rights  of  his 
creditors,  did  not  fully  and  truly  discoyer  to  the  best  of  his  knowledge 
and  belief  all  his  property,  to  wit,  all  his  personal  property,  in  money  and 
in  goods,  and  did  not  as  to  part  of  his  property  (not  being  part  fully  and 
bonA  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or  business 
and  not  laid  out  in  the  ordinary  expense  of  his  family)  fully  and  truly 
discover,  to  the  best  of  his  knowledge  and  belief  as  aforesaid  how  and 
to  whom  and  for  what  consideration  and  when  he  had  disposed  of, 
assigned,  or  transferred  such  part  thereof,  to  wit,  &c.    Held,  on  error: 

1.  Supposing  this  indictment  to  charge  two  offences : 

(1.)  No  objection  on  that  groimd  could  be  taken  to  it  in  a  Court  of 

error. 
(2.)  If  one  of  them  were  no  offence  in  law,  judgment  on  the 

indictment  would  still  be  good  after  verdict. 

2.  Supposing  the  indictment  bad  for  want  of  certainty,  the  objection 
was  curea  by  stat  7  G.  4.  c.  64.  a,  21.,  as  the  offence  was  sufficiently 
described  in  the  words  of  the  statute. 

3.  Quare,  whether  it  was  cured  by  stat.  14  &  15  Vict.  c.  100.  «.  25.  ? 

4.  Per  Meliar  J.  and  sernble  per  nlackbum  J.,  the  offence  by  a  bank- 
rupt in  not  disooverine  his  property  on  examination  is  not  complete  until 
the  examination  is  ended. 


Wednesday, 
January  57th. 

bankruptcy 

Act,  1861, 

24  #  25  Vict. 

c.  134.  «.  221. 

Examination 

of  bankrupt. 

Indictment. 

Certainty. 

Duplicity. 

7  (?.  4.  c.  64. 

*.21. 

14  #  15  Vict. 

c.  100.  8. 25. 

Aider  by 

verdict. 

Variance. 


T7  RROR  upon  the  judgment  on  an  indictment  at  the 
Liverpool  Assizes  for  the  county  palatine  of  Lan^ 
caster,  in  August,  1863,  on  which  the  plaintiff  in  error 
was  found  guilty  by  verdict  of  a  jury,  and  judgment  of 
imprisonment  given  accordingly. 

The  count  on  which  the  question  arose  was  as  follows. 

Lancashire,  to  wit  The  jurors  &c.  present,  that 
heretofore,  to  wit,  on  the  14th  of  March,  1863,  Samuel 
Nash  was  duly  declared  and  adjudged  bankrupt  by  the 
Court  of  Bankruptcy  for  the  Liverpool  District,  the  said 
Court  being  then  the  Court  duly  authorized  and  com- 
petent to  adjudicate  as  aforesaid,  and  that  the  said 
Samuel  Nash  having  been  so  declared  and  adjudged 
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and  credits,  and  how  and  to  whom,  and  for  what  con-        1864. 
sideration,  and  when  he  disposed  of,  assigned,  or  trans-        ^^sh 
ferred  any  part  thereof,  except  such  part  as  has  been    j^  Quesm. 
really  and  bonit  fide  before  sold  or  disposed  of  in  the 
way  of  his  trade  or  business,  if  any,  or  laid  out  in  the 
ordinary  expense  of  his  family,  or  shall  not  deliver  up  to 
the  Court,  or  dispose  as  the  Court  directs  of  all  such 
part  thereof  as  is  in  his  possession,  custody,  or  power, 
except  the  necessary  wearing  apparel  of  himself,  his  wife 
and  children;   and  deliver  up  to  the  Court  all  books, 
papers,  and  writings  in  his  possession,  custody,  or  power 
relating  to  his  property  or  affairs/' 

(3.)  "  If  he  shall,  after  adjudication,  or  within  sixty 
days  prior  to  adjudication,  with  intent  to  defiraud  his 
creditors,  remove,  conceal,  or  embezzle  any  part  of  his 
property  to  the  value  of  10/.  or  upwards/' 

(5.)  "  If  he  shall,  with  intent  to  defraud,  wilfully  and 
fraudulently  omit  from  his  Schedule  any  effects  or 
property  whatsoever/' 

There  is  no  decision  on  this  section,  which  is  taken 
with  slight  alteration  from  The  Bankrupt  Law  Consoli- 
dation Act,  12  &  13  Vict.  c.  106.  s.  251.  Whether  the 
portion  of  paragraph  (2)  of  the  section  on  which  this 
count  is  framed  is  descriptive  of  one  offence  or  two,  in 
either  case  the  count  is  bad.  If  that  paragraph  creates 
two  offences,  the  count  is  bad  for  duplicity.  If  the 
count  is  to  be  understood  as  proceeding  upon  the  offence 
first  described,  viz.,  the  not  discovering  all  his  per- 
sonal property  to  the  Court,  then  it  is  bad  for  not 
describing  the  offence  with  the  certainties  of  number, 
time  and  value.  The  property  of  a  bankrupt  might  be 
enormous,   and  it  is  essential  that  his  attention  be 

VOL.  IV.  3  P  B.   &  s. 
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at  the  meeting  of  creditors  the  majority  in  number  and       1864. 
value  may  transfer  the  proceedings  in  bankruptcy  to        "^^ 
a  County  Court;  and,  by  sect.  88,  every  petition  for    TheQuBBM. 
adjudication  in  bankruptcy  shall  be  filed  and  prose- 
cuted in  the  Court  of  Bankruptcy  within  the  district 
-where  the  debtor  shall    have  resided  or  carried  on 
business  for  six  months,  &c.,  but  the  Court  in  London 
may  order  any  petition  to  be  prosecuted  in  any  other 
district  and  may  consolidate,  impound   and    transfer 
proceedings  upon  petitions. 

Moreover,* the  indietment  does  not  shew  that  the  ex- 
amination of  the  defendant  had  terminated,  and  until 
then  the  offence  is  not  complete ;  Rex  v.  Walters  (a), 
£!x  parte  Bryant  (ft).  [He  also  referred  to  Rex  v. 
Evanti  (e).]  Courtivron  v.  Meunier  (df)  may  be  cited  to 
the  contrary,  but  the  offence  there  charged  was  firau- 
dulent  concealment  of  property,  which  is  a  positive  act 
not  capable  of  being  cured  by  matter  subsequent,  such 
as  disclosure  on  further  examination* 

C  Milward  (C  Russell  with  him),  for  the  Crown. 
— This  case  is  within  both  the  words  and  intention  of 
Stat.  7   6r.  4.   c.  64.   s.   21. ;   Rex  v.    Warshaner  (e), 

Hamilton  v.  The   Queen  (/),  Rex  v.  {g),  Archb. 

Crim.  PL  44-5,  15th  ed.  By  stat  14  &  16  Vict. 
e.  100.  s.  25.,  "Every  objection  to  any  indictment  for 
any  formal  defect  apparent  on  the  face  thereof  shall  be 
taken,  by  demurrer  or  motion  to  quash  such  indictment, 

(tf)  5  C.  #  P.  138.  (b)  IG.4-J.  205. 

(c)  1  Moo.  a  a  70.  (d)  6  Exch.  74. 

(e)  1  Moo.  a  a  466.  (f)  9  Q.  B.  271. 

(g)  1  ait.  698. 

8  p  2 
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proper  judgment  upon  such  indictment^  information^        1864. 
presentment^  or  inquisition/'  Kjlbu 


V. 


Aspinall,  in  reply. 

CocKBUBN  C.  J.  and  Ckomfton  J.  had  left  the  Court 
during  the  argument. 

Blackburn  J.  Our  judgment  must  be  for  the  Crown 
on  the  ground  that  the  count  of  the  indictment  on 
which  the  defendant  has  been  found  guilty  is  sufficient, 
at  all  events,  after  verdict ;  and  by  stat.  7  G.  4.  c.  64. 
*.  21.  the  objection,  if  there  were  any,  is  cured. 

The  offence  for  which  this  person  is  indicted  is  created 
by  sect  221  of  The  Bankruptcy  Act,  1861,  24  &  26 
Vict  c.  134.,  which  enacts  that  if  any  bankrupt  shall, 
with  intent  to  defraud  his  creditors,  do  any  of  the  things 
following,  he  shall  be  guilty  of  a  misdemeanour.  Among 
the9e  are,  '^if  he  shall  not  upon  his  examination 
fully  and  truly  discover,  to  the  best  of  his  knowledge 
and  belief,  all  his  property,  real  and  personal,  inclusive 
of  his  rights  and  credits,  and  how  and  to  whom, 
and  for  what  consideration,  and  when  he  disposed  of, 
assigned,  or  transferred  any  part  thereof,  except  such 
part  as  has  been  really  and  bonS  fide  before  sold  or 
disposed  of  in  the  way  of  his  trade  or  business,  if  any, 
or  laid  out  in  the  ordinary  expense  of  his  family.^' 
There  can  be  no  reasonable  doubt  that  *the  offence  de- 
scribed by  the  statute  is  complete  if  the  bankrupt,  tcith 
fraudulent  intent  (that  is  the  essence  of  the  matter), 
does  not  fully  and  truly  discover,  to  the  best  of  his 
knowledge  and  belief,  all  his  property,  real  and  personal. 
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This  includes  of  coarse  that  he  has  property  whic 
he  knows  of  and  keeps  back  on  his  examinatio 
with  the  intent  described.  Probably  no  such  offen< 
could  be  proved  until  the  examination  was  over,  for 
would  perhaps  be  sufficient  if  the  bankrupt  made  tl 
discovery  during  any  part  of  his  examination,  althoug 
how  this  may  be  I  do  not  say. 

We  must  now  look  at  the  indictment  to  see 
the  offence  is  properly  chained.  The  old  rules  < 
pleading  originated,  no  doubt,  at  a  time  when  the 
really  were  useful.  One  of  them  is,  that  every  offen< 
must  be  described  with  certainty,  and  one  illustratic 
of  this  is,  that  the  indictment  must  state  number,  tim 
and  value,  otherwise  it  will  be  bad.  In  very  early  timi 
it  was  considered  unnecessary  to  prove  them,  (unle 
indeed  when  niunber,  time,  or  value  was  of  the  esseni 
of  the  offence),  and  an  indictment  might  allege  thatil 
defendant  stole  1000  cattle,  worth  100/.  each,  and  pro^ 
it  by  shewing  that  he  stole  one  cow.  In  the  presei 
case  the  first  part  of  the  count  on  which  the  defendai 
was  found  guilty  states  that  ^^  Samuel  Nash  was  da 
declared  and  adjudged  bankrupt  by  the  Court  of  BanI 
ruptcy,  &C.,  and  the  said  Samuel  Nash  having  been  i 
declared  and  adjudged  bankrupt,  upon  his  examinatic 
in  the  said  Court,  &c.,  with  intent  to  defraud  ai 
defeat  the  rights  of  the  creditors  of  the  said  Samu 
Nash,  did  not  fully  and  truly  discover,  to  the  best  < 
his  knowledge  and  belief,  all  his  property,  to  wit,  a 
his  personal  property,  in  money  and  in  goods.'^  Nov 
according  to  the  rule  I  have  mentioned,  it  would  I 
necessary  to  give  certainty  of  number,  value  and  tim 
to  all  this,  although  it  would  not  be  necessary  to  pro^ 
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them  as  laid.     And  if   the  indictment   had  stopped       1864. 

there,  I  think  it  would  have  been  necessary,  according        ^j^^ 

to  old   strictness,   to    state    the    circumstances.     But    »,,    J: 

The  QuKCN. 

then  comes  the  question  whether  this  defect  is  not 
cured  by  the  statutes  which  have  been  referred  to. 
The  first  of  these,  7  G.  4.  c.  64  s.  21.,  enacts,  "  where 
the  offence  chained  has  been  created  by  any  statute, 
or  subjected  to  a  greater  degree  of  punishment,  or 
excluded  from  the  benefit  of  clergy  by  any  statiite, 
the  indictment  or  information  shall  after  verdict  be 
held  sufficient  to  warrant  the  punishment  prescribed  by 
the  statute,  if  it  describe  the  ofience  in  the  words  of 
the  statute.^'  Does  the  count  in  question  do  so,  and 
supersede  the  necessity  of  adding  the  certainties  of 
time,  number  and  value,  which  are  not  in  the  enactment 
describing  the  offence  ? 

If  this  matter  were  now  to  be  considered  for  the 
first  time,  much  might  be  said  on  both  sides.  But  it 
seems  to  me  that  Rex  v.  Warshaner  (a)  has  distinctly 
decided  the  point,  and  we  ought  to  follow  and  abide  by 
that  decision.  In  that  case  an  indictment,  following 
the  words  of  stat  11  C  4  &  1  W.  4u  c.  66.  s,  19., 
allied  that  the  defendant  did  knowingly  have  in  his 
custody  and  possession  a  plate  on  which  a  certain  pro- 
missory note  was  engraved  in  the  Polish  language  for 
payment  of  five  florins,  purporting  to  be  a  promissory 
note  for  the  payment  of  money  of  a  foreign  prince, 
namely,  the  King  of  Poland.  There  was  great  difference 
of  opinion  among  the  Judges  whether  this  count  was 
good,  as  it  did  not  shew  what  money  florins  were,  and 

(a)  1  Moo.  a  C,  466. 
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what  was  their  yalue.  But  although  a  large  minoi 
of  the  Judges  present  held  that  the  objection  for  m 
of  certainty  of  value  would  have  been  fatal  at  comii 
law^  yet  all  agreed  that  if  this  were  a  defect  stat.  7  G. 
c.  64.  s.  21.  cured  it  I  am  rather  g]ad  to  have  author 
for  deciding  this,  as  it  removes  a  scandal  firom  the  h 
by  which  the  question  whether  a  convicted  person  shoi 
be  punished  or  not  depended  on  such  an  objection, 
do  not  say  whether  the  defect  here  would  be  cured 
stat  14  &  IS  Vict  c.  100.  s.  24 ;  it  is  not  necessary 
decide  that. 

It  is  contended^  however^  by  Mr.  AtpinalU  that  \ 
offence  is  not  described  in  the  words  of  the  statu 
because  the  statute  creates  the  offence  if  the  pai 
does  not  make  the  required  disclosure  ''  upon  1 
examination/'  whereas  the  indictment  alleges  that  t 
defendant  did  not  make  it  upon  his  examination 
the  said  Court,"  t.  e.,  the  Court  of  Bankruptqr  i 
the  Liverpool  District.  But  the  words  of  the  statv 
and  of  the  indictment  both  mean  that  the  examinatii 
was  over,  and  although  possibly  the  case  might  ha 
been  removed  from  that  Court  of  Bankruptcy  in  i 
imaginable  state  of  things,  we  must  suppose  that  i 
normal  state  of  things  went  on.  This  is  like  a  provi 
in  a  statute,  of  which  if  a  party  wishes  to  avail  himse 
he  must  shew  it;  and  if  the  fact  were  that  the  pr 
ceedings  had  been  removed  to  another  Court,  tl 
defendant  must  shew  it. 

Then  Mr.  Aspinall  further  objects,  that  because  tl 
indictment  goes  on  to  charge  what  was  meant  to  be,  an 
perhaps  is,  another  offence,  the  coimt  is  double.  Bu 
that  does  not  affect  the  Crown,  except  in  treason  o 
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felony;  and  even  there  the  most  that  conid  be  done        1864. 
wonld  be  by  application  (by  way  of  equity  in  the  popular        Na«h 
sense)  to  the  Judge  at  the  trial  to  put  the  prosecutor    ^he  Queen. 
to  his  election. 

Then,  after  a  verdict  of  guilty  entered,  we  must 
take  it  that  the  jury  have  found  all  necessary  to  establish 
the  offences,  one  or  more,  charged  in  this  count ;  and 
we  must  suppose  that  the  Judge  told  them  what  parts 
of  it  were  material  and  what  were  not  Therefore  even 
if  this  latter  part  of  the  count  were  bad  it  is  only  sur- 
plusage, and  may  be  struck  out. 

Mellor  J.  Mr.  Aspinall  has  cited  no  authority  to 
shew  that  the  objection  to  this  count  on  the  ground  of 
duplicity  is  available  in  this  Court  under  circumstances 
like  the  present,  and  I  do  not  know  of  any.  The  only 
remedy  for  it  is  by  demurrer,  or  application  to  the 
Judge  at  the  trial. 

It  might  be  a  question  whether  this  offence  is  suffi- 
ciently alleged.  I  am  not  sure,  even  if  the  point  were 
to  be  decided  before  verdict,  that  it  is  not,  for  I  should 
like  to  hear  further  argument  to  satisfy  me  'that  the 
mode  of  allegation  adopted  is  not  enough  even  inde- 
pendent of  stat.  7  G.  4.  c.  64.  *.  21.  When,  how- 
ever, I  consider  that  enactment,  I  think  the  Legis- 
lature intended  to  cure  objections  for  want  of  certainty 
which  affect,  not  the  merits  of  the  cause,  but  only 
the  rules  of  pleading.  Those  rules  gave  rise  to  subtle 
objections,  and  therefore  this  enactment  says,  that  when 
an  offence  has  been  created  by  statute  the  indictment 
or  information  shall  be  sufficient  after  verdict  if  the 
offence  be  described  in  the  words  of  the  statute,  as  has 
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The  Queen  against  Heanb.  Saturday, 

^  January  30th. 

1.  Where  a  clear  defect  of  jurisdiction  appears  on  the  face  of  the  Indictment, 
indictment,  or  ia  shewn  by  affidavit,  the  Court  will,  on  the  application  Jurisdictim 
of  the  defendant,  quash  the  indictment  after  he  has  pleaded.    In  a  ^  quash, 
donbtfid  case  the  Court  will  exercise  its  discretion,  and  leave  the  Discretion  of 
defendant  to  his  remedy  by  writ  of  error.  the  Court, 

2.  An  indictment  under  The  Naval  Discipline  Act,  1861,  24  &  25  Vict.  Perjury. ' 
c.  115.  *.  57.,  charged  that  the  defendant,  on  his  oath  before  a  court  JSaval  Dix- 
martial,  held  on  boai*d  of  Her  Majesty*s  ship  H.,  then  being  on  the  high  cipline  Act, 
seas  and  within  the  jurisdiction  of  the  Admiralty  of  England ,  wilfully  ig^l,  24  i'  25 
and  corruptly  did  give  false  evidence,  contrary  to  the  form  of  the  statute  yict,  c,  115. 
&C.,  and  against  the  peace  &c.     Quare,  s,  57*. 

(1.)  whether  this  was  an  indictment  for  perjury  within  stat.  22  &  23   22  4*  23  Vict, 
Vict,  c,  17.  *.  1.,  which  enacts  that  no  indictment  for  that  offence  ^^  17^  ^^  1^ 
f  among  others)  be  preferred  without  previous  authorisation  &c.  ? 
(2.)  Whether  that  enactment  extends  to  offences  committed  on  the 
high  seas  ? 
Semble,  that  taking  a  false  bath  before  a  court  martial  is  peijury  at 
common  law. 

^HIS    was    an   indictment    found    at   the   Central 
Criminal  Courts  and  removed  by  certiorari  at  the 
instance  of  the  defendant. 

The  indictment  charged  that,  after  the  passing  of  The 
Naval  Discipline  Act,  1861,  24  &  25  Vict.  c.  1 15.,  a  court 
martial  was  duly  held  in  accordance  with  the  provisions 
of  that  Act  ^'  on  board  Her  Majesty's  ship  Hibemia, 
then  being  on  the  high  seas  within  the  jurisdiction  of 
the  Admiralty  o{  England,"  and  that  H.  C,  Esquire, 
Captain  of  Her  Majesty's  ship  London^  duly  presided 
at  the  court  martial  as  president  thereof,  and  that  the 
captains  and  commanders  of  Her  Majesty's  ships  and 
vessels  [naming  them],  being  all  the  captains  and  senior 
commanders  respectively  of  Her  Majesty's  ships  and 
vessels  at  Malta,  duly  composed  the  court  martial  within 
the  true  intent  and  meaning  of  that  Act,  and  the  mem- 
bers of  the  Court  and  R.  itf.,  the  officiating  Judge  Advo- 
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cate^  respectively^  having  duly  taken  in  open  Court  the 
oaths  described  by  that  Act,  the  Court,  so  duly  constituted 
proceeded  to  hear  and  determine  a  certain  charge  pre 
ferred  against  G.  J,  A.,  Lieutenant  of  Her  Majesty'i 
ship  Malacca,  for  that  he,  then  being  an  oflBoer  subjec 
to  The  Naval  Discipline  Act,  1861,  and  serving  on  boan 
Her  Majesty's  ship  Malacca,  between  the  Ist  day  o 
October,  1861,  and  the  4th  day  of  May,  1862,  was  guilt] 
of  uncleanness  of  conduct  unbecoming  the  conduct  o 
an  officer  and  to  the  prejudice  of  good  order  and  nava 
discipline,  in  the  following  instances  [setting  them  out] 
the  indictment  then  stated  the  material  question  an( 
subject  of  inquiry  at  the  trial  and  hearing  of  the  matter 
of  the  said  charge  against  the  said  Lieutenant  G,  J.  A. 
and  proceeded  to  charge  ''  thafr  then  and  there,  befon 
the  said  court  martial  on  board  Her  Majesty's  shi] 
Hibernia,  then  being  on  the  high  seas  within  the  juris 
diction  of  the  Admiralty  of  England  and  of  the  Centra 
Criminal  Court,''  the  defendant  was  called  as  a  witnes 
before  the  Court  in  support  of  the  charge  against  G.  J 
A.,  and  was  then  and  there  duly  sworn  by  the  officiatin] 
Judge  Advocate  in  accordance  with  the  provisions  of  Th 
Naval  Discipline  Act,  1861,  he  having  competent  aii< 
sufficient  power  and  authority  to  administer  the  said  oatl 
to  the  defendant  in  that  behalf;  and  that  the  defendan 
''  being  so  sworn  as  aforesaid  at  the  said  trial  and  hearing 
falsely,  corruptly,  wilfully  and  knowingly  did  swear  aD< 
give  evidence  in  substance  and  to  the  effect  following,' 
&C.  The  indictment,  after  averments  to  falsify  the  evi 
dence,  concluded  as  follows : — "  And  so  the  jurors  upoi 
their  oath  aforesaid  do  say  that"  the  defendant  ^'  on  hi 
oath  aforesaid  before  the  said  court  martial  on  board  Hei 
Majesty's  ship  Hibernia,  then  being  on  the  high  seaa 
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and  within  the  jurisdiction  of  the  Admiralty  of  Eng-        1864. 
land,  wilfully  and  corruptly  did  give  false  evidence,  con-    The  Qukek 
trary  to  the  form  of  the  statute,  fee.,  and  against  the       heane. 
peace/'  &c. 

Plea.    Not  guilty. 

In  this  Term,  Montagu  Chambers  obtained  a  rule 
calling  upon  the  prosecutor  to  shew  cause  why  the  in- 
dictment should  not  be  quashed,  upon  the  ground  that 
it  had  been  preferred  without  the  previous  authorisation 
required  by  stat.  22  &  23  Fict  c.  17.  s.  1.,  and  upon  an 
affidavit  which  stated  that  the  court  martial  at  which  the 
offence  was  charged  to  have  been  committed  was  held 
on  board  the  Hibemia  while  lying  in  the  harbour  of 
Malta. 

Stat.  22  &  23  Vict.  c.  17.  ^r.  1.  "No  bill  of  indict- 
ment for  any  of  the  offences  following,  viz.,  perjury,  &c., 
shall  be  presented  to  or  found  by  any  grand  jury, 
unless  the  prosecutor  or  other  person  presenting  such 
indictment  has  been  bound  by  recognizance  to  prosecute 
or  give  evidence  against  the  person  accused  of  such 
offence,  or  unless  the  person  accused  has  been  committed 
to  or  detained  in  custody,  or  has  been  bound  by  recog- 
nizance to  appear  to  answer  to  an  indictment  to  be 
preferred  against  him  for  such  offence,  or  unless 
such  indictment  for  such  offence,  if  charged  to  have 
been  committed  in  England^  be  preferred  by  the 
direction  or  with  the  consent  in  writing  of  a  Judge  of 
one  of  the  superior  Courts  of  law  at  Westminster,  or  of 
Her  Majesty's  Attorney  General  or  Solicitor  General 
for  England^  or  unless  such  indictment  for  such  offence, 
if  charged  to  have  been  committed  in  Ireland,  be  pre- 
ferred by  the  direction  or  with  the  consent  in  writing  of 
a  Judge  of  one  of  the  superior  Courts  of  law  in  Dublin, 
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Judges  held  that  it  was  too  late  to  move  to  quash  the  1864. 
indictment  after  the  jury  had  been  sworn,  and  their  Xbe  Quekk 
language  shews  that  such  must  have  been  the  rule  in  hbI'ne. 
all  indictments.  Holt  C.  J.  said,  p,  168,  "  We  were 
always  of  that  opinion,  never  to  allow  motions  to  quash 
indictments  for  peijury,  murder,  or  any  great  offence, 
but  it  must  be  moved  in  arrest  of  judgment  afterwards/' 
And  Treby  C.  J.  said,  p.  169,  '*  There  were  three  times 
when  the  prisoner  might  have  had  the  advantage  of  a 
fault  in  the  indictment  before  this  Act''  (7  W.  3.  c.  8.) 
*'  1.  By  motion  to  quash  it  before  the  plea  pleaded.  2. 
Then  afterwards  in  arrest  of  judgment:  and  3.  After 
that  by  writ  of  error."  In  Rex  v.  Angvish  {a)  the 
Court  reftised  to  quash  an  indictment  for  perjury  after 
plea  pleaded.  An  objection  to  the  want  of  jurisdiction 
appearing  in  the  caption  of  an  indictment  may  be  taken 
on  demurrer ;  Rex  v.  Feamley  {b\  Errors  not  appear- 
ing on  the  record  are  errors  in  fact,  and  may  be  so 
assigned,  e,g,,  that  more  than  twenty-three  grand  jury* 
men  were  sworn,  and  found  the  bill,  Rex  v.  Marsh  (c)  ; 
or  that  a  grand  juror  was  not  qualified;  CyConnell  v. 
The  Queen  (d).  [Blackburn  J.  In  that  case  the  Court 
had  ceased  to  sit;  if  the  fact  of  a  grand  juror  being 
disqualified  were  brought  to  the  notice  of  the  Judge 
who  was  presiding  at  the  trial,  I  think  he  would  direct 
another  bill  to  be  preferred.] 

Secondly.  An  indictment  canxiot  be  quashed  on  affi« 
davit,  but  only  for  a  defect  on  the  face  of  it.  [Black' 
bum  J.  When  the  rule  was  moved  for  my  brother 
CrompUm  mentioned  a  case  before  him  at  the  Monmouth-' 

(a)  1  Jr«*.  137.  {h)  1  r.i?.  316. 

(0  %A.iE.  236.  {d)  11  a  #  F.  165. 
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shire  Assizes,  in  which,  after  consultation  with  Channd 
B.,  he  quashed  one  count  of  an  indictment,  on  tb 
application  of  the  prosecutor,  because  it  did  not  allegi 
a  previous  authorisation  in  either  of  the  modes  requirec 
by  Stat  22  &  23  Vict.  c.  17.  s.  1.  Moniagu  Chamber 
referred  to  Reg.  v.  Fuidge  (a).] 

Thirdly.  This  is  not  an  indictment  for  perjury,  an( 
therefore  is  not  within  stat.  22  &  23  Vici.  c.  17.  *.  1. 
which  takes  away  the  constitutional  right  of  a  person  t 
prefer  a  bill  before  a  grand  jury  in  the  case  of  certaij 
oflfences.  The  Naval  Discipline  Act,  1861,  24  &  21 
Vict  c,  115.  s.  67.,  which  is  the  same  as  the  enactmen 
in  The  Naval  Discipline  Act,  1861,  23  &  24  Vict.  c.  122 
8.  57.,  does  not  enact  that  giving  false  evidence  on  oatl 
before  a  court  martial  shall  be  perjury :  the  words  ar 
''  Every  person  who,  upon  any  examination  upon  oatho 
upon  affirmation,  before  any  court  martial  held  in  pursu 
ance  of  this  Act,  shall  wilfully  and  corruptly  give  fals 
evidence,  shall  be  liable  to  the  penalties  of  wilful  an< 
corrupt  peijury.''  Stat  22  G.  2.  c.  33.,  '*  relating  to  th 
Grovernment  of  His  Majestjr^s  ships,  vessels  and  force 
by  sea,''  by  sect.  17.  enacted  that  "All  and  every  persoi 
and  persons  who  shall  commit  any  wilful  perjury,  in  an 
evidence  or  examination  upon  oath  at  any  such  court  mai 
tial  &C.,  shall  and  may  be  prosecuted  in  His  Majesty^ 
Court  of  King's  Bench,  by  indictment  or  information 
&c. ;  and  all  and  every  person  and  persons,  being  lawful! 
convicted  upon  any  such  indictment  or  information  shal 
be  punished  with  such  pains  and  penalties,  as  are  ii 
flicted  for  the  like  offences  respectively  by  two  Acts  c 
Parliament,"  6  Eliz.  c.  9.  and  2  G.  2.  c.  25.  Tha 
(a)  1  Leiffh  f  Cave  C.  C.  390. 
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statute  was  repealed  by  stat.  23  &  24  Vict.  c.  123.  s.  86. ;  1864. 
and  sect.  67  of  the  repealing  statute  apparently  corrects  The  Queeh 
the  inaccurate  language  of  sect.  17  of  the  repealed  hbamb. 
statute.  The  inquiry  before  a  court  martial  is  not  a 
judicial  proceeding :  such  a  court  is  not  permanent  nor 
in  other  respects  analogous  to  the  Courts  mentioned  in 
stat.  5  Eliz.  c.  9.  s.  3.  (one  of  the  earliest  statutes  on 
the  subject  of  perjury)  as  those  in  which  perjury 
may  be  committed.  It  is  a  military  or  naval  tribunal, 
irresponsible  to  this  Court;  Johnstone  v.  Sutton^  in 
error  (a).  [Blackburn  J.  In  Re  Allen  (b)  we  discharged 
a  person  imprisoned  under  sentence  of  a  court  martial 
in  the  East  Indies.']  There  a  British  subject  was  unlaw- 
fully  detained  in  this  country,  his  imprisonment  not 
being  in  accordance  with  the  sentence  of  that  court 
martial  nor  authorised  by  The  Mutiny  Act.  A  false 
oath  before  a  Court  not  of  ordinary  jurisdiction  is  a 
misdemeanour  but  not  perjury ;  Spicer  v.  Read  (c),  Rex 
V.  Foster  (rf),  Reff.  v.  Chapman  (e).  In  indictments  under 
The  Bankrupt  Law  Consolidation  Act,  1849,  12  &  13 
Vict.  c.  106.  s.  254,  against  bankrupts  for  giving  false 
evidence  upon  examination,  applications  for  costs 
under  stat.  7  G^.  4.  c.  64.  s,  23.  have  been  refused  on 
the  ground  that  the  offence  is  not  perjury.  The  con- 
clusion of  this  indictment  is  not  the  usual  one  in  the 
case  of  an  indictment  for  perjury;  and  an  indictment 
under  The  Naval  Discipline  Act,  1861,  concluding  in 
the  form  of  an  indictment  for  perjury,  would  be  bad. 
Further,  stat.  22  &  23  Vict,  c.ll.s.  1.  makes  it  a  con- 
dition that  the  prosecutor  or  other  person  presenting 

(a)  1  T.  B.  510.  648-9. 

{b)  80  L.  J.,  Q.B.38;7  Jut.  N.  $.  231  (e)  Hob.  62. 

(d)  R.  #  B.  459.  («)  1  Den.  C.  C.  432. 
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1864.  the  indictment  shall  have  been  bound  by  recc^nizan 
The  QuEBH  ^  prosecute  or  give  evidence  against  the  accused ;  b 
Hbanb  ^  justice  of  the  peace  would  have  no  jurisdiction  to  ta 
depositions  on  an  information  charging  this  offeD< 
which  was  committed  on  board  a  ship  in  the  harbour 
Malta  and  not  on  the  high  seas.  [He  referred  to  sb 
7  &  8  Vict  c.  2.  9.  1.] 

Montagu  Chambers  and  West,  in  support  of  the  rule.- 
First.  There  is  no  rule  that  a  defendant  cannot  mo' 
to  quash  an  indictment  after  plea  pleaded.  When  tl 
objection  goes  to  the  original  jurisdiction  of  the  Coui 
the  Court  will  quash  an  indictment  at  any  stage  of  tl 
proceedings;  though  if  the  objection  is  on  the  faoei 
the  indictment  the  Court  leaves  the  defendant  to  demi 
or  bring  a  writ  of  error;  2  Hawk,  P.  C,  by  Curwofh 
p.  355,  b.  2,  c.  25,  s.  146,  Com.  Dig.  Indictment  (H 
Bac.  Abr,  Indictment  (K.),  1  Chitty  Criminal  Lot 
p.  300-1-2,  Rex  v.  Williams  [a). 

Secondly.  The  taking  a  false  oath  before  a  court  ma 
tial  is  perjury ;  1  Hawk.  P.  C,  by  Curwood,  p.  430,  b.  \ 
ch.  27,  s.  3.  All  the  cases  are  cited  in  Reg.  v.  Chapman  {h 
where  the  result  was  only  a  query  whether  a  false  oat 
before  a  surrogate  was  indictable  as  perjury.  The  Navj 
Discipline  Act,  1861,  24  &  25  Vict.  c.  115.  s.  57.,  do( 
not  create  the  o£Pence,  but  assigns  the  punishment.  I 
2  Russ.  on  Crimes,  3rd  ed.,  p.  597,  it  is  said,  '*  The  oat 
must  be  taken  either  in  a  judicial  proceeding,  or  in  &om 
other  public  proceeding  of  the  like  nature,  wherein  th 
King^s  honour  or  interest  are  concerned.''  The  indid 
ment  alleges  the  offence  to  have  been  committed  on  th 
high  seas,  within  the  jurisdiction  of  the  Admiralty  Com 

(a)  1  Burr.  38:).  (A)  1  Den,  C,  C  432, 
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and  of  the  Central  Criminal  Court.    The  jurisdiction  of        1864. 
the  Admiralty  at  the  Old  Bailey  has  been  transferred  to    The  Qubbn 
the  Central  Criminal  Court;  and  under  stat  7  &  8  Vict       hkam*. 
c.  2.  8.  3.  justices  of  the  peace  may  take  informations 
touching  offences  committed  on  the  high  seas^  and  there- 
fore the  prosecutor  could  have  gone  before  a  justice  of 
the  peace  and  been  bound  to  prosecute.     [  Cochbum  C.  J. 
It  was  the  object  of  stat,  22  &  23  Vict.  c.  17.  to  restrain 
indictments  from  being   preferred   unless  one  of  the 
three  conditions  mentioned  in  sect.  1  was  performed ; 
and^  this  offence  not  being  charged  to  have  been  com- 
mitted in  England,  neither  an  order  of  a  Judge  nor  of 
the  Attorney  or  Solicitor  General  could  be  obtained.] 
That  condition  has  reference  to  procedure  and  not  to  the 
place  in  which  the  offence  was  committed.    [Blackburn  J. 
Then  the  language  of  sect.  1  ought  to  have  been  "  if  tried 
in  a  Court  in  England  or  Ireland^'*  as  the  case  might  be. 
Cochbum  C.  J.     The  object  was  to  distinguish  between 
offences  committed  in  England  and  those  committed  in 
Ireland;  but  unfortunately  the  Legislature  have  left  out 
the  case  of  offences  committed  elsewhere.]    Every  offence  . 
committed  on  board  a  British  ship  is  subject  to  the  law 
of  this  country ;  and  the  present  case  is  within  the  mis* 
chief  contemplated  by  the  Legislature  in  stat  22  &  23 
Vict  c.  17.     ICockbum  C.  J.     But  we  must  not  strain 
the  statute  on  that  account.]     In  the  beginning  of  the 
section  there  is  no  limitation  as  to  the  place  where  the 
offence  is  committed.      [Cockbum  C.  J.     This  is  an 
application  to  our  discretion,  and  we  must  exercise  it  so 
as  not  to  prejudice  either  party.     Ballantine  Serjt.  offered 
to  give  the  defendant  before  the  trial  a  list  of  the  wit- 
nesses and  particulars  of  their  evidence.] 

3  Q  2 
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CocKBUBN  C.  J.  The  two  first  objections,  namelj 
that  a  motion  to  qnash  an  indictment  cannot  be  mad 
after  plea  pleaded  nor  on  aflSdayit,  ought  not  to  hay 
any  effect  The  Court  is  not  ousted  of  ita  power  t 
quash  an  indictment  because  a  plea  has  been  pleaded 
If  it  is  made  apparent  either  on  the  face  of  the  recor 
or  by  extrinsic  evidence  that  there  is  a  want  of  jurisdic 
tion,  we  should  quash  the  indictment  after  plea  pleaded 
for  at  the  time  of  pleading  a  man  might  not  be  aware  c 
the  defect  of  jurisdiction ;  also  this  application  may  b 
made  upon  affidavit^  though  there  may  be  no  analogou 
or  similar  case  in  which  that  has  been  done.  In  ordi 
nary  cases  the  defect  of  jurisdiction  would  appear  on  tb 
face  of  the  indictment ;  but  it  is  not  necessary  to  aUc^; 
in  the  indictment  that  the  preliminaries  required  b; 
Stat.  22  &  23  Vict  c.  17.,  before  preferring  it,  have  beei 
complied  with ;  and  therefore  here  the  defect  must  b 
brought  to  our  knowledge  by  affidavit. 

The  principal  question  is,  whether  an  indictment  laii 
under  The  Naval  Discipline  Act,  1861,  24  &  25  Via 
c.  115.  s,  57.,  is  an  indictment  for  peijury.  That  sec 
tion  departs  from  the  language  of  stat.  22  &.  2.  c.  32 
s.  17.  It  is  very  doubtful  whether,  if  this  indictmen 
had  simply  concluded  in  the  ordinary  form  of  an  indict 
ment  at  common  law,  viz.,  ^*  against  the  peace  of  our  lad 
the  Queen,  her  crown  and  dignity,"  it  could  have  bee: 
sustained.  Although  an  indictment  for  this  offence  i 
within  the  mischief  intended  to  be  met  by  stat.  22  &  2 
Vict.  c.  17.,  we  must  not  forget  that  it  was  the  consti 
tutional  and  legal  right  of  every  person  to  prefer  a  hi] 
of  indictment  before  a  grand  jury  without  going  througi 
the  proceedings  which  stat.  22  &  23  Vict.  c.  17.  s.] 
has  rendered  necessary,  and  this  right  cannot  be  take 
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away  except  by  clear  words.     Whether  the  offeace  here       i864. 
charged  is  perjury  within  the  meaning  of  that  statute,  is    The  Qubbk 
a  matter  of  serious  doubt,  and  we  ought  not,  in  the      hb]J„j 
exercise  of  our  discretion,  to  quash  this  indictment,  and 
so  preclude  the  prosecutor  from  the  advantage  of  ob- 
taining the  judgment  of  a  Court  of  error.     The  safer 
exercise  of  our  discretion  is  to  leave  the  defendant  to 
that  remedy. 

Blackburn  J.  I  agree  with  what  my  Lord  has  said, 
that  if  a  defect  of  jurisdiction  is  brought  to  our  know- 
ledge by  affidavit  we  have  jurisdiction  to  quash  an 
indictment,  though  after  plea  pleaded ;  but  it  is  a  matter 
for  the  exercise  of  our  discretion.  If  the  defect  of 
jurisdiction  is  clear,  we  should  quash  the  indictment ; 
in  other  cases  it  depends  on  the  degree  of  mischief 
which  would  arise  from  our  not  doing  so:  if  more 
mischief  would  thence  arise,  I  should  be  disposed  to 
quash;  otherwise  it  would  be  more  discreet  to  leave 
the  case  for  the  decision  of  a  Court  of  error. 

Upon  the  question  whether  this  is  an  indictment 
within  the  purview  of  stat.  22  &  23  Vict  c.  17.,  two 
points  arise.  First,  whether  the  oflfence  of  perjury  is 
created  by  The  Naval  Discipline  Act,  1861,  24  &  25 
Vict  c.  115.  s.  57.,  which  describes  the  oflFence  of  wil- 
fully and  corruptly  giving  false  evidence  upon  oath  or 
affirmation  before  a  court  martial  held  in  pursuance  of 
that  Act,  and  makes  the  party  guilty  of  it  liable  to  the 
penalties  of  perjury.  My  present  impression  is^  that 
the  offence  charged  in  this  indictment  does  amount  to 
peijury. 

The  second  point  is  whether  stat.  22  &  23  Vict  c.  17. 
s,  1.  applies  to  offences  committed  beyond  the  seas,  or 
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The  QuEBN  against  Robert  Boteleb,  Esquire/  Monday, 
and   Another,  Justices  of  Glamorganshire, 


and    CaRNE.  justices, 

n  #  12  Fict. 
N.  an  extra-parochial  place  having,  by  stat.  20  Fict  c.  19.  s.  I.,  become   ^  44.  #.  5. 
a  parish,  and  bv  an  order  of  the  Poor  Law  Board  added  to  a  Union,  a   Eitra-na- 
contribution  order  was  made  by  the  guardians  of  the  Union  upon  C.,    rochialplac€. 
the  overseer.    Upon  his  refusal  to  pay,  the  guardians  applied  to  justices    Contribution 
for  a  summons  under  stat.  2  &  3  Fict,  c,  84.  *.  1.,  which  empowers  them,    ^^'  ^. 
if  they  **  shall  think  fit,"  to  issue  their  warrant  for  levying  the  amount   2  #3  Fwt, 
At  the  hearing,  the  only  ground  which  C  urged  against  the  issuing  of  ^'  °^'  *•  ^• 
the  warrant  was,  that,  as  the  parish  of  N,  had  not  at  that  time  any 
paupers  chargeable  to  it,  it  was  unjust  and  unreasonable  that  the  rate- 
payers thereof  should  be  called  upon  to  pay  anything  towards  the 
expenses  of  the  Union.    The  justices  refused  to  issue  their  warrant, 
adding  that  they  did  so  in  the  exercise  of  their  discretion.    Upon  appli> 
cation  under  stat  1 1  &  12  Fict.  c,  44.  s,  5.,  for  a  rule  on  the  justices  to 
issue  their  warrant,  this  Court  made  it  absolute,  with  costs. 

TN  Michaelmas  Term,  1863, 

Poland  obtained  a  rule  on  behalf  of  the  Board  of 
Guardians  of  the  Bridgend  and  Cowbridge  Union,  calling 
upon  Robert  Botekr  and  John  Samuel  Gibbon,  Esquires, 
justices  of  the  peace  for  the  county  of  Glamorgan,  and 
Robert  Charles  Nicholl  Came,  overseer  of  the  poor  of  the 
parish  of  Ncah,  in  that  Union,  to  shew  cause  why  the 
said  justices  should  not  issue  their  warrant  to  levy,  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said 
R.  C.  N.  Came,  the  sum  of  14/.  lis.  the  amount  ordered 
by  the  guardians  of  the  poor  of  the  Union  to  be  paid  by 
him  from  the  poor-rates  of  the  parish,  towards  the 
reUef  of  the  poor  thereof,  and  as  the  contribution  of 
the  parish  to  the  common  fund  of  the  Union. 

At  the  time  of  the  passing  of  stat.  20  Vict.  c.  19., 
to  provide  for  the  relief  of  the  poor  in  extra-parochial 
places,  there  was  in  the  county  of  Glamorgan  an  extra- 
parochial  place  called  Nash,  of  which  R.  C.  N.  Came  was 
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refiise  to  enforce  payment.  The  justices,  addressing 
Carne,  said,  "  We  have  given  the  matter  our  best  con- 
sideration and  think  you  have  shewn  sufficient  cause  to 
justify  us  in  refusing  the  warrant/'  They  then,  at  the 
request  of  Came,  added  to  their  decision  a  statement  that 
they  refused  the  warrant  in  the  exercise  of  their 
discretion. 

Poland^  in  support  of  the  application,  cited  Reg,  v. 
Boteler  and  Others  (a),  before  Mellor  J.  in  the  Bail 
Court,  where  it  was  held  that  the  order  of  the  Poor  Law 
Board  annexing  Nash  to  the  Union  was  valid,  and  a  rule 
was  made  absolute  on  justices  to  issue  their  warrant  to 
levy  the  amount  of  a  former  contribution  order  of  the 
guardians  of  the  Union,  and  The  Overseers  of  Staple  Inn, 
appts.,  Tlie  Guardians  of  Holbom  Union,  respts.  (J). 

Stat.  2  &  3  Vict.  c.  84.  s.  1.  "  In  every  case  in  which 
any  contribution  by  overseers  or  other  officers  of  any 
parish  of  monies  required  by  the  board  of  guardians  or 
persons  acting  as  guardians  for  such  parish,  or  for  any 
Union  which  shall  include  such  parish  for  the  perform- 
ance of  their  duties,  shall  be  in  arrear,  it  shall  be  lawM 
for  any  two  justices  acting  within  the  district  wherein 
such  parish  shall  be  situate,  on  application  under  the 
hand  of  the  chairman  or  acting  chairman  of  such  board, 
to  summon  the  said  overseer  or  other  officers  to  show 
cause,  at  a  special  Sessions  to  be  summoned  for  the  pur* 
pose,  why  such  contribution  has  not  been  paid,  and  after 
hearing  the  complaint  preferred  under  the  authority 
of  such  chairman  or  acting  chairman,  and  on  behalf  of 
such  board,  if  the  justices  at  such  Sessions  shall  think 
fit,  by  warrant  under  their  hands  and  seals  to  cause  the 
amount  of  the  contribution  so  in  arrear,  together  with 
(fl)  32  L.  J.  M.  a  91.  (6)  2KfC.  284. 


1864. 

The  Queen 

V. 
BOTELEB 

and  Others. 


XXVn.  VICTORIA. 


963 


and  in  the  exercise  of  their  discretion  had  refused  to 
issue  their  warrant 

Lush  {Poland  with  him),  contra. — The  words  "if  the 
justices  at  such  Sessions  shall  think  fit,''  in  stat.  2  &  3 
Viet  c.  84  $.  1.,  only  give  them  a  discretion,  which 
belongs  to  every  tribunal  and  functionary,  to  see  whether 
the  facts  bring  the  case  within  the  statute,  and  if  they 
do  it  is  obligatory  on  them  to  issue  their  warrant.  That 
statute  was  passed  to  give  a  speedy  remedy  and  to  put 
the  justices  in  the  place  of  this  Court :  they  have  the 
same  discretion  as  this  Court  and  no  more.  Where  the 
application  for  a  mandamus  is,  under  the  circum- 
stances, oppressive,  the  Court  will  refuse  the  writ; 
but  it  must  give  effect  to  the  law.  In  Newbould  v. 
CoUman  (a)  Parke  B.,  in  delivering  the  judgment  of 
the  Court,  said,  p.  200,  "We  are  satisfied  that  the 
Legislature  meant  merely  to  give  to  two  magistrates  the 
same  power  of  enforcing  a  legal  obligation  to  contribute, 
as  a  magistrate  had  previously  to  enforce  a  legal  poor- 
rate  against  a  person  legally  liable  \  and  the  only  matter 
left  to  the  decision  of  the  magistrates  is,  whether  they 
should,  under  the  circumstances  of  each  case,  (amongst 
others,  the  fact  whether  the  overseers  had  or  ought  to 
have  money  in  hand,)  allow  the  overseers  to  be  dis- 
trained upon  or  not/'  Here  the  magistrates  acted  on 
the  ground  that  it  was  unjust  to  include  this  place  in 
the  Union. 

A  discretion  must  be  exercised  according  to  law ;  2 

InsL  56.  298 ;  Rookes  Case  (b).     If  this  had  been  an 

application  for  a  mandamus  to  Came  to  pay,  it  would  be 

no  answer  that  the  law  was  unjust     IMeliar  J.    -The 

(a)  6  Exch.  189.       .  (b)  5  Co.  100  s. 
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only  cause  he  shewed  against  issuing  the  warrant 
that  this  place  contained  no  poor.]  [He  was  1 
stopped.] 

CocKBURN  C.  J.  I  do  not  intend  in  the  sligl 
degree  to  encroach  upon  the  doctrine  that,  where  mi 
trates  have  a  discretionary  power  to  decide  whether 
will  do  an  act  or  not^  this  Court  will  not  order  thei 
do  it  when  they  have  exercised  their  discretion  upon 
merits  of  the  matter.  But  it  is  clear^  upon  the  fac 
the  present  case,  that  they  have  not  exercised 
discretion  which  in  law  they  would  have  been  just 
in  exercising.  This  extra-parochial  place^  having  1 
made  part  of  a  Union,  became  liable  by  law  to  contril 
its  share  to  the  general  expenses  of  the  Union ;  and 
magistrates,  having  that  fact  established  before  tl 
ought  to  have  issued  their  warrant.  It  is  equally  < 
that  the  reason  why  they  did  not  do  so  was  because  1 
were  invited  to  exercise  their  discretion  on  a  ms 
which  was  not  within  it.  They  proceeded  upon 
ground  that  the  annexation  of  this  extra-parochial  { 
to  the  Union  was  unjust,  in  other  words,  that  the  op 
tion  of  the  Act  of  Parliament  under  which  that 
effected  was  unjust.  Their  decision  virtually  amoi 
to  this, — "  We  know  that  upon  all  other  grounds 
ought  to  issue  our  warrant,  but  we  will  take  upon  < 
selves  to  say  that  the  law  is  unjust,  and  therefon 
will  not  issue  it.^'  That  is  not  a  tenable  ground 
which  this  Court  can  allow  magistrates  to  decline 
exercise  their  discretion  according  to  law.  It  wouli 
an  evil  example  if  we  held  that  they  might  I 
arbitrarily  and  illegally  exercise  their  discretion; 
therefore  this  rule  must  be  made  absolute,  with  cost 
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Blackburn  J.  T  agree  with  the  Lord  Chief  Justice  1864. 
that  this  rule  ought  to  he  made  absolute,  and  with  The  Queen 
costs  though  it  is  against  justices.  This  rule  is  the  boteler 
right  form  of  remedy  where  the  application  is  to  *°^  Others. 
order  magistrates  to  do  a  particular  act,  as,  in  the 
present  instance,  to  issue  their  warrant ;  mandamus  to 
hear  is  the  proper  remedy  to  compel  them  to  exercise 
their  jurisdiction  on  a  preliminary  matter.  Stat  2  &  3 
Vict  c.  84.  s.  1.  gives  justices  power  to  issue  their 
warrant  if  they  shall  "  think  fit ;''  and  if  they  had  said, 
"  We  will  not  inquire  whether  we  think  it  fit  or  not 
to  issue  our  warrant,'*  this  rule  would  not  be  the 
proper  remedy.  But  I  think  the  a£Sdayits  shew  that, 
having  entered  into  the  inquiry,  they  determined  that  it 
was  fit  on  every  legal  ground  that  their  warrant  should  be 
issued  but  that  they  would  not  issue  it  because  they  disliked 
the  Act  of  Parliament :  they  have  decided  all  that  was 
in  their  power  to  decide,  and  for  a  reason  which  is 
no  reason  in  law  they  declined  to  issue  their  warrant. 
My  only  doubt  has  been  as  to  the  fact  whether  they 
decided  what  was  in  their  power  to  decide.  I  do  not 
doubt  about  the  general  proposition  of  law  that  where 
they  have  so  decided  they  may  be  compelled  to  issue 
their  warrant 

Mellob  J.  I  concur  with  the  Lord  Chief  Justice  as 
to  the  facts  and  the  law  which  he  has  enunciated.  It 
would  be  very  mischievous  if  we  allowed  justices  to 
exercise  their  discretion  in  an  arbitrary  manner;  and 
therefore  I  agree  that  the  rule  should  be  made  absolute, 
with  costs. 

Rule  absolute,  with  costs. 
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IN  THE  EXCHEQUER  CHAMBER 


F^uIi^STd.]     The  Queen  against  The  Justices  of  Sussex 


Practice  at 
Quarter  See- 
nofu. 
Order  of 
refnoval. 
Thnefor 
appealing. 
Sussex  Quar- 
ter Sesrions, 


1.  An  order  for  the  remoTal  of  a  pauper  and  his  fiimilj  from  the  pa 
of  F.  to  the  parish  of  C  was  made  on  the  18th  Auaust,  1860,  and  d( 
of  chargeability,  accompanied  by  a  copy  of  the  order  and  a  statemei 
the  gronndfl  thereof^  including  the  ^BirticuIarB  of  the  settlement  n 
on,  were  sent  on  the  dOth  August ,  and  receiyed  on  the  1st  Sentember, 
a  copy  of  the  depositions  was  delivered  on  the  19th  September.  On 
Ist  October  notice  of  appeal  to  the  next  Quarter  Sessions  for  the  eoi 
of  8,  was  given.  Those  Sessions  were  hcdd  for  the  Eastern  divisic 
that  county  on  the  15th  October  at  A,,  and  for  the  Western  dirii 
within  which  the  respondent  parish  was  situate,  on  the  18th  Odobi 
B,  The  appellants  did  not,  at  any  time  on  or  before  the  day  and 
last  aforesaid,  send  or  deliver  to  the  respondents  any  statement  in  wr 
or  otherwise  of  the  pounds  of  the  appeal.  By  the  custom  and  pra 
of  those  Sessions,  eight  days  notice  oiappeal  was  required.  The  a] 
lants  applied  to  the  Sessions  at  B.  to  receive  and  enter  the  i^peal, 
to  respite  it  to  the  next  Quarter  Sessions  as  matter  of  right,  ana  wit 
shewing  any  reason  for  the  delay.  Held,  in  the  Exchequer  Chan 
consisting  of  Erie  C.  J.,  Pollock  (5.  B.,  Keating  J.,  Channeli  and  P 
BB.,  that  they  had  no  right  to  do  so:  reversing  th^  decision  d 
Queen's  Bench,  consisting  of  Crompton  and  Mellor  JJ.,  dissent] 
Blackburn  J.,  2B.^8.G&i;  and  overruling  Reg.  v.  The  Justiet 
Suffolk,  Beduell  Ash  v.  Woolpit,  4  Dowl.  #  L.  628,  16  L.  J.  M.  C. 
and  thus  far,  Bex  v.  The  Justices  of  Suffolk,  4  A.  4  K  319,  and  the( 
founded  upon  it. 

2.  The  next  Sessions  after  service  of  an  order  of  removal  having  j^ 
diction  over  an  appeal  against  it,  must  be  ascertained  by  referenc 
the  date  of  the  onginal  Sessions  for  the  county,  and  not  of  any  adjo 
ment  thereof. 

3.  But  where  for  practical  convenience  the  county  is  divided 
distinct  divisions,  and  in  each  division  a  distinct  Court  is  held,  so 
all  tbo  questions  locally  arising  within  each  division  by  practice  be 
to  that  oivision,  and  all  the  process  for  that  division  is  returnable  at 
Court  for  that  division,  and  the  panels  of  the  jurors  are  made  oui 
that  division,  and  the  rules  of  practice  made  by  the  Court  of 
division  for  the  conduct  of  business  in  it  assume  that  the  day  whei 
Court  for  that  division  begins  its  sittings  is  the  first  day  of  the  Sesi 
for  that  division,  the  conduct  of  an  appeal  suit  which  has  been  pro] 
commenced,  and  which  belong  to  one  of  those  divisions,  shoul< 
governed  by  the  rules  of  practice  for  that  division,  in  the  same  ma 
as  the  notices  and  summonses  and  proceedings  other  than  those  reb 
to  appeals  against  orders  of  removal  and  poor-rates  are  governed  thei 

4.  Quare,  whether  the  Sessions  for  each  division  of  the  count 
Sussex  are  original  Sessions  f 

Ti^ANDAMUS  to  the  justices  of  Sussex  to  rece 
enter,  and  respite  an  appeal  by  the  churchward 
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and  overseers  of  the  parish  of  Colemore,  in  the  county  of  [1865.] 
Southampton^  against  an  order  of  two  justices  for  the  re-  The  Qumh 
moval  to  that  parish  oiJohn  Sandham  and  his  six  children  j^gti^es  of 
from  the  parish  of  Funtingtony  in  the  county  of  Sussex.  Susskx. 
The' writ  alleged  that  the  order  of  removal  was  made 
on  the  18th  August,  1860j  and  that  notice  in  writing 
of  chargeability,  accompani^eL  by  a  copy  of  the  order  of 
removal,  and  a  statement  of  the  grounds  of  removal, 
including  the  particulars  relied  upon  in  support  thereof, 
were  sent  by  post  by  the  churchwardens  and  overseers 
of  Funtington  to  the  churchwardens  and  overseers  of 
CoUmore,  on  the  30th  August,  and  received  by  them  on 
1st  September.  On  the  17th  September  the  parish  of 
Colemore  applied  for  a  copy  of  the  depositions  on 
which  the  order  was  made,  which  was  sent  to  them  by 
post  on  the  18th,  and  delivered  to  them  on  the  19th. 
On  the  1st  October  notice  in  writing  was  given  of  in- 
tention to  appeal  at  the  then  next  general  Quarter 
Sessions  of  the  peace  for  Sussex.  Those  Sessions  com- 
menced on  the  15  th  October,  and  no  statement  of  the 
grounds  of  appeal  had  been  delivered* 

Betum.  That  the  Courts  of  Quarter  Sessions 
for  the  county  of  Sussex,  holden  for  the  Western 
Division,  have,  since  the  passing  of  the  stat.  11  (?.  4  & 
1  W^.  4.  c.  70.,  been  holden  yearly  in  the  first  week 
after  the  28th  December  and  the  Slst  March  and 
the  24th  June  and  the  11th  October  in  each  year,  re^ 
spectively.  Prior  to  the  passing  of  that  Act,  the  Courts 
of  Quarter  Sessions  for  the  county,  holden  for  the 
Western  Division,  were  always  holden  before  the  Courts 
of  Quarter  Sessions  for  the  county  were  holden  for  the 
Eastern  Division.  The  General  Quarter  Sessions  for 
the  county  holden  for  the  Eastern  Division  were  holden 
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at  Lewes^  in  that  county^  on  the  15th  October^  a.  n.  180 
and  for  the  Western  Division  of  the  county  on  the  18t 
October  in  that  year.  The  parish  oiFuntington  is  sitna 
in  the  Western  Division  of  the  county,  and  the  appe 
was,  according  to  the  practice  of  the  Sessions,  triab 
at  the  Court  of  Quarter  Sessions  for  the  county  hold< 
for  the  Western  Division,  %)d  not  elsewhere  out  of  tl 
Western  Division.  The  churchwardens  and  overseers 
the  poor  of  the  parish  of  Colemore  did  not  at  any  time  < 
or  before  the  day  and  year  last  aforesaid  send  or  deliver 
the  churchwardens  and  overseers  of  the  poor  of  the  pari 
of  Funtington,  or  any  or  either  of  them,  any  stat 
ment  in  writing  or  otherwise  of  the  grounds  of  tl 
appeal  in  the  notice  mentioned.  The  churchwarde 
and  overseers  of  the  poor  of  the  parish  of  Colemm 
at  the  Court  of  Quarter  Sessions  for  the  counl 
holden  for  the  Western  division  of  the  county 
Chichester^  on  the  18th  October^  a.d.  1860,  and  n 
before  or  at  the  Sessions  holden  for  the  Eastern  divisic 
applied  to  have  received  and  to  enter  the  appc 
against  the  order  of  removal,  with  a  view  to  i 
being  respited,  and  thereupon  then  and  there  appli 
to  the  Court  of  Quarter  Sessions  for  the  obuni 
holden  for  the  Western  division,  to  adjourn  ai 
respite  the  hearing  of  the  appeal  to  the  then  ne 
General  Quarter  Sessions  of  the  peace  for  the  coud 
to  be  holden  for  the  Western  division  of  the  couni 
as  a  matter  of  right,  and  without  shewing  any  cause 
assigning  any  reason  for  such  delay.  The  Court 
Quarter  Sessions  for  the  county,  holden  for  t 
Western  division,  having  fully  heard  and  consider 
the  application,  and  all  that  was  urged  in  supp( 
thereof   and  against  it,  decided   and  determined  tl 
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the  Quarter  Sessions  of  the    peace  for  the  county^      [1865.] 

holden  for  the  Western  division  of  the  county,  were    xhe  Quexh 

practicable  Sessions  for  the  trial  of  the  appeal,  and  that     j^g  J^es  of 

the  appeal  should  not  be  respited,  but  did  not  further      Susskx. 

or  otherwise  refuse  or  decline  to  receive  or  enter  the 

appeal.     After  the  18th  October,  a.d.  I860,  to  wit,  on 

the  25th  (Tctober,  1860,  John  Sandham  and  his  children 

were  removed  under  and  by  virtue  of  the  order  from 

the  parish  of  Funtington  to  the  parish  of  Colemore ;  and 

he  afterwards,  to  wit,  on  10th  December^  a.d.  1860,  died. 

The  return  then  proceeded  thus.    And  whereas  there  is 

for  the  whole  of  the  county  of  Sussex  one  commission 

of  the  peace  only,  the  justices  named  in  which  have 

jurisdiction   over  the  whole  of  such  county,  but  act 

usually  in  the  division  in  which  they  reside,  and  there 

is  for  the  whole  of  such  county  one  clerk  of  ffll  peace 

who  has  his  ofSce  at  Letoes  only,  where  the  records  of 

the  entire  county  are  kept,  and  no  Act  of  Parliament 

(save  and  except  the  2  &  8  fF.  4.  c.  64.,  entitled  ^^An 

Act  to  settle  and  describe  the  divisions  of  counties,  and 

the  limits  of  cities  and  boroughs,  in  England  and  Wales^ 

in  so  far  as  respects  the  election  of  members  to  serve 

in  Parliament),  Boyal  charter,  or  other  legal  instrument 

can  be  found  whereby  or  under  the  authority  whereof 

the  county  of  Sussex  has  been  divided  into  two  divisions, 

although  in  stat  48  G.  3.  c.  cvii.  reference,  as  will  be 

seen  by  that  statute,  is  made  to  there  being  such 

divisions;  and  for  the  purpose  of  transacting  business 

Quarter  Sessions  for  the  said  county  have  always  been 

holden  in  each  of  two  divisions,  one  called  the  Eastern 

and  the  other  the  Western;  and  in  the  notices  and 

advertisements  issued  by  the  derk  of  the  peace  for  the 

VOL.   IV.  3  R  B.  &  s. 
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county  of  Sussex,  relating  to  the  holding  of  Quar 
Sessions  for  that  county^  the  heading  of  such  notii 
and  advertisements  is  as  follows : — "  Sussex  Sessio: 
I  hereby  give  public  notice  that  the  next  Grene 
Quarter  Sessions  of  the  peace  for  the  county  of  Susi 
will  be  holden  as  follows :  for  the  Eastern  division 
Lewes,  on  &c. ;  for  the  Western  division  it  Horsha 
on^^  &c.  Advertisements  are  also  issued  by  the  derk 
the  peace  for  the  county  of  Sussex  relating  to  t 
holding  of  Quarter  Sessions  for  the  county,  the  hea 
ing  of  which  is  as  follows : — "  fVest  Sussex  Sessioi 
I  hereby  give  public  notice  that  the  next  Genei 
Quarter  Sessions  of  the  peace  for  the  Western  divisi' 
of  the  county  of  Sussex  will  be  holden  &c./^  and 
the  rolls,  records  and  documents  of  and  relating  to  tl 
said  Court  of  Quarter  Sessions  the  heading  or  ca 
tion  is  as  follows  : — "Sussex.  At  the  Greneral  Quart 
Sessions  of  the  peace  holden  at  Lewes,  in  and  for  tl 
county  of  Sussex ;"  or  "  Sussex.  At  the  General  Quart 
Sessions  of  the  peace  holden  at  Chichester,  in  and  f 
the  county  of  Sussex;'^  and  the  record  of  the  pr 
ceedings  of  the  Sessions  held  in  both  divisions 
entered,  contained  and  kept  in  one  and  the  san 
book,  and  separate  writs  of  venire  facias  directii 
the  sheriff  of  the  county  to  summon  a  jury  ha^ 
always  been  issued,  one  for  and  in  respect  of  ea( 
of  those  divisions,  and  for  each  of  those  divisioi 
a  separate  county  treasurer  has  been  appointed,  at 
one  of  the  rules  and  orders  for  the  regulation  ( 
the  practice  of  the  Courts  of  General  Quarter  Sessioi 
of  the  peace  of  the  county  of  Sussex,  made  at  the  S© 
sions  held  at  Petworth  for  the  Western  division  thereo 
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on  the  15th  Aprily  1828,  and  at  Lewes  for  the  Eastern      [1865.] 

division  thereof  on  the  17th  day  of  the  same  month,  is    The  Queen 

as  follows: — "Appeals.  It  is  ordered  that  eight  clear     justices  of 

days  notice  of  appeal  to  a  poor's  rate,  order  of  removal,       Sussex. 

or  other  order  or  proceeding  cognizable  by  these  Courts 

in  the  way  of  appeal,  shall  be  given  (save  and  except 

where  a  ceitain  time  is  limited  and  prescribed  by  Act 

of  Parliament  for  giving  notice  of  appeal),  exclusive  of 

the  day  of  service  of  such  notice  and  the  first  day  of 

the  Sessions  in  that  division  of  the  county  in  which 

such  appeal  shall  be  brought  forward,  and  that  such 

notice  do  extend  to  any  appeal,  whether  entered  at  the 

same  or  respited  from  a  former  Sessions.*'   Therefore  the 

justices  declined  to  receive  and  enter  the  appeal  against 

the  order,  and  to  hear  and  determine  the  merits  of  the 

appeal. 

Demurrer,  and  joinder  in  demurrer. 

This  demurrer  having  been  argued  in  the  Court  below, 
and  judgment  given  for  the  Crown ;  by  Crompton  and 
Mellob  J  J.,  Blackburn  J.  dissentiente ;  (voL  2,  p.  664), 
the  defendants  brought  error  and  the  prosecutor  joined 
therein. 

The  points  for  argument  were  as  follows. 

Prosecutors' points. — 1.  That  by  virtue  of  the  opera- 
tion of  sect.  81  of  the  4  &  5  TF.  4.  c.  76.,  which  requires 
the  appellants  against  an  order  of  removal  to  send  or 
deliver  to  the  respondents  a  notice  of  their  grounds  of 
appeal  fourteen  days  at  least  before  the  first  day  of  the 
Sessions  at  which  the  appeal  is  to  be  tried,  and  of  the 
II  &12  Vict.  c.  31.  8.  9.,  which  allows  appellants  a 
period  of  fourteen  days  after  they  have  received  a  copy 
of  the  depositions  for  giving  notice  of  appeal,  they  the 
8  R  2 
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prosecutors  were  not  bound  to  have  given  notice 
their  grounds  of  appeal  so  as  to  have  been  res 
and  in  a  condition  to  have  tried  their  appeal  at  1 
Quarter  Sessions  for  Sussex  at  the  Michaelmas  S^ 
sions,  1860. 

2.  That  as  the  prosecutors  were  not  so  bound,  1 
justices  ought  to  have  received  and  respited  t 
appeal. 

8.  That,  notwithstanding  it  is  the  practice  at  the  si 
Quarter  Sessions  to  try  appeak  in  that  division  of  t 
county  in  which  they  arise,  yet  by  law  the  prosecute 
were  bound  (as  they^id)  to  have  given  their  noti< 
of  appeal  and  grounds  of  appeal  with  reference  to  t 
first  day  of  the  holding  of  the  Quarter  Sessions  for  t 
said  county,  namely,  the  15th  October^  I860. 

4.  That  the  said  Quarter  Sessions  for  the  coun 
of  Sussex,  as  holden  at  Chichester  on  the  18th  Octok 
1860,  were  not  original  independent  Quarter  Sessio 
for  the  Western  division  of  such  county,  but  were 
adjournment  of  the  General  Quarter  Sessions  for  t 
whole  of  the  county,  or  Sessions  of  the  nature  of  i 
adjourned  Quarter  Sessions  from  the  Greneral  Quart 
Sessions  for  the  county  holden  at  Lewes  on  the  15 
of  October,  and  that  in  and  for  the  said  county  ti 
justices  have  no  jurisdiction  to  hold  General  Quart 
Sessions  in  and  for  distinct  and  separate  divisions 
the  county,  except  by  adjournment 

Defendants'  points. — 1.  That,  as  by  the  custo 
and  practice  of  the  Sussex  Sessions  only  eight  dai 
notice  of  appeal  against  an  order  of  removal  are  require 
there  was  time  for  giving  full  notice  of  trial  and  with 
notice  of  grounds  of  appeal,  and  that  the  appellani 
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ought  to  have  come  prepared  to  try  at  those  Sessiona,      [1865.] 
and  that  the  Court  of  Sessions  were  entitled  to  refuse    The  Queem^ 
to  respite  the  appeal.  jT,sti'<;8of 

2.  That  it  was  discretionary  in  the  Court  of  Sessions       Sussex. 
to  decide  whether  they  would  respite  the  appeal 'or  not, 
and  that^  having  decided  that  they  woidd  not^  the  man- 
damus will  not  lie,  and  the  return  to  it  is  good. 

8.  That  the  appellants  were  not  entitled  as  a  matter 
of  right,  and  without  shewing  any  cause  or  assigning 
any  reason,  to  enter  and  have  the  appeal  respited ;  and 
the  return  shews  that  the  Court  of  Sessions  had  a  right 
to  decide  as  they  did  in  refusing  to  respite  the  appeal. 

4.  That  the  Sessions  for  the  Eastern  division  and 
the  Sessions  for  the  Western  division  of  the  county  of 
Sussex  have  separate  jurisdictions. 

5.  That  the  Sessions  for  the  Western  division  were 
not  adjourned  Sessions  from  the  Eastern. 

6.  That  the  Sessions  for  that  division  were  always 
held  before  the  Eastern  until  as  is  shewn  by  the  return, 
and  since  then  have  always  been  held  in  the  statutory 
week  as  original  Sessions. 

7.  That  the  application  was  not,  as  alleged  in  the 
mandamus,  to  enter  and  respite  to  "  the  next  General 
Quarter  Sessions  for  the  county,'^  but  to  respite  to  "  the 
next  General  Quarter  Sessions  for  the  Western  Divi- 
sion/^ as  the  return  shews. 

8.  That  the  respite,  if  granted,  would  not  have  been 
to  the  next  General  Quarter  Sessions  for  the  county, 
but  to  the  next  General  Quarter  Sessions  for  the 
Western  division  of  it. 

9.  That  the  General  Quarter  Sessions  for  the  Western 
division  being  original  Sessions  or  in  the  nature  of 
original  Sessions,  there  was  time  to  have  given  notice 
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and  grounds  of  appeal,  and  that  therefore  the  justii 
were  right  in  refusing  to  respite  the  appeal 

The  case  was  argued  in  Michaelnuis  Vacation^  18( 
on  the  29th  November ;  before  Erle  C.  J.,  Pollock  C. 
Keating  J.^  Channell  and  Pigott  BB. 


Huddleston  {Maule  with  him)^  for  the  defendants. 

ManUty  ( T.  W.  Saunders  with  him),  for  the  pro 
cutors. 


The  following  statutes  were  referred  to. — 13  &  14  C 
2.  c.  12.,  ZIV.%M.  c.  11.,  9  G.  1.  c.  7.  $.  8.,  48  G. 
c.  cvii.,  54  G.  8.  c.  84.  s.  1.,  11  6?.  4  &  1  fV.  4.  c. : 
s.  35.,  4  &  5  fT.  4  c.  76.  s$.  79.  81.  109.,  11  &  12  Fi 
c.  31.  s.  9.,  27  &  28  Vict.  c.  100.  (passed  since  \ 
decision  in  the  Court  below).  And  the  following  autl 
rities  : — Lombard,  Eirenarcha,  Book  4,  dh.  1,  pp.  8( 
368—9,  Book  4,  ch.  19,  pp.  558-9-60,  ed.  1602,  Cc 
Dig.  '*  Justices  of  Peace, '^  (D  3.),  Reg.  v.  The  Justices 
Sussex  (a),  Rex  v.  The  Justices  of  Suffolk  (b),  Reg, 
The  Justices  of  Shropshire  {Tibberton  v.  Newport)  ( 
Reg.  V.  The  Justices  of  Montgomeryshire  (d),  Reg.  v.  1 
justices  of  the  IVest  Riding  of  Yorkshire  (^),  per  Lc 
Campbell,  717,  citing  Reg.  v.  The  Justices  of  Pet 
borough,  7  E.  8f  B.  643,  and  Reg.  v.  The  Inhabitants 
Sevenoaks,  7  Q.  B.  136.,  Reg.  v.  The  Inhabitants  of  531 
coat  (/),  per  Wightman  J.,  191,  Reg.  v.  TTie  Inliabita 

{a)  7  T.  H,  107.  (6)  4  X  #  E.  319. 

(<?)  SA,^E.  173.    8.  C.  nom.  Reg,  t.  The  Justices  of  Salop,  1  I 
W.  #  H.  158. 
id)  2  New  Sees.  Cos.  78;  3  Dowl.  #  Z.  119. 
(e)  ^.  5.  #  iS:.  713.  (/)  2  £1  #£:  186.  1 
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of  Drawton  (a),  Reg.  v.  The  Justices  of  Middlesex  (6),  [18G5.] 

Reg.  V.  The  Recorder  of  Derby  (c).  The  Quebm 

Cur.  adv.  vult.  j^J,^,^^^ 


Sussex. 


Erle  C.  J.  We  think  that  the  judgment  of  the 
majority  of  the  Court  below  ought  to  be  reversed,  on 
three  grounds : — 

First  Because,  according  to  our  construction  of  the 
4  &  5  W^.  4  c.  7Q.  ss.  79.  81.,  the  delivery  of  a  state- 
ment  of  grounds  of  appeal  with  the  notice  of  appeal  is 
as  valid  for  all  purposes  as  a  delivery  fourteen  days  at 
least  before  the  Sessions  begin. 

Secondly.  Because,  even  if  a  statement  of  the  grounds 
of  appeal  must  be  delivered  fourteen  clear  days  before 
the  Sessions  begin,  still  the  justices  decided  against  the 
adjournment  of  this  appeal  according  to  their  discretion, 
and  mandamus  does  not  lie  to  control  the  exercise  of 
the  discretion  of  the  justices  upon  matters  left  by  law 
to  their  discretion. 

Thirdly.  Because,  even  if  the  fourteen  clear  days  are 
required,  and  the  matter  was  not  left  by  law  to  the  dis- 
cretion of  the  justices,  still  the  rules  of  practice  for  the 
Sessions  held  for  the  Western  Division  of  the  county 
of  Sussex  were  valid,  and  the  appellants  according  to 
those  rules  might  have  delivered  a  statement  of  the 
grounds  of  appeal  with  the  notice  of  appeal  fourteen 
dear  days  before  those  Sessions  began,  and  so  the 
reAisal  of  the  adjournment  was  right 

The  two  first  grounds  of  reversal  may  be  conveniently 
considered  together,  as  much  that  relates  to  the  one 

{a)  8  L.  J.  N,  S.  M.  C.  92.  This  case  is  also  reported  2  Per.  ^  D.  224, 
but  not  in  Adolphus  %  Ellis.  See  the  account  given  of  it  by  Blackburn  J. 
in  the  Court  below,  firom  the  papers  in  the  Record  Office,  2B.f  8.  683. 

(A)  AQ.B.mj;  12  L.  nM,  C.  134. 

{e)  1  X.  Af.  #P.  667;  20  L.  J.  M.  C.  44. 
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throws  light  upon  the  other :  and  we  b^in  with  a  stat 
ment  of  the  dates^  as  the  decision  turns  thereon. 

The  order  of  removal,  &c.,  were  served  on  the  80 
Atiffusi.  A  copy  of  the  depositions  having  been  appli< 
for  was  delivered  on  the  19th  September.  Notice 
intention  to  commence  and  enter  an  appeal  at  the  ne 
Sessions  was  sent  on  1st  October.  The  Sessions  for  tl 
Eastern  division  began  on  the  15th  October.  The  Se 
sions  for  the  Western  division,  to  which  this  appe 
belonged,  began  on  the  18th  October.  The  time  fl 
notice  of  the  trial  of  an  appeal  was  by  the  practice  < 
the  county  eight  clear  days. 

The  statutes  which  govern  are  the  18  &  14  Car.  * 
c.  12.  s.  2.,  giving  an  appeal  against  an  order  of  remov 
to  the  next  Sessions ;  the  9  G.  1.  c.  7.  s.  8.,  commandii 
the  Sessions  to  adjourn  when  they  are  of  opinion  thi 
reasonable  notice  of  trial  has  not  been  given  to  tl 
respondent;  the  4  &  5  ^.  4.  c.  76.  s.  79.,  commanc 
ing  a  delay  in  the  removal  of  the  pauper  of  twent] 
one  days  after  service  of  the  order  of  removal ;  and  tl 
11  &  12  Fict.  c.  81.  s.  9.,  barring  an  appeal  unle 
notice  shall  have  been  given  within  twenty-one  day 
plus  a  contingent  fourteen  days,  after  service  of  notic 
of  chargeability  and  statement  of  the  groimds  i 
removal 

The  Sessions  reftised  the  adjournment  on  the  grotm 
that  it  was  practically  possible  for  the  appellant  to  ha^ 
been  ready  to  try  the  appeal  in  forty-four  days  aft< 
service  of  the  order  of  removal,  and  that  his  laches  i 
not  being  ready  did  not  create  a  right  to  demand  s 
adjournment. 

The  majority  of  the  Court  below,  in  their  judgmer 
on  the  mandamus  commanding  such  adjournment,  appef 
to  have  held :  First.  That  the  statutes  4  &  5  ff":  4.  c  K 
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and  II  &  12  Viet.  c.  81.  Iiave  authorised  appellants  to  take      [1865.] 
twenty-one  days,  with  a  contingent  addition  of  fourteen     The  Qusxk 
days  from  the  sending  of  a  copy  of  the  depositions^  as  the     j^gtices  of 
minimum  time  within  which  it  is  practically  possible  to       Sumkx. 
give  notice  of  appeal;  and^  secondly,  that,  if  at  the  expi- 
ration of  that  space  of  time  there  are  not  fourteen  clear 
days  before  the  Sessions  begin,  the  appellant  has  a  right 
to  demand  an  adjournment  to  the  next  Sessions :  so  that 
the  matter  for  present  consideration  is  the  effect  of  the 
two  last  mentioned  statutes  upon  the  time  allowed  for 
appeals  under  the  statute  13  &  14  Car.  2.  c.  12^    The 
power  created  by  that  statute  is  the  power  under  which 
the  appellants  derive  their  right  to  appeal,  and  that 
statute  governs  the  rights  of  the  parties  now  before  the 
Court. 

We  propose  to  consider  the  effect  of  that  statute,  and 
of  those  which  have  followed  it  in  the  order  of  time, 
upon  the  present  case. 

The  statute  13  &  14  Car.  2.  c.  12.  $.  2.,  giving  power 
to  appeal  to  the  next  Sessions,  is  imperfect  both  in  leaving 
^'next^'  undefined,  and  also  in  leaving  the  time  and 
manner  of  commencing  an  appeal  and  bringing  it  to 
trial  uncertain.  The  next  Sessions,  in  the  literal  sense, 
were  at  times  an  impossible  Sessions;  for  example,  if  the 
order  of  removal  was  served  on  the  ninetieth  day  of  the 
quarter,  and  the  Sessions  began  on  the  following  day, 
as  in  Rex  v.  ITie  Justices  of  the  East  Riding  of  York" 
shire  {a) :  the  supplement  wanted  was  a  reference  to  the 
Sessions  which  should  commence  next  after  an  interval 
(say  of  eight  days  or  the  like)  from  the  service  of  the 
order  of  removal,  &c.  See  Rex  v.  The  Justices  of 
Devon  (i),  and  Rex  v.  TTie  Justices  oj  Southampton  (c), 

(a)  1  Dougl  192.  (b)  SB.^C.  640,  note  (a), 

(c)  8j&.#C.  641,  note(a). 
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[1865.]  for  iiiBtances  where  the  interval  before  the  next  Sessioi 
Th6  QuESH  ^^  ^  short  as  to  justify  the  appellant  in  passing  thei 
over.  As  to  the  other  imperfection,  relating  to  tl 
commencing  an  appeal  and  bringing  it  on  for  trial,  tl 
supplement  wanted  was  that  the  appeal  suit  should  I 
commenced  by  an  entry  (say  at  the  ofSce  of  the  der 
of  the  peace,  or  the  like),  and  brought  to  trial  by 
notice  of  trial,  say  of  eight  days,  or  the  like. 

But  we  are  to  administer  the  law  as  it  is,  and  for  ih 
purpose  of  so  doing  we  would  presume  that  the  quartc 
may  be  taken  to  be  ninety  days ;  that  the  order  of  removf 
may  be  served  on  the  first  day  or  the  ninetieth  day  of  th 
quarter,  or  any  intervening  day ;  that  the  appeal  ma 
be  commenced  by  notice  either  of  appeal  alone,  or  o 
appeal  and  trial,  on  any  day  after  service  of  the  orde 
of  removal  and  before  the  commencement  of  the  nex 
Sessions;  or  the  appeal  may  be  commenced  by  entry  a 
the  Sessions  without  any  notice ;  and  we  find  that  th 
above  mentioned  imperfections  have  been  partially  reme 
died  by  the  Courts  and  by  the  Legislature. 

The  Courts  have  held  next  Sessions  to  mean  next  prac 
tically  possible  in  order  that  the  appellant  might  havi 
the  possibility  of  exercising  his  right ;  and  at  first  ver 
short  intervals  were  considered  as  sufficient  to  make  thi 
Sessions  practically  possible  for  the  entry  of  an  appeal 
Thus,  in  Rex  v.  Justices  of  Herefordshire  {a)  two  days 
and  in  Rex  v.  The  Justices  of  IVilts  {b)  four  days,  wen 
held  to  be  sufficient.  Afterwards,  as  the  time  requirec 
varied  with  the  circumstances  in  each  case,  the  spaa 
allowed  by  the  practice  for  notice  of  trial  of  causes  a' 
Westminster  was  suggested  as  a  time  within  which  il 
would,   generally   speaking,  be  practically   possible  tc 

(a)  3  T.  JR.  604. 

(b)  2  Bott  P.  Z.,  hy  Const  717,  pi.  7P9. 
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decide  on  appealing ;  see  Rex  v.  The  Justices  of  Devon  (a)      [1865.] 
and  Rex  v.  The  Justices  of  Southampton  (J).    The  Legis-    The  Queen 
lature  has  required  prompt  decision,  both  to  prevent  waste     j^gJces  of 
of  cost  and  save  the  misery  of  suspense  to  the  pauper.      Sussex. 
And  if  notice  of  appeal  gave  the  respondent  no  right 
to  any  costs  till  after  notice  of  trial  should  have  been 
served,  in  analogy  to  the  practice  at  Westminster  with 
respect  to  the  costs  of  preparing  for  tria],  there  would 
be  no  hardship  in  requiring  the  parish  to  which  the 
order  of  removal  was  directed  to  say  (at  least  within  the 
time  allowed  for  notice  of  trial)  whether  it  would  receive 
the  pauper  or  appeal.     If  the  appellant  chose  to  give 
notice  of  appeal,  and  afterwards  found  he  had  no  ground 
and  gave  no  notice  of  trial,  the  matter  would  be  promptly 
disposed  of,  and  no  expense  would  be  incurred. 

Although  the  Courts  gave  some  relief  to  the  appellant 
by  holding  next  to  mean  next  practicable,  yet  this  gave 
no  relief  to  the  respondent  if  the  appellant  brought  on 
the  appeal  without  reasonable  notice  to  him,  and  the 
Legislature  remedied  this  grievance  by  stat  9  6r.  1.  c.  7. 
s.  8.,  enacting  that  no  appeal  shall  be  proceeded  upon 
unless  reasonable  notice  be  given  to  the  respondent,  the 
reasonableness  to  be  judged  of  by  the  Sessions,  and,  if  it 
shall  appear  to  them  that  reasonable  time  of  notice  was 
not  given,  then  they  shall  adjourn  the  appeal  to  the 
next  Sessions.  This  statute  imposed  a  duty  to  adjourn 
in  respect  of  which  mandamus  lies,  where  the  Sessions 
find  that  reasonable  time  of  notice  of  trial  has  not  been 
given,  and  it  is  the  only  statute  we  are  aware  of  giving 
power  to  interfere  with  the  discretion  of  the  justices  in 
respect  of  adjournments  of  trials  of  appeals. 

This  statute  was  obviously  intended  to  give  relief  to 
respondents  in  securing  to  them  reasonable  notice  of 
^       (a)  SB.4-C  640,  note  (a).  {h)  BB.j-C.  641,  note  (a). 
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trials  and  the  Sessions  of  the  North  Biding  gave  it  tha 
effect^  and  at  the  same  time  prevented  the  appellan 
firom  gaining  delay  by  his  own  laches,  in  refusing  in 
respite  his  appeal  where  they  found  that,  there  had  beei 
sufficient  time  after  the  removal  of  the  pauper  (on  tin 
28th  November)  for  the  appellants  to  give  notice,  and  t( 
come  prepared  to  try  the  appeal  (at  the  Sessions  hel< 
on  the  13th  January  following),  and  in  this  decisioi 
they  were  supported  by  the  Eling's  Bench ;  see  Rex  t 
The  Justices  of  The  North  Riding  of  Yorkshire  {a).  Bu 
Lord  EUenboraugh  held  the  contrary,  and  it  was  finally 
decided  that  the  appellant,  by  omitting  to  give  notio 
altogether,  acquired  a  right  imder  this  statute  to  deman< 
an  adjournment,  and  to  enforce  his  demand  by  man 
damns ;  because,  if  no  notice  at  all  was  given,  in  tha 
case  of  no  notice  the  Sessions  could  not  find  that  \ 
reasonable  notice  had  been  given ;  Rex  v.  The  Justice 
of  Staffordshire  (A) . 

From  the  time  of  this  decision  appellants  who  gavi 
no  notice  at  all  could  always  obtain  a  delay  of  ninet 
days  by  entering  and  respiting;  till  The  Poor  Lai 
Amendment  Act  was  passed,  whereby  some  check  wa 
given  to  this  delay.  That  statute,  4  &  5  ^.4.  c  76 
#.  79.,  prohibited  the  removal  of  a  pauper  until  twenty 
one  days  after  the  order  had  been  served,  with  a  furthe 
delay  of  the  removal,  in  case  notice  of  appeal  should  b 
given,  till  such  appeal  should  be  determined ;  and  sect  8! 
required  the  appellant  to  give  the  grounds  of  appeal  will 
the  notice  of  appeal,  or  fourteen  days  at  least  before  thi 
first  day  of  the  Sessions  at  which  the  appeal  was  intended 
to  be  tried. 

(fl)  3  T.  B,  150. 

(b)  7  East,  549.  In  the  later  editions  of  Easfs  Reports  this  case  i 
wrongly  named  Rex  t.  Tke  Justices  of  Shropshire.  See  Re^.  t.  71 
Justices  of  Ijondon,9Q,B.  41.  43,  44,4b. 
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This  statute  is  to  be  construed  by  reference  to  the      [1865.] 
evils  incidental  to  pauperism  which  were  to  be  remedied    The  Queen 
by  it,  and,  so  far  as  the  present  question  is  concerned,     j    7-     ^ 
by  reference  to  the  evils  incidental  to  litigation  concern-       Sussex. 
ing  removal  of  paupers  as  it  then  existed.    There  was  the 
evil  of  delay,  because  appellants,  if  they  chose,  had  a  cer- 
tainty of  delay  for  one  quarter,  and  more  by  entering  and 
respiting  the  appeal ;  there  was  evil  to  the  pauper  from 
the  delay,  who  had  to  suffer  the  annoyance  of  being 
thrust  out  and  back  from  parish  to  parish ;  and  there 
was  evil  to  the  tribunal  and  to  the  litigants,  from  the 
absence  of  any  information  on  either  side  of  the  matter 
to  be  tried. 

The  attempted  remedies  were  these.  That  the  pauper 
should  not  be  removed  until  after  twenty-one  days  from 
service  of  the  order  of  removal,  as  above  stated,  unless 
there  was  notice  of  submission  to  the  order.  This  pro- 
vision, in  its  direct  terms,  relates  solely  to  the  protection 
of  the  pauper  and  to  the  saving  of  expense,  and  has 
not  any  connection  with  the  time  within  which  it  is 
practically  possible  to  decide  on  appealing  or  submitting 
to  the  order.  As  the  order  of  removal  might  be  served 
on  any  of  the  ninety  days  of  the  quarter,  the  Legislature 
took  twenty-one  days  as  a  medium  time  for  staying  the 
removal.  Still,  if  the  Sessions  began  within  the  twenty- 
one  days,  it  gave  no  authority  to  pass  them  over  as 
impossible,  but,  during  the  twenty-one  days,  left  the 
parties  as  they  stood  theretofore  under  the  statute  of 
13  &  14  Car.  2.  c.  12. 

This  statute  further  provided,  by  sect.  81,  that  each 
party  should  supply  to  the  other  information  of  the 
matter  to  be  tried,  the  removing  parish  by  sending  the 
examinations,   the    appealing    parish   by  sending    the 
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grounds  of  appeal;  and  the  provision  requiring  a  c 
livery  of  a  statement  of  the  grounds  of  appeal  with  t 
notice  of  appeal,  cr  fourteen  days  at  least  before  t 
first  day  of  Sessions^  is  the  provision  which  we  are 
construe  in  this  judgment. 

In  making  this  construction  we  take  the  enactme 
as  it  stood  before  the  passing  of  the  II  &  12  Vict.  e.  3! 
although  we  consider  that  the  intention  of  the  Ijd^j^ 
ture  in  passing  the  4  &  5  IV.  4^  c,  76  was  not  fulfilli 
till  ulterior  appeals  were  barred  by  sect.  9  of  the  lat 
statute ;  but  we  postpone  for  the  present  the  consideratic 
of  the  later  statute^  and  proceed  to  the  construction 
the  81  st  section  of  the  4  &  5  ffl  4.  c.  76. ;  and  \ 
consider  that  it  is  to  be  construed  according  to  tl 
plain  meaning  of  the  words,  so  that  the  appellants  nu 
deliver  the  grounds  of  appeal  either  with  the  notice 
appeal  or  fourteen  days  at  least  before  the  Sessioi 
begin ;  and  our  reasons  are  as  follows. 

As  the  statute  4  &  5  f^  4.  c.  76.  required  the  sendii 
of  a  notice  of  the  act  of  appealing  within  twenty-one  da; 
after  service  of  the  order  of  removal,  and  as  the  ord< 
of  removal  might  be  served  in  the  early  part  of  tl 
quarter,  the  appeal  might  frequently  be  commenced 
longer  time  before  the  Sessions  than  would  be  reasonab! 
for  a  notice  of  trial ;  and  as  the  notice  of  appeal  may  I 
a  notice  of  trial,  and  as  the  statement  of  the  grounds  < 
appeal  might  need  alteration  when  the  trial  was  neare 
therefore  a  power  of  delivering  the  statement  of  tl 
grounds  of  appeal  later  than  the  sending  of  the  notic 
of  the  act  of  appealing  was  given. 

Moreover,  the  practice  in  regard  to  the  time  for  noti( 
of  trial  varied  in  different  counties  very  widely  (firoi 
twenty-eight  to  six  days  as  it  is  said),  and  as  in  case  c 
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a  long  notice  there  might  be  reason  to  alter  the  grounds       [1865.] 
of  appeal  after  the  notice  of  appeal  was  sent,  it  is    The  QoeeiT 
probable  that  the  space  of  fourteen  days  was  chosen  for     j^g Jces  of 
all  Sessions  as  a  medium  time  for  the  delivery  of  the       Sussex. 
grounds  of  appeal,  so  that  if  the  statement  should  not 
accompany  the  notice  of  appeal,  it  should  be  given  four- 
teen clear  days  before  the  Sessions.   Also,  this  alternative 
of  serving  a  statement  of  grounds  separately  might  be 
wanted  for  the  same  reason  when  the  notice  of  appeal 
should  be  sent  long  before  the  beginning  of  the  Sessions 
of  trial,  by  reason  of  an  entry  and  respite. 

The  grounds  of  appeal  delivered  with  the  notice  of 
appeal  would  in  all  cases  appear  to  have  been  a  delivery 
in  a  reasonable  time  for  preparing  for  trial,  according  to 
the  practice  of  the  Sessions  to  which  the  case  is  to  go ; 
because  before  the  statute  such  a  notice  of  appeal  at 
those  Sessions  would  have  operated  as  a  notice  of  trial 
without  any  grounds,  and  if  it  was  a  reasonable  notice 
without  any  grounds  it  would  a  fortiori  be  reasonable 
with  the  grounds  giving  definite  information  of  the 
issue  to  be  tried. 

If  sect.  81  is  read  with  reference  to  these  considera- 
tions, all  the  words  have  a  rational  meaning  in  their 
ordinary  sense,  and  operate  with  beneficial  simplicity; 
but  the  construction  contended  for  by  the  prosecutors 
has  a  confused  and  purposeless  complexity,  and  ill  ac- 
cords with  the  strength  that  pervades  this  statute. 

This  part  of  the  judgment  relates  to  the  construction 
of  the  clause  requiring  delivery  of  a  statement  of  the 
grounds  of  appeal  with  notice  of  appeal,  or  fourteen  days 
at  least  before  the  beginning  of  the  Sessions,  and  con- 
tains the  reasons  for  the  first  ground  of  reversal  above 
stated. 

It  relates  also  to  the  point  respecting  the  appellants' 
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right  to  demand  an  adjournment,  as  it  shews  that  \ 
statute  4  &  5  ^.  4.  c.  76.  had  no  relation  to  defini 
the  time  after  service  of  the  order  of  removal  witl 
which  it  is  practically  possible  for  the  parish  to  whi 
the  order  of  removal  is  directed  to  decide  whether  tl 
will  appeal  or  submit  to  the  order,  but  left  that  mat 
as  it  stood  under  13  &  14  Car.  2.  c.  12. 

This  brings  us  to  the  11  &  12  Vict  c.  31.  One  of  t 
evils  to  be  remedied  by  this  statute  arose  firom  the  de 
sions  in  Rex  v.  The  Justices  of  Suffolk  (a)  and  Rex  v.  3 
Justices  of  Cornwall  {b),  viz.,  that  the  4  &  5  ^.  4.  c.  ! 
had  not  required  the  appeal  to  be  brought  within  tweni 
one  days,  nor  any  notice  of  appeal  to  be  given  witl 
twenty-one  days,  and  had  not  altered  the  practice 
to  appealing  except  as  to  removing  the  pauper  witl 
twenty-one  days,  and  had  left  a  further  power  of  i 
pealing  against  this  removal  itself  as  a  new  grievai 
occasioned  thereby. 

To  cure  this,  and  to  supplement  these  omissions 
4  &  5  W.  4i.  c.  76.,  it  was  enacted,  by  sect.  9,  that 
appeal  should  be  allowed  unless  notice  of  appeal  shoi 
be  given  as  required  by  law  within  twenty-one  days  ai 
the  notice  of  chargeability  and  statement  of  the  grow 
of  removal  should  be  sent  to  the  respondent  parii 
and  if  the  enactment  had  stopped  there  it  would  h 
been  complete ;  but  it  was  made  subject  to  a  proviso 
fourteen  days  in  respect  of  depositions.  This  provis 
was  made  in  consequence  of  the  repeal  of  the  da 
requiring  a  copy  of  the  examinations  on  which  the  or 
was  made  to  be  sent  with  the  order  of  removal,  and 
repeal  of  that  clause  was  made  in  order  to  remedy 
evil  referred  to  in  the  preamble  of  the  statute,  nam* 
the  expensive  and  useless  litigation  upon  the  fi 
(a)  4A.fE.  319.  (h)eA.fE.B^ 
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whether  the  caption  of  an  examination  shewed  juris-       [1865.] 
diction^  on  which  the  merits  of  the  appeal  were  entirely    The  Queen 
disregarded.  Justrcesof 

This  excrescence  in  the  law  was  excised  by  putting  Sussex. 
an  end  to  the  sending  a  copy  of  the  examinations  with 
an  order  of  removal,  and  substituting  for  them  grounds 
of  removal,  by  sects.  1  and  2 ;  then  sect.  4  required 
that  the  final  decision  should  not  be  upon  the  form  of 
notices  and  other  documents,  and  that  amendments 
should  be  made,  and  adjournment  granted,  as  need 
might  be,  for  procuring  a  decision  on  the  substance; 
and  the  recital,  that  a  statement  of  the  grounds  was 
mutually  delivered  in  order  that  the  parties  might 
inquire  into  the  subject,  and,  if  necessary,  prepare  for 
trial  thereon,  meant  that  the  parties  should  direct  their 
attention  to  the  substance,  and  that  the  decision  should 
be  thereon  rather  than  on  matters  of  useless  form. 

So  far  the  provisions  are  salutary ;  that  which  follows 
relates  to  the  fourteen  days,  and  has  had  a  different 
effect. 

Sect.  3  provided  that  the  clerk  to  the  justices  should 
send  a  copy  of  the  depositions  to  the  appellant  within 
seven  days  if  he  applied  and  paid  for  it.  Then 
sect.  9  contained  the  proviso  that  the  appellant  might 
have  fourteen  days  from  the  delivery  of  the  depositions, 
within  which  time  his  notice  of  appeal  should  be  valid. 

The  defect  of  sect.  3  is  that  it  does  not  limit  the  time 
within  which  the  appellant  should  be  obliged  to  apply 
for  a  copy  of  the  depositions ;  the  consequence  is,  that  a 
dilatory  appellant  consumes  the  twenty-one  days  given 
for  trying  his  appeal  in  making  a  colourable  application 
for  a  copy  of  the  depositions,  and  by  that  pretence  ac- 
quiring a  right  to  the  further  delay  beyond  the  twenty^ 

VOL.   IV.  3   s  B.   &  8. 
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one  days  of  fourteen  days  after  the  copy  has  he© 
delivered.  The  proviso  giving  fourteen  days  afte 
delivery  of  a  copy  of  the  depositions  was  intended  t 
prevent  undue  delay  in  that  delivery,  but  the  effect  ha 
been  to  enable  the  appellants  again  to  baffle  the  intentioi 
of  the  Legislature  in  respect  of  bringing  appeals  agains 
orders  of  removal  to  a  prompt  decision. 

These  are  the  statutes  that  govern  the  decision  of  thi 
present  question. 

The  statute  13  &  14  Car.  2.  c.  12.,  requiring  the  appes 
to  be  to  the  next  practicable  Sessions,  has  the  sam( 
operation  now  as  it  had  when  it  was  passed.  The  4  &  i 
W.  4.  c.  76.  *.  79.,  supplemented  by  11  &  12  Vict.  c.  31 
«.  9.  as  to  time,  is  a  statute  of  limitation  barring  al 
appeals  of  which  no  notice  has  been  served  within  tb 
limited  time,  and  preventing  an  appellant  from  enterioj 
and  respiting  as  a  matter  of  right  as  above  described 
These  statutes  fix  a  maximum  of  delay  after  which  th 
appeal  is  barred,  but  they  have  no  reference  to  fixing  th 
maximum  of  delay  after  which  the  Sessions  next  in  fac 
may  be  passed  over  as  not  the  next  practicable,  or  afte 
,  which  the  appellant  may  demand  an  adjoummen 
although  the  Sessions  think  he  has  not  used  due  diligeno 
in  giving  notice  of  appeal  and  trial. 

According  to  our  construction  of  these  statutes  th< 
appellants  derived  no  right  from  them  to  assume  that  i 
is  not  practically  possible  to  prepare  for  trial  of  an  appea 
in  less  than  twenty-one  days  with  an  addition  of  fourteei 
days,  and  as  it  is  clearly  possible  to  prepare  for  the  tris 
of  an  appeal  in  less  than  thirty-five  days  after  service  c 
the  order  of  removal,  the  Sessions  had  a  right  to  find,  a 
the  Sessions  for  the  North  Riding  of  Yorkshire  in  the  cas 
above  cited  (a)  found,  that  the  appellants  had  been  guilt; 

(a)  Hex  y.  The  North  Riding  of  Yorkshire,  3  T.  B.  150. 
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of  unreasonable  delay,  and  on  that  account  to  reftise  an      [1866.] 
adjournment;  and  if  they  so  found  they  had  the  right  to    The  Quxn 
decide  on  the  question  of  adjournment  as  they  thought     j^tices  of 
fitting.     There  is  ample  authority  for  saying  that  an       Sumex. 
appellant  cannot  by  his  n^ligent  or  dilatory  conduct 
make  the  Sessions  impracticable   which  were  in  &ct 
practicable.    See  Beff.  v.  The  InhahitanU  ofSevenoaks  (a), 
Beff.  V.  The  Justices  of  Peterborough  (ft),  Reg.  v.    The 
Justices  of  the  West  Riding  of  Yorhshire{c),  Reg.  v.  The 
Inhabitants  of  Skircoat  (d). 

It  has  been  said,  in  some  of  these  cases,  that  the 
appellant  may  take  all  the  time,  that  is,  twenty-one 
days  plus  fourteen  days,  without  losing  the  right  of 
appeaL  This  is  true  where  more  than  thirty-five  days 
intervene  between  the  service  of  the  order  of  removal 
and  the  beginning  of  the  Sessions,  but  not  true,  accord- 
ing to  the  statutes  above  reviewed,  where  the  Sessions 
begin  within  the  thirty-five  days.  Then,  the  question 
being  whether  the  appellant  had,  by  any  statute,  a  right 
upon  these  facts  to  demand  an  adjournment,  our  answer 
is  in  the  negative,  and  it  follows  that,  even  if  grounds 
of  appeal  must  be  sent  fourteen  days  at  least .  before 
the  first  day  of  Sessions,  this  mandamus  is  bad. 

In  coming  to  this  conclusion  we  overrule  an  exposi- 
tion  of  the  meaning  of  the  4  &  5  fV.  4.  c.  76.  ss.  79. 81., 
which  appears  to  have  flowed  from  the  Judges  in  Rex  v. 
The  Justices  of  Suffolk  (e),  to  some  extent  extra-judi- 
cially,  certainly  without  discussion  at  the  bar,  and 
probably  without  much  consideration  on  the  bench ;  as 
the  statute  was  very  recent  and  the  judgments  are  in 

(a)  7^.5.136.  (b)  7£r.#A643. 

(0  E.  B.  #  E.  713.  {fl)2E.t  E.  186. 

(«)  4^.  #  J!:.  319. 

3  8  2 
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part  self-contradictory^  in  the  manner  pointed  ont  by 
Blackburn  3.  in  the  Court  below.  But  that  exposition 
has  been  considered  binding  on.  the  Court  where  it  was 
pronounced,  and  has  been  repeatedly  adopted  there. 
The  Legislature  interfered  to  correct  this  exposition, 
and  gave  such  remedy  as  is  afforded  by  the  11  &  12 
Vict  c.  31. ;  but  that  statute  has  also  been  the  source 
of  further  difficulty,  and  the  interpretation  of  these  two 
statutes  has  been  the  source  of  such  constant  contention 
that  it  is  alike  impossible  either  to  apply  the  legal  maxim 
'^  communis  error  fadt  jus/'  or  to  assert  as  fsuCt  that 
the  practice  has  been  settled. 

The  matter  has  now  been  brought  for  the  first  time 
before  a  Court  of  error.  In  this  Court  we  are  remitted 
to  the  statutes  themselves  as  a  fountain  head,  and  we 
are  to  declare  the  law  as  it  appears  to  us  to  be  contained 
therein,  although  at  the  expense  of  dissenting  from 
several  judicial  opinions  of  eminent  Judges,  founded  in 
great  measure  upon  the  case  of  Rex  v.  The  Justices  of 
Suffolk  (a),  from  which  in  the  Court  below  according  to 
usual  course  they  did  not  feel  themselves  at  liberty  to 
dissent. 

We  have  resorted  to  the  statutes  and  endeavoured  to 
declare  the  law  contained  in  them  so  far  as  is  relevant 
to  the  case  before  us;  and  according  to  that  law  we 
think  the  judgment  of  the  Court  below  should  be  re- 
versed on  the  two  first  grounds  on  which  the  appellants 
have  relied. 

We  now  proceed  to  the  third  ground  for  reversal 

above  mentioned,  namely,  that  the  rules  of  practice  for 

the  Sessions  held  for  the  Western  division  of  the  county 

of  Sussex  were  valid,  and  that  according  to  those  rules 

(a)  4A.4-E.  319. 
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the  appellants  might  have  delivered  a  statement  of 
grounds  of  appeal  with  the  notice  of  appeal  fourteen 
dear  days  before  those  Sessions  began^  and  so  the  refusal 
of  the  adjournment  was  right. 

It  is  not  proposed  to  touch  the  question  whether 
the  Sessions  for  each  division  can  be  maintained  to  be 
original  Sessions,  as  ai^ed  by  Mr.  Huddkston.  It  is 
assumed,  for  the  purpose  of  this  judgment,  that  the 
Sessions  for  the  Western  division  are  held  by  adjourn- 
ment from  the  Sessions  for  the  Eastern  division;  and 
although  that  is  assumed  for  the  purpose  of  this  judg- 
ment, such  assumption  cannot  prejudice  the  rights  of 
the  county  in  respect  of  the  claim  to  two  original  Ses- 
sions  in  each  quarter  if  it  should  be  hereafter  renewed. 
Neither  is  it  proposed  to  make  any  alteration  in  the  rule 
that  the  next  Sessions  after  service  of  an  order  of  removal 
having  jurisdiction  over  an  appeal  against  it,  must  be 
ascertained  by  reference  to  the  date  of  the  original  Ses- 
sions for  the  county,  and  not  of  any  adjournment  thereof, 
as  laid  down  in  Bex  v.  The  Justices  of  Sussex  (a). 

But  when  for  practical  convenience  the  county  is 
divided  into  distinct  divisions,  and  in  each  division  a 
distinct  Court  is  held;  so  that  all  the  questions  locally 
arising  within  each  division  by  practice  belong  to  that 
division,  and  all  the  process  for  that  division  is  return- 
able at  the  Court  for  that  division,  and  the  panels  of  the 
jurors  are  made  out  for  that  division,  and  the  rules  of 
practice  made  by  the  Court  of  each  division  for  the 
conduct  of  business  in  it  assume  that  the  day  when  the 
Court  for  that  division  begins  its  sittings  is  the  first  day 
of  the  Sessions  for  that  division;  we  see  good  reason 
for  holding  that  the  conduct  of  an  appeal  suit  which 
(a)  7  T.  R.  107. 
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[1865.] 
The  QuBM 

Y. 

Justices  of 

SUSSBZ. 
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[1865.]      l^<ui  heea  properly  commenced,  and  which  belongs  to  one 

Th«QoEnr~  of  those  divisions,  shonld  be  governed  by  the  roles  d 

JnsJeesof     F^^ce  foT  that  division,  in  the  same  manner  as  tbte 

Suwsz.  notices  and  summonses  and  proceedings  other  than  those 
relating  to  appeals  against  orders  of  removal  and  poor- 
rates  are  governed  thereby. 

Much  inconvenience  would  be  saved,  and  many  fidlures 
of  justice  would  be  prevented,  if  isuch  were  the  law,  and 
no  advantage  has  been  suggested  to  arise  ttom  holding 
to  the  contrary,  unless  it  be  the  danger  of  confusion 
between  the  Sessions  which  have  jurisdiction  to  receive 
the  appeal  and  the  Sessions  which  are  to  try  it.  But 
the  danger  firom  that  source  is  much  lessened  since  ap- 
pellants are  required  by  4  fe  5  W.  4.  c.  76.  and  11  &  12 
VicU  c  81.  in  almost  all  cases  to  commence  their  ^>peal 
by  service  of  notice  of  appeal  on  the  respondents,  which 
notice  would  ^be  so  construed  as  to  make  it  valid  if 
the  intention  of  the  parties  to  give  a  valid  notice  was 
apparent. 

The  only  authority  to  the  contrary  is  Reg,  v.  The  Jtu^ 
tices  of  Suffolk  (a),  which  was  by  a  single  Judge  (Mr.  J. 
Erie),  founded  on  Reg.  v.  The  Justices  of  Sussex  (J), 
above  cited,  from  which  it  ought  to  have  been  distin- 
guished on  account  of  the  considerations  above  mentioned, 
and  the  overruling  of  which  would  be  the  proper  function 
of  a  Court  of  appeal,  if  the  decision  appeared  to  be 
erroneous.  The  other  cases  referred  to  in  that  case, 
Reg.  V.  The  Inhabitants  of  Hindercleave  (c)  and  Rex  v. 
Foisted  {d),  support  the  judgment  in  Rex  v.  The  Justices 

(a)  \^L.J.M.C,^;^I)owl^L,ea&,B9dwMUABk^.WoolpiL 

(h)  7  T,  R,  107. 

(e)  19  Vin,  Abr,  356,  a$$iwn9  of  the  Ptae§  (T.)  pL  4. 

(d)  2  Sir.  1203. 
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of  Sussex  (a),  and  are  distinguished  from  the  case  of  Reff. 
V.  TTie  Justices  of  Suffolk  {b)  by  reason  of  those  consider- 
ations. Then^  as  the  case  of  Reff.  v.  The  Justices  of  Suf- 
folk (&)  is  not  supported  by  authority,  and  as  the  rule 
it  lays  down  introduces  useless  complexity^  without  any 
compensating  advantage,  and  as  it  is  expedient  that  the 
rules  of  practice  made  by  the  justices  should  be  supported 
according  to  their  intention  unless  there  be  law  to  the 
contrary,  we  have  come  to  the  conclusion  that  we  ought 
to  overrule  that  case. 

The  81st  section  directs  the  fourteen  days  to  be 
counted  before  the  first  day  of  the  Sessions  at  which  the 
appeal  is  to  be  tried :  that,  in  common  understanding 
would  express  the  Sessions  for  the  division  which  is  to 
try  it.  Mr.  Justice  Blackburn  suggests  that  the  section 
might  be  so  construed,  and  Mr.  Justice  Crompton  ex- 
presses himself  to  the  same  effect. 

For  these  reasons  we  think  that  the  judgment  ought 
to  be  reversed  on  this  third  ground  also. 

Judgment  reversed. 


[1866.] 
The  Queen 

T. 

Justices  of 

SUHSEX. 


(a)  7  T,  R.  107. 

(6)  16X. /.Jlf.  C.36;  ilhwl  ^  L,  G2S,  BedweU  Ash  y.  Woolpit. 
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1864. 


[MICHAELMAS  TERM. 


4th.] 


Articled  clerk. 
Discharge 
from  articles. 
Fresh  articles. 


Ex  parte  Db  Fivas. 

Where  the  time  of  articles  of  clerkship  had  not  expired,  and  there 
had  been  a  suspension  of  service  under  them  by  reason  of  illnesfl,  the 
Court  discharged  them  and  allowed  the  derk  to  enter  into  fresh  articles 
with  the  same  master  for  the  residue  of  the  time  necessary  to  complete 
the  five  years  service. 

JDETER  WILLIAMS  appUed,  on  behalf  of  Alan 
Stevenson  De  Fivas,  an  articled  clerk,  to  be  dis- 
charged firom  articles  of  clerkship,  and  for  leave  to  enter 
into  fresh  articles  for  the  residue  of  the  time  necessary 
to  complete  the  original  service  of  five  years  required  by 
Stat  6  &  7  Vict.  c.  73.  *.  3. 

The  applicant  entered  into  articles,  dated  the  18th 
November,  1861,  to  serve  Francis  Truefitt,  an  attorney 
and  solicitor,  of  Essex  Court,  Middle  Temple,  for  the 
term  of  five  years ;  and  served  him  under  those  articles, 
until  the  1st  July,  1863,  from  which  time  he  had  been 
absent  from  ill  health,  being  at  intervals  during  six  months 
of  that  absence  under  medical  treatment,  and  for  the 
remainder  of  it  living  in  Scotland,  where  he  recovered 
his  health.  He  was  desirous  to  serve  the  residue  of  the 
term  of  five  years,  and  had  applied  to  Francis  TrueflU 
to  take  him  as  his  articled  clerk  for  the  remainder  of 
the  term,  which  he  had  agreed  to  do.  He  proposed  to 
enter  into  ftirther  articles  with  Francis  Truefitt  for  the 
term  of  three  years,  four  months  and  nineteen  days, 
being  the  residue  of  the  term  after  reckoning  the  term 
of  one  year,  seven  months  and  twelve  days  which  he 
had  already  served  under  the  former  articles.  [^Cromp^ 
ton  J.     Why  can  he  not  continue  to  serve  under  the  old 
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articles  until  they  are  expired?]     He  would  still  be        1864. 

obliged  to  come  to  the  Court  on  their  expiration,  Ex  e^  parte 

parte  Smith  (a);  and  it  is  more  convenient  to  make  the  ^*  "vas. 
application  at  once. 

Per  CuBiAM.    (CocKBUKN  C.  J.,  Ckompton,  Mellor 
and  Shee  J  J.) 

Application  granted  (&). 

(a)  1  E.j'E.  92S.  (b)  See  thanezt  case. 


Ex  parte  Keddle.  C^^^O 

Whero  the  time  of  articles  of  clerkship  had  expired,  and  the  service  [Saturday, 

under  them  had  not  been  complete,  tiie  Court  refused  an  application  for  January  l^ih,'] 

leave  to  enter  into  fresh  articles  and  to  serve  under  them  to  complete 

the  service  imder  the  original  articles :  overruling  thus  far  Ex  parte  Articled  clerk 

Smith,  IKiE.  928.  Fresh  articled. 

pHILBRICK  applied,  on  behalf  of  John  Shering 
Keddle,  an  articled  clerk,  that  his  articles  might 
be  assigned  for  the  residue  of  the  term  of  five  years 
service,  required  by  stat  6  &  7  Vict.  c.  73.  s.  3.,  to 
another  attorney  and  solicitor,  or  that  he  might  be 
enabled  to  serve  for  that  residue  under  firesh  articles  to 
such  attorney  and  solicitor  without  payment  of  a  new 
stamp  duty  as  on  original  articles,  and  that  in  either 
case  the  term  for  which  he  actually  served  imder  the 
said  articles  might  be  counted  as  part  of  the  necessary 
term  of  his  service. 

The  applicant  entered  into  articles  of  clerkship,  dated 
the  20th  May,  1852,  with  Francis  James  Coleridge^  an 
attorney  and  solicitor  at  Ottery  St.  Mary,  Devon,  for 
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ri865 1      ^^^  tGrm  of  five  years^  and  it  was  provided  that  if  F. 
Coleridge  should  die  or  discontinue  to  practice  as 


Kkddu.  attorney  and  solicitor  before  the  expiration  of  the  artid 
Francis  George  Coleridge  should  take  him  as  1 
derk,  to  serve  under  the  articles  for  the  remainder 
the  term.  The  applicant  served  under  the  articles  un 
the  death  of  F.  J.  Coleridge,  which  happened  on  t 
26th  August,  1854,  and  from  that  time  with  F. 
Coleridge,  until  the  Ist  March,  1855.  On  that  di 
with  the  consent  of  F.  G.  Coleridge,  he  discontinued 
serve,  and  obtained  a  commission  as  ensign  in  the  am 
and  continued  as  such  until  the  Slst  December,  IK 
when  ill  health  from  the  climate  of  the  West  bid 
prevented  his  further  service  with  his  regiment,  and 
was  compelled  to  leave  the  service  by  sale  of  his  coi 
mission.  After  he  left  the  army  he  went  to  reside  wi 
his  &ther  for  about  four  years,  and  afterwards,  us 
within  two  months  of  the  time  of  the  present  applicatic 
at  Uxhridge,  upon  an  allowance  firom  his  £Either.  F. 
Coleridge  died  on  the  5th  June,  1862.  His  service  w 
F.  J.  Coleridge  and  F.  G.  Coleridge  extended  over  t 
years,  nine  months  and  nine  days.  He  ifas  desirous 
prosecute  and  complete  his  legal  studies  and  educati 
in  order  that  he  might  be  entitled  to  apply  for  examii 
tion  and  admission  as  an  attorney  and  solicitor. 

Philbrick,  in  support  of  the  application,  referred 
Stat  6  &  7  Vict.  c.  73.  *.  18. ;  Ex  parte  Smith  ( 
and  Ex  parte  De  Fivas  {b).  [^Cromptan  J.  In  the  p 
sent  case  the  applicant  does  not  want  the  aid  of  t 
Court  for  entering  into  fresh  articles.  The  contr 
under  the  old  articles  has  expired,  he  should  en 
(a)  1  £;.  #  JS:  928.  (6)  Ante.  p.  992. 
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into  a  new  contract.]    If  after  the  service  under  the      [1865.1 
new  articles  the  Court  has  power  to  allow  that  period  of      ^^^^ 
service  to  count,  it  may  make  the  order  beforehand.      Kbddlk. 
[^Cochbum  C.  J,    We  are  asked  to  anticipate  the  .deci- 
sion of  the  Court  at  a  future  time.     In  a  similar 
application  made  this  Term  (a)  we  refused  to  act  upon 
the  authority  of  Ex  parte  Smith  {b) :  that  case  must  be 
considered  as  thus  far  overruled.     Crompton  J.    The 
granting  of  this  ex  parte  application  would  set  aside  the 
superintendence  of  the  Examiners  appointed  under  stat. 
6  &  7  Vict  c.  78.  *.  16.,  who  are  the  regularly  con- 
stituted body  to  examine  whether  a  clerk  has  properly 
served  under  his  articles.] 

Per  CuBiAM.     (CocKBUBN  C.  J.,  Crompton,  Black- 
burn and  Mellor  J  J.) 

Application  refused. 

(a)  ExparU  WiUitmton,  Jan,  U.  (6)  1  £L  #  £L  928. 


MEMORANDUM. 

In  this  Term  WiUiam  Ballantifu,  Serjeant-at-law, 
received  a  patent  of  precedence  next  after  John  Joieph 
PowelU  Esq.,  one  of  Her  Majesty's  CoimseL 
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INDEX. 


ABANDONMENT. 
See  Marine  Insurance,  I. 

ABORTIVE  SALE  OF  REAL 
ESTATE. 

See  Sale  of  Real  Eetate. 

ACCOMMODATION  BILL. 
See  Bankrupt,  L 

ACCOUNT  STATED. 

The  plaintiff,  having  a  claim  for  work 
and  labour  and  materials  against  the 
defendants  to  the  amount  of  67/.,  was  in- 
debted to  them  in  1 11/.  The  defendants, 
as  security  for  100/.,  held  an  equitable 
mortgage  upon  land  of  the  plaintiff. 
The  parties,  having  met  together,  ascer- 
tained  the  value  of  the  plaintiff*s  inter- 
est in  the  land  to  be  70/. ;  and  it  was 
verbally  agreed  that  the  defendants 
should  have  the  plaintiffs  equity  of  re- 
demption, and  that  the  plaintiff  should 
be  credited  with  70/.,  which  being  added 
to  the  67/.,  the  debt  of  111/,  was  to  be 
wiped  out,  and  a  balance  of  26/.  left  in 
his  favour;  but  it  was  finally  agreed 
that  it  should  be  taken  at  2*2/.  The 
plaintiff,  before  action  brought,  sold  the 
land  to  the  defendants.      Held,  that  the 

J>laintiff  was  entitled  to  recover  the  ba- 
ance  of  22/.  on  a  count  upon  an  account 
stated.  In  re  Layeock  y.  Pickles  and 
another,  497 

ACTION. 

See  Bankrupt,!.  Bastard  child.  Contract. 
Death  by  Negligence.  Mine,  Public 
Health  Act.    Rate,  Highway,    Injury. 


Notice  of. 
stable. 


See  Rate,  Highway.     Con- 


ADJOURNMENT  OP  QUARTER 
SESSIONS. 

See  Quarter  Sessions,  Practice  at,  11. 

ADMINISTRATION,  LETTERS  OF. 
See  Copyright 

ADMINISTRATOR.  * 
See  Bastard  Child, 

ADMIRALTY,  JURISDICTION 
OF. 

See  Indictment,  II. 

ADMISSION. 
Of  articled  clerk.     See  Articled  Clerk. 
By  conduct.     See  Evidence. 

ADULTERER,  COSTS  AGAINST. 

See  Court  for  Divorce  and  Matrimonial 
Causes. 

AFFIDAVIT. 
See  Indictment,  I. 

AGENT. 

Commission.     See  Factor. 

Demand  by.    See  BiU  of  Sale. 

"  Intrusted  with  goods,  &c."    See  Foe* 
tor.    PrincipaTand  Agent. 


998    AGREEMENT,  EXECUTORY. 


ARTICLED  CLERK. 


AGREEMENT,  EXECUTORY. 
See  Account  Stated. 

AGRICULTURAL  LABOURER. 
See  Sabbath  Breaking,  I.IL 

AIDER  BY  VERDICT. 
See  Bankrupt,  VI. 

ALDERMEN,  COURT  OF. 
See  Bye  Law,  I. 

AMENDMENT. 
See  Highway,    Quarter  Sessions,  L  U. 


ANGLING. 

F.    Justice  of 
Jurisdiction  of  . 


See  Fishing.    Justice  of  the  Peace, 
Jw'  ' 


APPEAL. 

See  Costs,  Court  for  Divorce  and  Ma^ 
trimonial  Causes,  III.  TV.  Quarter 
Sessions. 


APPOINTMENT  OF  OVERSEER. 
See  Overseer. 

ARBITRATOR. 
See  Public  Health  Act. 

ARRANGEMENT  WITH  CREDI- 
TORS, DEED  OF. 

See  Bankrupt,  I.  U.  III.  IV. 

.    ARREST  OF  ABSCONDING 
DEBTOR. 

Where  a  person  arrested  bj  force  of 
a  warrant  issued  under  The  Absconding 
Debtors  Arrest  Act,  1851, 14  &  15  Vict. 
€.  52,  is  discharged  in  consequence  of  no 
capias  having  been  issued  within  sfeven 
days,  he  maj  be  arrested  again  on  a 


capias  issued  after  that  period  on 
same  materials:  oyerruliiig  Master, 
Johnson,  8  JExch.^.  Wi&nnM  t.  ( 
bans,  617. 

ARiicLED  CLERK. 

L  Where  artideTof  clerkship  to 
attorney  have  not  been  stwdokped  .wi 
the  required  time,  and,  under  Mat 
&  20  Vict.  c.  81. «.  3.,  are  stamped  af 
wards  by  permission  of  the  Comi 
sioners  of  tne  Treasury  on  paymen 
the  penalty,  the  Court,  both  for  the  i 
pose  of  protecting  the  revenue  an4 
ensuring  the  respectability  of  those ' 
are  to  become  attorneySf  should,  bel 
the  service  under  the  unstanmed  arti 
is  allowed  to  count,  be  satisfied  that 
circumstances  are  such  as  to  accc 
for  the  omission  to  pay  the  duty 
enrol  the  articles  in  due  time.  Exp 
Wilson,  SS9. 

II.  A  person  was  duly  articled  tc 
attorney,  who  before  the  period  of  i 
vice  expired  became  bankrupt,  and  fin 
was  struck  off  the  roUs.  Before 
articles  were  cancelled,  the  derk 
tered  into  an  agreement  in  writing  v 
another  attorney  to  procure  an  ass 
ment  of  the  articles,  and  in  the  mc 
time  to  serve  as  his  clerk.  The  fon 
attorney  refused  to  execute  an  assi 
ment  of  the  original  articles.  The  i 
articles  were  not  stamped  during 
service,  in  consequence,  as  the  cl 
deposed  on  oath,  of  his  poverty,  but 
permission  of  the  Commissioners  of 
Treasury,  under  stat.  19  &  20  Fie 
83.  s.  1.,  they  were  aflerwards  stam 
on  payment  of  the  penalty.  The  Co< 
under  the  circumstances,  allowed 
new  articles  to  be  enrolled,  and 
service  under  them  to  count  from 
date  of  the  clerk's  discharge  from 
original  artides.    Id. 

in.  An  attorney's  clerk  having  ser 
more  than  ten  vears,  left  the  service 
July,  1853,  and  was  not  engaged  in  i 
le^  employment  until  October,  IS 
when  he  entered  into  articles  for  th 
years  with  another  attorney,  and  ser 
under  them.  The  Court  directed  t 
he  should  be  examined  with  a  vien 
his  admission  as  an  attorney  under  s\ 


ASSIGNEE. 


BAIL,  RECOGNIZANCE  OF.     999 


23  &  24  Vict.  c.  127.  i.  4.,  notwith- 
standing  the  interval  between  the  ter- 
mination of  the  first  senrice  and  the  date 
of  the  articles.    Ex  parte  Vosper,  901 . 

IV.  Where  the  time  of  articles  of 
clerkship  had  not  expired,  and  there  had 
been  a  suspension  of  service  under  them 
by  reason  of  illness,  the  Court  dis- 
charged them,  and  allowed  the  clerk  to 
enter  into  fresh  articles  with  the  same 
master  for  the  residue  of  the  time  neces- 
sary to  complete  the  five  years  service. 
Ex  parte  De  Fivas,  992. 

V.  Where  the  time  of  articles  of  clerk- 
ship had  expired,  and  the  service  under 
them  had  not  been  complete,  the  Court 
refused  an  application  for  leave  to  enter 
into  fresh  articles,  and  to  serve  under 
them  to  complete  the  service  under  the 
original  articles  :  overruling  thus  far  Ex 
parte  Smith,  I  E.  ^  E.  928.  Ex  parte 
KeddU,  993. 

ASSIGNEE. 
See  Bankrupt^  V.    Licence. 

ASSIGNMENT. 

Of  articles.    See  Articled  Clerkj  Q. 

Of  freight.    See  Freight,  IL  IV. 

Of  copyright  and  right  of  acting.     See 
^      kht. 


Copyrigh 


AUDITOR. 


Of  district  board.    See  Metropolis  Local 
Management  Act,  II. 

Poor  law.     See  Settlement,  IV. 

AVERAGE  LOSS. 
See  Marine  Insurance,  I. 

AWARD. 

Of  Benefit  Building  Society.    See  Be- 
nefit  Building  Society. 

Under  Public  Health  Act.    See  Pub- 
lie  Uendth  Act 

Under  Tithe  Commutation  Act.      See 
Tithe  Commutation  Act. 


BAIL,  RECOGNIZANCE  OF. 
See  Statute  of  Frauds,  L  IIL 

BANKRUPT. 

I.  The  plaintiff  accepted  a  bill  of  ex- 
change for  the  accommodation  of  the  de- 
fendant. While  the  bill  was  running  the 
defendant  executed  a  deed  of  arrange- 
ment under  The  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134.  Th^  plaintiff, 
having  afterwards  taken  up  and  paid  the 
bill,  brought  an  action  against  the  de- 
fendant to  recover  the  amount:  Held, 
that  the  deed  was  no  answer  to  the 
action.    Mare  v.  Underhill,  566. 

IL  The  Bankruptcy  Act,  1861,  24 
&  25  Vict.  c.  134.  s.  194.,  enacts  that 
every  deed  by  which  a  debtor,  not  being 
a  bankrupt,  makes  any  arrangement 
with  his  creditors  for  the  distribution 
&c.  of  his  estate,  "  shall,  within  twenty- 
eight  days  from  and  after  the  execution 
thereof  by  such  debtor,  or  within  such 
further  time  as  the  Court  in  London 
shall  allow,  be  registered  in  the  Court 
of  Bankruptcy ;  and  in  default  thereof 
shall  not  be  received  in  evidence.*'  Held, 
that  the  Court  of  Bankruptcy  has  power 
to  allow  further  time  for  regbtration 
afler  the  twenty-eight  days  have  elapsed; 
and  that  a  deed  so  r^stered  is  admis- 
sible in  evidence.  H^hart  and  another 
V.  Fowler,  674. 

IIL  Declaration  on  a  promissory  note. 
First  plea,  by  way  of  equitable  defence, 
except  as  to  14/.  lOs.,  a  deed  made  be- 
tween the  defendant  and  the  several 
persons  being  his  creditors  who  should 
execute  the  same,  relating  to  the  debts 
and  liabilities  of  the  defendant  and  his 
release  therefrom,  which  recited  that 
the  creditors  signing,  being  a  majority 
in  number  representing  Uiree-fourtKs 
in  value  of  the  creditors  of  the  defendant, 
whose  debts  respectively  amounted  to  ]  0/. 
and  upwards,had  afpreed  toaccept  a  com- 
position of  2«.  6</.  m  the  pound ;  and  in 
consideration  and  on  payment  thereof, 
or  whenever  thereafter  called  upon  for 
the  purpose,  severally  undertook  to  exe- 
cute to  the  defendant  a  release  of  their 
claims  and  demands  upon  him.     The 
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plea  ayerred  that  a  majoritj  represent- 
ing three-fourths  in  value  of  the  credi- 
tors of  the  defendant  whose  debts  re- 
spectively amounted  to  10/.  and  upwards, 
did  in  writing  assent  to  and  approve  of 
the  deed ;  that  the  execution  of  the  deed 
was  duly  attested ;  &c. ;  and  that  the 
defendant  offered  to  pay  the  composi- 
tion, and  brought  into  Court  under  the 
next  plea  14/.  lOi.  as  the  composition. 
Held,  by  the  Court  of  Exchequer 
Chamber,  affirming  the  jud^ent  of  the 
Queen's  Bench,  that  the  deed  fulfilled 
the  conditions  required  by  sect.  192  of 
"The  Bankruptcy  Act,  1861,"  24  &  25 
Vict,  c,  134.,  inasmuch  as  (1)  all  the 
creditors  had  the  option  of  coming  in 
and  sigpintt^  and  the  requisite  majority 
had  signed :  (2)  the  debtor  having  the 
option  of  paying  the  composition  to 
some  and  leaving  the  others  at  liberty 
to  recover  their  debts,  did  not  make  the 
deed  unequal :  (3)  a  cessio  bonorum 
was  not  necessary.  Clapham  v.  Atkinson^ 
722. 

iV.  Declaration  for  goods  sold  and 
delivered.  Plea,  a  deed  jnade  between 
all  and  every  the  creditors  and  creditor 
(thereinafter  called  "  the  creditors")  of 
the  defendant  of  the  one  part,  and  the 
defendant  of  the  other  part,  which,  after 
reciting  that  the  creditors  agreed  to 
accept  a  composition  of  12«.  in  the 
pound,  to  be  paid  by  instalments,  and  to 
be  secured  by  promissory  notes  of  the 
defendant,  and  an  instalment  of  2«.  in 
the  pound  in  cash,  at  or  immediately 
before  the  execution  of  the  deed,  and 
that  the  creditors  should  execute  to 
the  defendant  such  release  as  should  be 
valid  and  effectual  and  binding  on  all 
the  creditors,  pursuant  to  the  Bank- 
ruptcy Act,  1861 :  Witnessed  thnt,  in 
consideration  of  the  premises,  and  the 
delivery  to  the  creditors  of  the  promis- 
sory notes,  and  of  the  payment  to  the 
creditors  on  their  execution  of  the  deed 
of  2j.  in  the  pound,  the  balance  of  the 
composition,  the  creditors  did  release  to 
the  defendant  all  actions,  suits,  debts, 
&c.,  which  they  had  against  him,  except 
the  promissory  notes  ;  and  the  defendant 
covenanted  to  pay  the  sums  intended  to 
be  secured  by  the  promissory  notes. 
Averments  :  that  a  majority  in  number, 
representing  three-fourths  in  value  of 


the  creditors  whose  debts  respecti 
amounted  to  10/.  and  upwards,  assei 
to  the  deed,  which  was  duly  attes 
&C.,  and  that  at  the  time  of  the  exi 
tion  of  the  deed  the  plaintiff*  wf 
creditor  and  became  bound  by  the  ( 
as  if  he  had  been  a  party  thereto ; 
the  defendant  tendered  to  the  plai 
the  promissory  notes  and  the  2$.  in 
pound  cash,  and  that  the  plaintiff*  refi 
to  receive  them  and  to  execute  the  d< 
that  the  instalment  of  2s.  in  the  po 
was  paid  into  Court,  and  that  the  def< 
ant  was  ready  to  deliver  the  promis! 
notes  to  the  plaintiff*.  Held,  per  C 
bum  C.  J.  ana  Crompton  J.,  that  the 
was  bad ;  that  the  deed  was  not  bin( 
upon  those  creditors  who  did  not  < 
cute  it ;  as  the  promissory  notes  and 
2i.  in  the  pound  were  only  securec 
thosecreditorswho  did  execute  it.  H 
per  Blackburn  and  Mellar  JJ.,  that 
plea  was  good ;  that  the  deed  was  hi 
in^  upon  all  the  creditors,  and  thai 
effect  was  not  to  exclude  from  the  bet 
of  it  those  creditors  who  did  not  exe< 
it.     Dingwall  v.  Edwards,  738. 

v.  On  the  30th  October,  1862 
sequestrari  facias,  at  the  instance  of 
defendant,  a  judgment  creditor  of 
issued  to  the  Bishop  of  TK.,  and  on 
31st,  at  9*38  a.m.,  was  lodged  at  the  ol 
of  the  Bishop's  Registrar.  On  the 
November  a  sequestration  issued,  wl 
was  published  on  the  2nd.  On  the^ 
October,  G.  petitioned  for  adjudica: 
of  bankruptcy  against  himself,  and 
petition  was  filed  on  the  same  da^f 
12-25  p.m.;  on  the  17th  November 
plaintiOTwas  appointed  creditors'  assigi 
and  on  the  9th  January,  1863,  appl 
for  a  sequestration,  which  issued  on 
10th,  and  was  published  on  the  1( 
Held, 

1.  That  the  profits  of  the  benefice 
not  pass  to  the  plaintifii*  under  The  Ba 
ruptcy  Act,  1861,  24  &  25  Vict,  c.  I 
until  he  had  obtained  a  sequestration 

2.  That  the  defendant  was  not 
creditor  having  security  for  his  de 
within  sect.  184  of  The  Bankrupt  L 
Consolidation  Act,  1849,  12  &  13  V 
c.  106.,  which  disentitles  such  a  cre<li 
from  receiving"  more  than  a  rate* 
part  of  his  debt. 
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3.  And  therefore  that  the  defendant 
was  entitled  to  the  profits  of  the  benefice 
as  against  the  plaintiff.  Hopkins  t. 
Clarke,  836. 

YI.  An  indictment  under  The  Bank- 
ruptcy Act,  1861,  24  &  25  Vict.  c.  134. 
«.  221.,  alleged  that  the  defendant,  having 
been  adjudged  bankrupt  by  the  Court 
of  Bankruptcy  for  the  Z.  District,  beins 
then  the  Court  duly  authorized  and 
competent  to  adjudicate  as  aforesaid, 
upon  his  examination  in  the  said  C-ourt, 
with  intent  to  defraud  and  defeat  the 
rights  of  his  creditors,  did  not  fully  and 
truly  discover  to  the  best  of  his  know- 
led;;e  and  belief  all  his  property,  to  wit, 
all  his  personal  property,  in  money  and 
in  goods,  and  did  not  as  to  part  of  his 
property  (not  being  part  fully  and  bon& 
fide  before  sold  or  disposed  of  in  the 
way  of  his  trade  or  business  and  not  laid 
out  in  the  ordinary  expense  of  his 
family)  fully  and  trulv  discover,  to  the 
best  of  his  knowledge  and  belief  as 
aforesaid  how  and  to  whom  and  for 
what  consideration  and  when  he  had 
disposed  of,  assigned,  or  transferred 
such  part  thereof,  to  wit,  &c.  Held  on 
error : 

1.  Supposing  this  indictment  to 
charge  two  offences : 

(1.)  No  objection  on  that  ground 
could  be  taken  to  it  in  a  Court  of 
error. 

(2,)  If  one  of  them  were  no  offence 
in  law,  judgment  on  the  indictment 
would  still  be  good  after  verdict. 

2.  Supposing  the  indictment  bad  for 
want  of  certainty,  the  objection  was 
cured  by  stat.  7  G.  4.  c.  64.  *.  21.,  as 
the  ofience  was  sufficiently  described  in 
the  words  of  the  statute. 

3.  Qtuerej  whether  it  was  cured  by 
Stat.  14  &  15  Vict  c.  100.  *.  25.  ? 

4.  Per  MeUor  J.  and  semhU  per 
Blackburn  J.,  the  offence  by  a  bankrupt 
in  not  discovering  his  property  on  ex- 
amination is  not  complete  until  the 
examination  is  ended.  Naah  t.  The 
Queen  (in  error),  935. 


BASTARD  CHILD. 

An  action  cannot  be  maintained 
against  the  administrator  of  the  mother 
of  a  bastard  child  for  the  maintenance 
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of   the    child    after  the  death  of   the 
mother.    Ruitinger  v.  Temple,  491. 

BENEFICE,  ECCLESIASTICAL. 
See  Bankrupt^  V. 

BENEFICIAL  OCCUPATION. 
See  Rate,  Poor, 

BENEFIT  BUILDING  SOCIETY. 

The  rules  of  a  Society  in  the  Metro- 
politan District,  registered  in  1852, 
under  stat.  6  &  7  ^.  4.  c.  32.,  as  a 
Benefit  Building  Society,  stateti  that 
the  principal  object  of  the  Society  should 
be  to  enable  its  members,  by  weekly 
subscriptions,  to  purchase  freehold  pro- 
perty in  shares ;  that  every  member, 
upon  receiving  the  money  advanced  to 
him,  should  execute  a  mortgage  of  the 
property  offered  as  a  security  for  all 
payments  due  and  to  become  due 
according  to  the  rules  upon  his  share 
or  shares ;  that  if  a  memter  continued 
in  arrear  until  his  fines  amounted  to 
the  sum  already  paid  in  his  shares  should 
be  forfeited  to  the  Society;  and  that 
any  member  mi^ht  withdraw  from  the 
Society,  but  he  must  pay  his  share  of  the 
expensesof  the  Society,withallfines  due, 
up  to  the  timeof  his  withdrawing.  In  1853 
the  directors  purchased  a  freehold  estate, 
partly  by  the  subscriptions  of  the  mem- 
bers, and  partly  with  money  borrowed 
for  the  purpose,  and  it  was  divided  into 
allotments  among  such  of  the  members 
as  desired  to  have  land.  The  members 
who  had  no  allotment  made  to  them 
continued  as  investing  members,  as 
contradistinguished  from  those  who 
were  also  allottees.  In  1855,  X.,  who 
was  a  subscribing  member,  agreed  to 
take  two  allotments,  and  to  continue  his 
weekly  subscriptions.  In  1858,  the 
Society  sent  a  circular  to  those  members 
who  were  not  allottees,  and  to  allottees 
also  if  they  were  investing  members, 
that  they  had  decided  not  to  receive  any 
further  subscriptions  from  investing 
members,  but  to  consider  them  as  with- 
drawing members.  After  the  26th 
March,  1855,  X.  discontinued  the  pay- 
ment of  his  weekly  subscriptions  ;  and 
afler  notice  of  arbitration  pursuant  to 
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one  of  the  rules  and  stat.  10  G.  4.  c.  56. 
«.  27.,  an  award  was  made  against  him 
for  payment  of  69/.  8<.  4d.  Upon  his 
refusal  to  pay  that  sum,  an  application 
was  made  to  a  police  magistrate  to 
enforce  the  award,  which  he  declined  to 
do.  Upon  a  rule  calling  upon  the 
magistrate  to  enforce  the  award  :  held, 

1.  That  the  Society  had  not  ceased 
to  exist  by  reason  of  the  purchase  of 
land  :  that,  if  that  was  a  misapplication 
of  the  funds,  the  remedy  for  members 
who  had  not  assented  to  it  was  in  a 
Court  of  equity,  and  therefore  the  award 
was  duly  made. 

2.  That  the  notice  to  investing  mem- 
bers that  no  further  subscriptions  would 
be  received  was  inoperative  as  being  an 
unauthorized  proceeding,  and  that  the 
shares  of  a  member  did  not  become  for- 
feited on  his  ceasing  to  pay  his  weekly 
subscriptions  and  fines  until  so  declared 
by  the  Society,  and  therefore  L.  con- 
tinued a  member  of  the  Society. 

3.  That  the  magistrate  ought  to  have 
made  an  order,  llie  Queen,  on  the 
Prosecution  of  Hughes^  v.  UEyncourty 
Esq.,  and  Layton^  820. 

BILL. 

Accommodation.     See  Bankrupt^  I. 

Of  lading.     See  Freight,  IV. 

Of  sale. 

I.  Stat.  24&  25  Vict  c,  91 . *. 34.,  which 
enacts  that  "  no  copy  of  any  bill  of  sale 
of  personal  chattels  shall  be  filed  in  any 
Court  unless  the  original  shall  be  pro- 
duced to  the  proper  officer  with  whom 
the  copy  is  to  be  filed,  duly  stamped," 
does  not  prevent  a  bill  of  sale  from  being 
given  in  evidence,  though  not  duly 
stamped  at  the  time  of  filing  the  copy, 
if  the  deficiency  of  duty  and  the  penalty 
be  paid.   Bellamy  v.  Saul,  265. 

n.  A,  being  indebted  to  B.  and  C  in 
a  sum  of  money,  executed  a  bill  of  sale 
of  his  household  furniture,  by  which  he 
covenanted  with  them  that  he  would 
*'  immediately  upon  demand  thereof  in 
writing,'*  signed  by  them  or  on  their 
behalf,  being  delivered  to  him,  or  left 
fbr  him  at  or  affixed  to  his  place  of 
abode,  p«y  the  principal  sum  with  inte- 


rest. He  also  assigned  to  them  \ 
household  furniture,  with  a  proviso  tb 
he  should  possess  and  enjoy  it  unt 
default  made  in  payment,  in  whic 
event  it  should  be  lawful  for  them  t 
take  possession  and  sell.  Default  havir 
been  made,  B,  and  C  authorijsed  the 
attorney  to  put  the  bill  of  sale  in  fore 
who  drew  up  a  demand  for  immediat 
payment  of  the  principal  and  interes 
This  was  placed  in  the  hands  of 
sheriflTs  officer,  who  delivered  it  to  tl 
plaintifi*at  his  house,  but  did  not  con 
municate  to  him  that  payment  was  t 
be  made  to  the  bearer  of  the  demani 
and,  on  his  not  immediately  payin] 
seized  the  ffoods.  Held,  by  the  Queen 
^ench,  and  affirmed  by  the  Excheqa< 
Chamber,  that  the  seizure  was  pn 
mature.    Tonu  v.  WiUon,  442. 

BLANKS. 
See  Freight,  IV. 

BOARD  OF  HEALTH. 
See  PuhUc  Health  AO, 

BOARD  OF  WORKS. 
See  Metropolis  Local  Management  Aci 

BONA  FIDE. 

See  Bankrupt,  VI.    Justice  of  (he  Peao 
Jurisdiction  of, 

BOND,  BAIL. 
See  Statute  of  Frauds, 

BOROUGH,    MAYOR    AND    EX 
MAYOR  OF. 

See  Justice  of  the  Peace,  of  the  Quorun 
IL 

BOUNDARY. 
See  Metropolis  Local  Management  Act,  E 

BREACH  OF  CONTRACT  BY 
PLAINTIFF. 

See  Contract. 

BROKER. 

See  Lien,  III. 


BUILDING,  PUBLIC, 


CALENDAR  MONTH.       1003 


BUILDING,  PUBLIC. 
See  Metropolitan  Building  Act. 

BURIAL   BOARD. 

I.  Concessum,  that  where  two  parishes 
or  places  each  maintaining  its  own  poor, 
are  united  together    for    ecclesiastical 

Surposes,  a  Burial  Board  for  the  whole 
istrict,  appointed  bj  the  Tote  of  the 
Testry,  or  meeting  in  the  nature  of  a 
vestry,  is  properly  constituted,  by  virtue 
of  Stat.  18  &  19  Vict.  c.  128.,  read  in  con- 
nexion with  Stat.  15  &  16  FtcT.  c.  85. 
The  Queen  v.  The  Overseers  of  ColeshUl, 
667. 

II.  Held,  in  such  a  case,  that  in  the 
contract  for  providing  for  the  expenses 
of  the  burial  ground,  the  Burial  Board 
ought  to  fix  the  sum  payable  once  for 
all ;  not  to  fix  one  definite  proportion 
for  the  amount  to  which  each  of  the  two 
parishes  or  places  is  to  be  chargeable  in 
future.    Id. 

HI.  Held,  in  such  a  case,  that  where 
money  is  borrowed  by  the  Burial  Board 
towards  the  expenses  of  providing  the 
burial  ground,  the  deed  should  charge 
the  sum  borrowed  upon  the  future  rates 
of  the  one  part  of  tne  parish,  and  also 
upon  the  future  rates  of  the  other  part. 
Id. 

BYE-LAW. 

I.  The  Charter  of  the  Saddlers'  Com- 
pany provides  that,  in  case  of  vacancy  in 
the  office  of  Assistants,  it  shall  be  lawful 
for  the  Wardens  and  Assistants,  at  their 
pleasure,  to  elect  one  other  of  the  com- 
monalty; and  that  the  Wardens  and 
Assistants  in  all  things  appertaining  to 
the  good  rule  and  government  of  the 
Company,  should  be  subject  and  obedi- 
ent to  the  Lord  Mayor  and  Court  of 
Aldermen  of  the  city  of  London,  An 
applicant  for  a  quo  warranto  relied, 
among  other  things,  upon  an  alleged 
usage  and  practice  of  the  Company  to 
elect  by  seniority.  The  Court  refused 
to  make  the  rule  absolute,  as  the  evi- 
dence would  not  warrant  a  jury  in  find- 
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ing  the  existence  of  a  bye-law  to  that 
effect.     The  Queen  v.  Fisher,  575. 

II.  Semble,  that  such  a  bye-law  would 
be  void  as  being  inconsistent  with  the 
charter.    Id. 

CALENDAR  MONTH. 
See  Constable.    Rate^  Highway. 

CANAL. 
See  Tamar  Manure  Navigation  Company. 

CAPIAS. 
See  Arrest  oj  Absconding  Debtor. 

CAPTAIN  OF  SHIP. 
^e%  Freight.  1.  TV. 

CARGO. 
^QQ  Freight,  I.  JY. 

CARRIER. 

I.  In  the  absence  of  an  express  con- 
tract, the  obligation  of  a  carrier  of  goods 
is  to  carry  them  according  to  the  usual 
route  professed  by  him  to  the  public, 
and  to  deliver  them  within  a  reasonable 
time.  Hales  v.  The  London  and  North 
Western  Railway  Company,  66. 

II.  On  Wednesday,  August  7th,' the 
defendants,  a  railway  Company,  received 
goods  from  the  plaintiff*  to  be  carried 
from  A.  to  B.  near  S.  "by  luggage 
train:"  the  plaintiff' bavins  contracted 
to  supply  them  on  hire  at  B.  on  Satur- 
day, August  10th.  The  ordinary  practice 
of  the  defendants,  if  goods  did  not  make 
a  truck  load,  was  to  send  them  to  N, 
which  was  farther  from  B.  than  S.  is 
from  N  ;  they  might  be  sent  either  by 
railway  to  S.,  from  which  there  is  a  car- 
rier to  B.  daily,  or  direct  to  B.  by  a  car- 
rier on  Tuesdays  and  Thursdays.  The 
defendants  sent  the  goods,  which  were 
not  a  truck  load  to  N.,  and  kept  them 
there  from  Friday  till  Tufsday,  and  then 
sent  them  by  the  carrier  to  J5,,  where 
they  arrived  on  Wednesday.  The  plain- 
tiff* did  not  inform  the  defendants  that 
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it  was  important  that  tbe  goods  should 
arrive  at  B.  on  Avguit  10th,  nor  was  it 
known  to  the  plaintiff  that  the  goods, 
if  a  truck  load,  would  have  been  sent 
direct  to  S,  In  an  action  to  recover 
the  loss  of  the  hire  of  his  goods  and  for 
personal  expnenses  in  inquiring  for  them, 
the  jury  having  found  that  the  delay  at 
i\r.  was  unreasonable :  Held,  that  the 
plaintiff  was  entitled  to  the  latter  da- 
mages, but  not  to  the  former.    Id. 

IIL  Qiusre^  whether  it  was  unreason- 
able to  send  the  goods  to  S,  by  way  of 
N.f    Id.  ^  ^      ^ 


CASE   STATED  UNDER   20  &  21 
VICT.  c.  43. 

See  Saimm  Fisheries  Act. 


CATTLE. 
See  Jiiine. 

CERTAINTY. 
See  Bankrupt,  YL 

CERTIFICATE  OF  JUSTICE   OF 
THE  PEACE. 

See  Highway,  Diversion  of. 

CERTIORARL 
See  Salman  Fisheries  Ad. 

CESSIO  BONORUM. 
See  Banhrupt,  111. 

CHAMBERS  OF  JUDGE. 
See  Salmon  Fisheries  Act 

CHANCERY,  DEPOSITION  IN. 
See  Evidence. 

CHANGE  OF  DISTRIBUTION. 
See  Death  hy  Negligence,  lY. 


CHAPLAIN. 
See  Lunatic  Asylum. 

CHARGEABILITY,  NOTICE  01 
See  Quarter  Sessions,  Practice  at. 


CHARITY,  PREMISES  HELD  J 
TRUST  FOR. 

See  RaU,  Poor,  VL 


CHARTER. 
See  Bye  Law. 

CHARTER  PARTY. 
^e^  Freight,  L 

CHILD. 

See  Bastard  Child. 

* 

CHURCH. 
.  See  Metropolitan  Building  Act 

CITY  OF  LONDON  COMPANY 

The  Lord  Mayor  and  Court  of  Aide 
men  cannot  controul  the  Court  of  Queer 
Bench  in  the  exercise  of  its  jurisdictn 
over  the  corporate  rights  of  the  Sft< 
dlers'  Company.  The  Queen  v.  Fish 
and  others,  575. 

See  Bye  Law,    Mandamus,  L 

CLAIM  OF  RIGHT. 
See  Justice  of  the  Peace,  Jurisdiction  q 

CLERK. 

Articled.     See  Articled  Clerk. 

Of  the  Peace.     See  Quarter  Session 
Costs  of  Appeal  at. 


COAL. 


CONSTRUCTION.        lOOS 


COAL. 
See  Mine.    Settlement^  I.  II. 

COMMERCIAL   DOCK   COM- 
PANY'S  ACTS. 

See  Lien,  III. 

COMMISSION  AGENT. 
See  Factor. 

COMMISSIONERS. 
See  Injury. 

COMMON  FUND,  CONTRIBU- 
TION TO. 

See  Settlement,  IV. 

COMPANY. 

See  Carrier,  II.  III.    Lands   Clauses 
Consolidation  Act. 

City  of  London.  See  Bye  Law. 

Rating  of.     See  Bate,  Poor,  I.  II.  IV. 

COMPENSATION. 
See  Lands  Clauses  ConsolidtUion  Act. 

COMPOSITION  DEED. 
See  Bankrupt,  I.  IL  III.  IV.     . 

CONDUCT,  ADMISSION  BY. 
See  Evidence. 

CONFIDENTIAL  COMMUNICA- 
TION. 

See  Documents,  Inspection  of, 

CONSTABLE. 
See  Poaching. 


Action  against. 

Stat.  24  O.  2.  e.  44.  s.  6.,  which 
enacts  that  no  action  shall  be  brought 
against  a  constable  acting  in  obedience 
to  the  warrant  of  a  justice  of  the  peace 
till  demand  of  a  c^py  of  the  warrant, 
and  refusal  thereof;  and  stats.  2  &  3 
Vict.  e.  98.  s.  8.  and  1  &  2  W.  4.  c.  41. 
s.  19.,  which  require  a  calendar  month*f 
notice  of  action  to  be  given  to  any  con« 
stable  fur  anything  done  in  the  execu- 
tion of  his  office,  do  not  apply  to  actionf 
of  replevin.     Oay  v.  McMhews,  425. 

CONSTRUCTION. 
Of  deed,     ^et  BiU  of  Sale,  II. 

Of  public  buildings.    See  Metropolitan 
Building  Act. 

Reasonable.    See  Beasonahle   Construe* 
tion. 


CONSTRUCTIVE  TOTAL  LOSS. 
See  Marine  Insurance,  I. 

CONTINUOUS  NEGLECT. 
See  Vaccination. 

CONTRACT. 

Declaration  on  an  agreement  by  the 
plaintifis  to  sell  and  deliver  to  the  de- 
fendant, and  by  the  defendant  to  pur- 
chase, as  many  of  the  plaintifis*  N.  Gas 
Coals,  equal  in  quality  to  a  cargo  before 
shipped  on  trial,  as  one  steam  vessel  to 
be  sent  by  the  defendant  could  fetch 
in  nine  months  from  5.  to  L.  Breach  : 
that  the*  defendant  refused  to  send  a 
steam  vessel  to  fetch  divers  cargoes  of 
coals.  Third  pica :  *  that,  before  any 
breach  by  the  defendant,  the  plaintiflTs 
broke  the  contract  by  delivering  coal 
which  was  no  part  thereof  gas  coafequal 
in  quality  to  the  cargo  shipped  on  trial, 
but  was  inferior  thereto,  and  wholly  un- 
fit fttr  the  defendant's  purposes,  as  the 
plaintiffs  well  knew.  Fourth  plea :  that, 
before  any  breach  by  the  defeudant,  the 
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plaintiffs  broke  tbe  contract  by  detaining 
an  unreasonable  time,  and  bejond  the 
time  permitted  by  the  contract,  the  vessel 
sent  by  the  defendant  to  receive  the 
coal.  Held  that  neither  of  the  pleas 
was  an  answer  to  the  declaration. 
JoMusokn  T.  Young,  296. 

CONTRIBUTION  TO  COMMON 
FUND. 

See  SetOement,  lY. 


CONTRIBUTION  ORDER. 
See  Discretion  of  Justice  of  the  Peace. 

CONVICTION  BY  JUSTICE  OF 
THE  PEACE. 

See  Municipal  Corporation.  Cursing, 
Profane.  Sabbath  Breaking.  Sal- 
mon Fisheries  Act.  Threats  against 
Employers  and  against  Workmen, 

COPYRIGHT. 

After  the  passing  of  stot.  5  &  6  Vict- 
c.  45.,  the  administrator  of  the  author  of 
a  dramatic  piece  first  acted  in  1843,  by 
deed,  dated  the  14th  AprH,  1859,  in  con- 
sideration of  100/.  assigned  to  the  plain- 
tiff, the  copyright  and  acting  right  in  all 
dramatic  pieces  written  by  the  author  : 
no  entry  of  the  assignment  to  the  plain- 
tiff had  been  made  m  the  registry  book 
in  pursuance  of  stat.  5  6l^  Vict  c.  45. 
s.  22.  The  letters  of  administration 
were  not  stamped  until  March,  1863. 
Held, 

1.  That  the  plaintiff*  might  maintain 
an  action  for  penalties  under  stat.  3  &  4 
W.  4.  c.  15.  against  the  defendant  for 
representing  the  piece  without  his  license 
within  twenty-eight  years  of  its  publi- 
cation, the  period  for  which  the  sole  li- 
berty of  representation  is  given  by  that 
statute,  although  the  deed  was  not 
registered  under  stat.  5  kQ  Vict.  c.  45. 
s.  22. 

2.  Per  Cockbum  C.  J.  Qucere,  whe- 
ther the  plaintil!'  would  be  entitled  to 
the  benefit  of  stat.  5  &  6  Vict.  c.  45. 
without  registration  of  the  deed  ? 

3.  That  the  defendant  could  not  ob- 
ject to  the  admissibility  of  the  letters  of 


CORPORATION. 

administration  in  evidence,  on  the 
ground  that  they  had  not  been  stamped 
within  six  months  after  the  discovery 
of  the  mistake  in  omittins  to  get  them 
stamped,  and  the  penalty  had  not  been 
paid,  in  pursuance  of  stat.  55  O.  8. 
c.  184.  s.  43.    Lacy  v.  Rhys,  873. 

CORPORATION. 
See  Court,  County. 

COSTS. 

Against  adulterer.  See  Court  for  Di' 
vorce  and  Matrimonial  Causes,  III.  IV. 

Against  party  not  on  the  record.  See 
Ejectment. 

On  appeal  to  the  Exchequer  Chamber. 

A  plaintiff  obtained  judgment  in  this 
Court  which  was  reversed  by  the  Ex- 
chequer Chamber  on  appeal.  On  ap- 
peal to  the  House  of  Lords,  the  judg- 
ment of  the  Exchequer  Chamber  was 
reversed,  and  that  of  this  Court  affirmed. 
Held,  that  the  plaintiff  was  entiUedin 
this  Court  to  recover  tbe  costs  of  the 
proceedings  in  the  Exchequer  Chamber. 
Peeh  v.  The  North  Staffordshire  BaH- 
way  Company,  627. 

At  Quarter  Sessions.  See  Quarter  Ses* 
sions.  Costs  of  Appeal  at. 

Under  Public  Health  Act.  See  PubUc 
Health  Act. 

Of  inquiry  under  Lands  Clauses  Con- 
solidation Act.  See  Lands  Clauses 
Consolidation  Act,  III.  IV. 


COTTON  MILL. 
See  Factory. 

COUNTY  COURT. 
See  Court,  County. 

COURT. 
Of  Aldermen.     See  Bye  Law. 
County. 
I.  SUt.  9  &  10  Vict.  c.  95.  s.  60.  con- 


COURT. 


COVENANT. 
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fers  jurisdiction  on  County  Courts  to 
issue   a  summons   "in  any  district  in 
which  the  defendant  or  one  of  the  defen- 
dants shall  dwell  or  carry  on  his  business 
at  the  time    of   the  action    brought." 
Held. 
(1.)  That  a  corporation  or  railway 
Company  "dwells"  at  the  place 
where  it  carries  on  its  business, 
and 
(2).  That  the  place  where    such   a 
body  carry  on  business  is  where 
they  carry  on  their  general  btui' 
ness ;  not  where  they  carry  on  a 
part,  or  even  a  material  part  of 
their  business. 
(3).  Semhle  that,  within  this  section, 
a  person  may  carry  on  business 
in  more  places  than  one.      In  re 
Brown  v.  The  London  and  North 
Western  Railvcay  Company,  326. 

II.  An  incorporated  railway  Company 
had  its  principal  office  at  Euston  Square, 
in  the  county  of  Middlesex,  where  its 
seal  was  kept,  and  the  meetings  of  its 
directors  ana  shareholders  held.  It  had 
likewise  a  large  station  at  Chester, 
through  which  ran  several  branch  lines, 
and  the  entire  management  of  their  line 
there  was  conducted  by  a  district  superin- 
tendant,  under  the  general  management 
of  the  Conppany  at  Euston  Square :  Held, 
that  the  Company  did  not  "  dwell"  or 
**  carry  on  business"  within  the  district 
of  the  County  Court  where  Chester  is 
situated,    /a. 

See  Replevin. 

For  Divorce  and  Matrimonial  Causes. 

I.  QutBre,  whether  the  Court  for  Di- 
vorce and  Matrimonial  Causes,  under 
Stat.  20  &  21  Vict.  c.  85.  *.  27.,  has  juris- 
diction to  entertain  a  petition  for  the 
dissolution  of  a  marriage  between  Bri- 
tish subjects  when  the  marriage  was  con- 
tracted in  a  foreign  country,  as  in  India. 
Re  Forster  v.  Forster  and Berridge,  187. 

II.  Qu(Bre^  whether  prohibition  lies 
•to  that  Court?     Id. 

III.  On  a  petition  to  that  Court  for 
the  dissolution  of  marriage,  the  Court, 
if  the  adultery  is  proved,  has  power  to 
order  all  the  costs  of  the  proceedings  to 
be  paid  by  the  co-respondent,  althoufl:h 
it  does  not  decree  dissolution  of  the 
marriage.     Id. 


IV.  On  the  21st  March,  1862,  the 
petitioner  filed  a  petition,  in  the  Court 
for  Divorce  and  Matrimonial  Causes,  for 
dissolution  of  the  marriage  between  him 
and  his  wife,  celebrated  in  the  East 
Indies,  according  to  the  rites  of  the 
Church  of  England,  on  the  ground  of 
her  adultery  with  the  co-respondent,  and 
claiming  damages  against  the  co-respon- 
dent :  to  which  the  respondent  and  co- 
respondent respectively  entered  an  abso- 
lute appearance ;  but  afterwards  applied 
to  the  Judge  Ordinary  to  be  allowed  to 
appear  under  protest,  on  the  ground  that 
the  Court  had  no  jurisdiction,  by  reason 
of  the  petitioner  and  respondent  never 
having  been  domiciled  within  its  juris- 
diction ;  which  application  was  refused. 
On  the  trial  of  the  issues  in  December, 
1862,  the  jury  found  that  the  adultery 
was  proved,  and  assessed  the  damages  to 
be  paid  by  the  co-respondent  at  5000/. ; 
and  thereupon  the  Judge  Ordinary  pro- 
nounced a  decree  nisi  for  the  dissolution 
of  the  marriage,  and  ordered  him  to  paj^  all 
the  costs  of  and  incident  to  the  petition. 
Upon  application  by  the  co-respondent 
for  prohibition  to  the  Judge  Ordinary : 
Held,  tKat  the  co-respondent  was  only 
aggrieved  by  the  order  for  payment  of 
the  costs,  which,  if  wrong,  was  ground 
for  appeal,  and  therefore  prohibition 
ought  not  to  issue.    Id, 

Of  equity.   See  Benefit  Building  Society. 
Of  error.  See  Bankrupt^Yl.  Indictment,  I. 
Martial.     See  Indictment,  II. 
Discretion  of.     See  Indictment,  I. 


COVENANT. 
See  BOl  of  Sale,  II. 

CREDITORS. 

Arranorement  with.     See  Bankrupt,  I. 
II.  III.  IV. 

CRIMINAL  INTENT. 
See  Justice  of  the  Peace,  Jurisdiction  of. 

CUMULATIVE  PENALTY. 
See  Cursing,  Profane. 
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DEBAUCHING  DAUGHTER. 


CURSING,  PROFANE. 

I.  A  conTiction,  under  stat.  19  O.2. 
e,  21.  s.  1.,  charging  that  the  defendant 
did  "  profanely  curse  one  profane  curse** 
(setting  it  out)  ^Hwenty  several  times 
repeated,**  and  adjud^in^  him  "forhitf 
said  offence'*  to  forfeit  the  sum  of  21., 
being  a  cumulative  penalty  at  the  rate  of 
2«.  for  each  repetition  of  the  oath,  is 
good.     The  Queen  v.  Scott,  368. 

II.  An  information  for  profanely  curs- 
ing one  profane  curse,  several  times  re- 
peated, is  not  bad  for  duplicity  within 
BUt.  1 1  &  12  Vict,  c,  43.  s.  10.     Id. 

DAMAGES. 

See  Carrier,  II.     Death  by  Negligence. 
Sale  of  Real  Estate. 

Daughter,  debauching.   See  Debauching 
Daughter. 

DEATH  BY  NEGLIGENCE. 

I.  In  an  action  under  stat.  9  &  10 
Vict,  c  93.  to  recover  damages  for  the 
death  of  a  relative  killed  by  the  wrong- 
ful act,  neglect,  or  default  of  another 

Cerson,  the  loss  of  the  reasonable  proba- 
ility  of  pecuniary  benefit  from  the  con- 
tinuance of  the  life  of  the  deceased  is  a 
sufficient  damage  to  maintain  the  action. 
Pym  V.  The  Great  Northern  Railway 
Company,  396. 

II.  The  statute  gives  to  the  personal 
representative  a  cause  of  action  beyond 
that  which  the  deceased  would  have  if 
he  had  survived,  and  based  on  a  different 
principlct    Jd. 

III.  Concessum,  that  in  such  an  action 
no  compensation  can  be  given  by  way  of 
solatium  for  grief  or  loss  of  society  of  the 
deceased.    Id. 

rV.  The  remedy  given  by  this  statute 
is  to  individuaU,  not  to  a  class;  and 
therefore,  on  the  death  of  a  person 
whose  income  arose  from  land  ancl  per- 
sonalty independent  of  any  exertion  of 
his  own,  no  portion  of  which  was  lost  U) 
h\s  family  by  his  death,  the  action  is 
maintainable  if  in  consequence  of  that 


death  the  mode  of  its  distribution  among 
the  members  is  changed.    Id. 

DEBAUCHING  DAUGHTER. 

In  an  action  for  debauching  and  car- 
nally knowing  the  daughter  and  servant 
of  the  plaintiff,  whereby  he  was  deprived 
of  her  services,  the  plaintiff  gave  m  evi- 
dence that  the  daughter  lived  with  him 
as  a  member  of  his  family,  and  was 
always  at  home  at  his  house  doing  the 
work  of  the  house,  assisting  in  his  do- 
mestic affairs,  and  attending  on  his  wife 
who  was  in  ill  health,  from  shortly  after 
six  o'clock  in  the  evening  of  one  day 
until  seven  o'clock  in  the  morning  of 
the  next  day,  and  that  she  slept  in  his 
house:  that  during  the  same  time  she 
was  in  the  service  of  the  defendant, 
hired  as  a  labourer  in  husbandry  to  do 
out  door  work  on  his  farm,  at  the  wages 
of  5s,  per  week,  during  the  usual  hours 
of  labour  for  such  persons,  that  is  to  say, 
from  seven  in  the  morning  until  six 
o'clock  in  the  evening  during  the  months 
of  April,  May,  June,  July,  August  and 
September,  and  from  eight  o'clock  in  the 
morning  to  dusk  during  the  other  months 
of  the  year :  held  that  there  was,  in  point 
of  law,  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  daughter  was 
the  servant  of  the  plaintiff.  Rist  v. 
Faux,  409. 

DEBTOR,   ABSCONDING, 
ARREST  OF. 

See  Arrest  of  Absconding  Debtor, 

DECLARATION. 
See  Replevin.     Injury. 

DEDICATION. 
See  Highway. 

DEED. 

Of  arrangement      See  Bankrupt,  I.  II. 
111.  IV. 

Construction  of.     See  BiU  of  Sale^  II. 

DELAY,  UNREASONABLE. 
See  Carrier. 


DELIVERY  OF  GOODS. 


DISSOLUTION  &c.        1009 


DELIVERY  OF  GOODS. 
See  Carrier, 

DEMAND. 
See  Reasonable  Construction, 
By  agent.    See  BiU  of  Sale^  II. 
''Immediateljupon."  SeeBiUo/Sale^ll, 
Of  warrant.     See  Constable, 

DEPOSIT. 
See  Sale  of  Real  Estate. 

DEPOSITION  IN  CHANCERY. 

See  Evidence. 

DEVISE. 
See  Easement, 

DISCHARGE  OF  SURETY. 
See  Principal  and  Surety. 

DISCOVERY  OF  PROPERTY. 
See  Bankrupt,  VI. 

DISCRETION. 

Of  Court.    See  Indictment,  I. 

Of  Justice  of  the  Peace. 

N.  an  extra-parochial  place  having,  by 
Stat  23  Vict.  c.  12.  s.  1.,  become  a  parish, 
and  by  an  order  of  the  Poor  Law  Board 
added  to  a  Union,  a  contribution  order 
was  made  by  the  guardians  of  the  Union 
upon  C.  the  overseer.  Upon  his  refusal 
to  pay,  the  guardians  applied  to  justices 
for  a  summons  under  stat.  2  &  3  Vict,  c- 
84.  s.  1 .,  which  empowers  them,  if  they 
"  shall  think  fit,**  to  issue  their  warrant 
for  levying  the  amount.  At  the  hearing, 
the  only  ground  which  C.  urged  against 
the  issuing  of  the  warrant  was,  that  as 
the  parish  of  JV.  had  not  at  that  time  any 
paupers  chargeable  to  it,  it  was  unjust 
and  unreasonable  that  the  rate-payers 
thereof  should  be  called  upon  to  pay 
anytiiing  towards  the  ezpensei  of  the 


Union.  The  justices  refused  to  issue 
their  warrant,  adding  that  they  did  so 
in  the  exercise  of  their  discretion.  Upon 
application  under  Stat.  11  &  12  Vict,  e, 
44.  1.  5.,  for  a  rule  on  the  justices  to 
issue  their  warrant,  this  Court  made  it 
absolute,  with  costs.  The  Queen  v. 
Boteler,  Esquire,  and  Another,  Justices 
of  Glamorganshire,  and  Came,  959. 

DISSOLUTION  OF  MARRIAGE, 
SUIT  FOR. 

See  Court  for  Divorce  and  Matrimonial 
Causes,  1.  lU.  IV. 

DISTRESS. 

Goods  of  the  plain  tiff*8  mother  were  as- 
signed to  the  defendant  by  bill  of  sale, 
but,  remaining  in  her  possession,  were 
distrained  for  rent  due  from  her,  and 
duly  appraised,  and  the  landlord,  instead 
of  selling  them,  took  them  at  the  con* 
demned  price  in  satisfaction  of  the  rent 
and  charges,  and  then  gave  them  to  the 
plaintiff,  who  removed  them.  The  de- 
fendant having  followed  and  seized  them : 
Held,  that  there  was  no  sale  by  the  land- 
lord under  stat.  2  W.  ^  M.  sees.  \,c.5, 
s,  2.,  and  therefore  the  property  in  the 
goods  remained  in  the  plaintiff,  notwith- 
standing stat.  11  O.  2.  c.  19.  1.  19. 
King  V.  England,  782. 

See  Licence, 

DISTRIBUTION. 

Of  bankrupt*s  estate.      See  Bankrupt, 
II.  ill.  iV. 

Of  property.  ^QQDeathbyNegUgence,W, 

DISTRICT. 

Board,    Auditor    of.      See    Metropolis 
Local  Management  Act,  II. 


Surveyor, 
Act. 


See  Metropolitan  Building 


DIVORCE   AND   MATRIMONIAL 
CAUSES,  COURT  FOR. 

See  Court  for  Divorce  and  Matrimonial 
Causes. 
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DUPLICITY. 


DOCK  COMPANY. 
See  Lieuy  IIL 

DOCUMENTS,   INSPECTION    OF. 

Declaration  alleging  breaclies  of  an 
asreement  made  between  the  plaintiffs, 
aoanking  Companj,  carrying  on  busi- 
ness amongst  other  places,  at  Bombay^ 
and  the  defendant  who  had  been  their 
agent  there.   Plea  denying  the  breaches. 
Upon  an  order  under  the  Common  Law 
Procedare  Act,   1854,  17  &   18  Vict.  c. 
125.  s,  50.,  for  discovery  of  documents 
relating  to  the  matter  in  dispute,  ob- 
tained Dj  the  defendant,  the  secretary  of 
the  plaintiffs  made  an  affidavit  stating 
that  the  letters  specified  in  a  schedule 
attached  to  the  affidavit  consisted   of 
communications  between  the  head  office 
of  the  plaintiffs*  bank  in   London  and 
their  officers  at  Bombay^  not  forming 
part  of  the  res  gestae,  but  written  after 
the  defendant  had  left  the  service  of  the 
bank  and  the  dispute  in  question  in  the 
cause  had  arisen :  being  on  the  one  part 
instructions  given  and  inquiries  made 
with  the  view  of  obtaining  the  informa- 
tion required  to  enable  the  plaintiffs  to 
decide  as   to  the  mode  of  proceeding 
against  the  defendant ;  several  of  them 
having  been  written  under  the  immedi- 
ate direction  and  advice  of  the  attorney 
for  the  plaintiffs;  and  on  the  other  pari 
their  officers*  reports  and  replies  speci- 
fying the  evidence  which  could  be  ad- 
duced in  Bombay  to  prove  the  breaches 
of  contract  complained  of;  and  that  the 
same  could  not  be   material  to  the  de- 
fendant with  a  view  of  establishing  his 
case.   .The  defendant  made  an  affidavit 
of  his  belief  that  the  correspondence  iii 
the  schedule  was  material  to  the  defence 
of  the  action.    Held,  that  all  this  corre- 
spondence was  conGdential  communica- 
tion which   the   defendant  was  not  en- 
titled  to  inspect.     The  Chartered  Bank 
of  IndiOf  ^c.  V.  Rich^  73. 

DRAMATIC  PIECE. 
See  Copyright 


DUPLICITY. 
See  Bankrupt,  VI.  Cursing,  Profane, 

EASEMENT. 

Devise  as  follows  : — "To  my  nepl 
W.  P.  I  give  the  house  I  now  live 
with  the  outhouse  and  garden  and 
chard,  in  my  own  occupation,  to  1 
and  his  heirs  and  assigns  for  ever. 
give  to  my  niece  C.  P.  the  house  i 
outhouse  and  garden  as  now  in  the  oc 
pation  of  T.  A.  to  her  and  her  h- 
und  assigns  for  ever."  The  house  in 
occupation  of  the  devisor  had  a  pu 
l>elonging  to  it,  which  T.  A.,  who 
occupied  the  other  house  as  yearly  t 
unt  of  the  devisor  for  two  years,  had  b 
accustomed  to  ||go  to  and  draw  w: 
from,  with  her  knowledge  Held,  1 
the  right  to  the  use  of  the  pump 
not  an  easement,  and  did  not  pass  U. 
F.     Poiden  v.  Bastard,  258. 

ECCLESIASTICAL  BENEFIC 
See  Bankrupt,  Y. 

EJECTMENT. 

In  ejectment,  before  as  well  as  s 
The  CJommon  Law  Procedure  Act,  1 
15  &  16  Victc.ie.  St.  186.  221., 
Court  has  jurisdiction  to  order,  by  i 
the  party  really  interested  in  brin 
the  ejectment  to  pay  the  costs  of  the 
fendant.    Mobbs  v.  Vandenbrande,  i 

ELECTION. 

See  Licence, 

Of    town    councillor.     See   Muni 
Corporation, 

EMPLOYERS. 

Threats  against.     See  Threats  og 
Employers, 

ENROLMENT  OF  ARTICLI 
See  ArticUd  Clerk. 


ENTERING  &c. 


EXAMINATION,  &c.        1011 


ENTERING    AND    RESPITING 
APPEAL. 

See  Quarter  Sessions^  Practice  at. 


EQUITABLE. 
Plea.     See  Bankrupt^  III. 


Grounds,  replication  on 

II.  m. 


Sec  Freight, 
Mortgage.    See  Account  Stated. 


EQUITY. 
Court  of.     See  BeneJU  Building  Society. 
Of  redemption.     See  Account  Stated. 

ERROR,  COURT  OF. 
See  Bankrupt,  VI.    Indictment,  I. 

EVIDENCE. 

In  an  action  of  replevin  for  taking 
sbeep,  the  defendant  avowed  for  damage 
feasant  in  the  locus  in  quo  held  bj  him 
as  tenant  under  M,,  the  owner  in  fee. 
On  this  avowrv  issue  was  taken.  At  the 
trial  the  question  was,  whether  the  locus 
in  quo  was  part  of  the  freehold  of  M,, 
who  defended  the  action  in  the  name  of 
his  tenant,  or  was  part  of  the  propertv 
of  the  lord  of  the  manor  within  which 
the  locus  in  quo  lay,  and  who  was  the 
real  plaintiff,  tnough  not  named  as  plain- 
tiff on  the  record.  In  support  of  his 
case,  the  plaintiff  offered  in  evidence  the 
deposition  of  a  witness  in  a  Chancery 
suit  between  one  E,  and  the  said  A/,  in 
which  E,  sought  to  set  aside  a  purchase 
by  him  from  M,  of  the  property  of 
which  the  locus  in  quo  was  alleged  to 
form  part,  on  the  ground  that  M,^  bav- 
ins^ taken  advantage  of  his  situation  as 
solicitor  to  E ,  did  not  give  full  value 
for  the  property.  This  deposition  was 
taken  under  the  old  system  in  Chancery 
previous  to  stat.  15  &  16  Vict,  c.  86., 
namely,  by  an  examiner  sworn  to  se- 
cresy  ;  but  with  publication  before  the 
hearing  of  the  cause,  subsequently  to 
which  both  parties  had  access  to  the 
deposition,  neither  being  bound  at  the 


hearing  to  read  or  use  the  evidence  of 
any  witness.  On  the  hearing  in  Chan- 
cery of  the  cause  ofE.  v.  M.  the  counsel 
for  M,  read  and  used  this  deposition  as 
evidence  to  shew  that  the  property 
which  M.  had  purchased  from  JE,  did 
not  include  the  locus  in  quo.  There 
was  no  privity  whatever  between  the 
lord  of  the  manor  or  the  plaintiff  and 
E.  Held,  by  Cockbum  C.  J.,  and 
Crompton  J.,  Blackburn  J.  dissentiente, 
that  the  deposition  was  receivable  in 
evidence  as  primary  evidence  of  admis- 
sion by  conduct.  Richards  v.  Morgan, 
641. 

See  Bankrupt,  II.  BiU  of  Sale,  L  Bye^ 
Law,  I.  Debauching  Daughter.  DocH" 
ments.  Inspection  of.  Raie,  Jffighway. 
Threats  against  Employers  and  against 
Workmen. 

False.    See  Indictment,  11. 

Reasonable.    See  Fishing. 

EXAMINATION  OF  BANKRUPT. 
See  Bankrupt,  VI. 

EXCHEQUER  CHAMBER. 
Costs  on  appeal  to.    See  Costs. 

EXECUTORY  AGREEMENT. 
See  Account  Stated. 

EXEMPTION   FROM   HIGHWAY 
RATE. 

See  Rate,  Highway. 

EX-MAYOR  OF  BOROUGH. 

See  Justice  of  t^e  Peace,  of  the  Quorum, 

n. 

EXPENSES  OF  INVESTIGATING 
TITLE. 

See  S<de  of  Real  Estate. 

EXPENSES,  ORDER  FOR. 
See  Metropolis  Local  Management  Act. 
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FALSE  EVIDENCE. 


EXTRA-PAROCHIAL  PLACE. 

Sec  Discretion  of  Justice  of  the  Peace. 
Overseer  of  the  Poor,  II. 

FACTOR. 

The  plaintiffs,  cloth  manufacturers, 
were  applied  to  by  JE.,  who  was  a  factor 
and  commission  agent,  for  a  sample  of 
their  cloths,  on  the  representation  that 
he  could  get  them  a  purchaser.  The 
sample  having  been  sent,  E,  afterwards 
told  the  plaintiffs  that  he  had  got  them 
an  order  for  a  certain  number  of  ends  at 
a  stated  price.  The  plaintiffs  required 
to  know  the  ffrm,  and,  S.  being  men- 
tioned  as  the  firm,  they  sent  the  goods 
to  the  warehouse  of  £.,  who  was  to  pass 
them  to  S.J  after  seeing  the  process  of 
perching  performed  upon  them,  for 
which  he  was  to  receive  a  commission 
from  the  plaintiffs  of  Is.  per  end.  E, 
had  no  authority  from  ^9.,  and  he  sold 
the  goods  to  the  defendants,  who  were 
cloth  merchants,  and  bought  them  bon& 
fide.  Held,  per  Wightman  and  Cromp- 
ton  JJ.^  that  E.  was  an  agent  **  in- 
trusted** with  the  cloths  within  the 
meaning  of  The  Factors  Acts,  6  O.  4. 
e.  94.  *.  4.  and  5  &  6  Vict.  c.  39.  s.  4., 
and  consequently  the  purchase  of  them 
from  E.  by  the  defendants  was  pro- 
tected :  per  Blackburn  J.,  that  E.  being 
in  possession  of  the  goods,  he  was, 
according  to  stat.  5  &  6  Vict.  c.  39.  s.  4., 
to  be  taken  to  be  **  intrusted  **  with 
them  by  the  owner,  unless  the  contrary 
was  shewn,  and  that  was  a  question  for 
the  jury.     Baines  v.  Swainson^  270. 

FACTORY. 

Stat.  3  &  4  TK.  4.  c.  103.  s.  1.  pro- 
hibits persons  under  eighteen  years  of 
age  being  allowed  to  work  in  the  night 
in  any  cotton  mill  or  factory  wherein 
any  mechanical  power  is  used  to  propel 
the  machinery,  either  in  scutching, 
carding,  roving,  spinning,  piecing,  twist- 
ing, winding,  throwing,  doubling,  net- 
ting, making  thread  &c.  in  any  such 
mill  or  factory.  By  stat.  7  &  8  Vict.  c. 
15.  s.  73.  any  person  who  shall  work  in 
any  fcctory  either  in  any  manufacturing 


process,  or  in  any  labour  incidei 
t/9t  any  manufacturing  process,  sha 
be  deemed  to  be  employed  thereii 
A.  was  a  manufacturer  of  cotto 
sewing  thread,  and  owner  of  a  fa( 
tory  at  iKf.,  and  of  premises  in  I 
At  the  factory  at  M.  he  doubled  cotto 
yams  into  sewing  thread,  in  hanks  read 
for  the  wholesale  market;  for  the  reta 
dealers  and  small  consumers  it  was  sen 
to  the  premises  in  L.  in  h^mks,  and  thei 
wound  by  machinery  moved  by  steai 
power  on  to  bobbins.  Held,  that  th 
winding  at  the  premises  in  Z.  was  withi 
both  the  above  enactments,  so  as  t 
render  A.  liable  for  not  keeping  a  regij 
ter  of  young  persons  employ^  in  hi 
factory  in  X.,  according  to  the  form  pre 
scribed  in  Schedule  (S)  by  sect.  27  c 
the  later  Act.  Haydofij  appelLml 
Taylor f  respondent,  519. 

FALSE  EVIDENCE. 
See  Indictment^  II. 

FARMER. 
See  Sabbath  Breaking,  L 

FENCING  SHAFT. 
See  Mine. 

FISH,  CLAIM  OF  RIGHT  TO. 
See  Justice  of  the  Peace,  Jurisdiction  oj 

FISHERY. 

See    Fishing.      Justice    of  the    Peaa 
Jurisdiction  of. 

FISHERIES,  SALMON. 
See  Salmon  Fisheries  AcL 

FISHING. 

Upon  an  information  under  stat.  24  i 
25  Vict.  c.  96.  s  24.  against  the  defend 
ant  for  attempting  to  take,  otherwi^ 
than  by  angling,  fish  in  a  river  in  whic 
the  prosecutor  had  a  private  right  c 
fishery,  the  prosecutor  proved  the  pur 
chase  by  him  of  the  manor  of  iS.,  wit 
the    fishery  appurtenant  thereto,   ao' 


FOOTWAY. 


FREIGHT. 
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giive  other  evidence  in  support  of  his 
riglit:  the  defendant  proved  that  the 
river  was  a  tidal  navigable  river,  and 
called  two  witnesses,  who  said  that  they 
had  fished  in  it  for  forty  years  without 
interruption.  The  justices  convicted 
the  defendant.  Held  that  a  bon&  fide 
claim  of  title  to  fish  in  that  place  was 
made  by  the  defendant  before  the  jus- 
tices,  and  that  there  was  no  reasonable 
evidence  on  which  they  could  find  that 
it  was  not  made  bon&  fide,  and  the  con- 
viction was  quashed.  The  Queen  v. 
Stimpeouy  301. 

See  Justice  of  the  Peace^  Jurisdiction  of. 

FOOTWAY. 
See  Injury. 

FOREIGN  MARRIAGE. 

See  Court  for  Divorce  and  Matrimonial 
Causes,  I.  IV. 

FORFEITURE. 
See  Licence. 

FRAUDS,  STATUTE  OF. 
See  Account  Stated.     Statute  of  Frauds. 

FREIGHT. 

I.  In  an  action  for  a  balance  of 
freight  by  the  owner  against  the  char- 
terers of  a  ship,  put  up  as  a  general  ship 
on  a  voyage  from  London  to  San  Fran' 
Cisco  and  VicUnia,  Vancouver's  Island, 
it  appeared  that  by  the  terms  of  the 
charter  the  cargo  was  **  to  be  brought  to 
and  taken  from  alons^side  at  merchants* 
risk  and  expense."  The  freight  was  to 
be  a  lump  sum  of  1650/.,  which  was  to 
be  paid  1000/.  on  sailing,  and  the  re- 
mamder  on  right  delivery  of  the  carffo ; 
•*  say,  if  the  captain  should  so  require, 
one  moiety  at  each  of  the  said  ports  of 
discharge:"  the  ship  was  to  be  con- 
signed to  charterers*  agents  at  port  of 
discharge,  paving  the  usual  commission 
of  not  exceeding  2  per  cent,  on  amount 
of  freight  of  1650/. ;  the  stevedore 
recommended  by  charterers  to  be  "em- 
ployed at  ship*s  expense  at  usual  charge.** 


Owing  to  the  fault  of  the  stevedore  in 
stowing  the  cargo  in  London,  an  expense 
of  78/.  9«.  4d.  was  incurred  at  San 
Francisco  in  getting  at  the  goods  for 
that  place.  W.  Sf  Co.,  the  defendanU* 
agents  at  San  Francisco,  paid  this  sum, 
amongst  other  disbursements,  together 
amounting  to  more  than  the  freight 
payable  at  San  Francisco,  and  claimed 
to  settle  it  in  account  with  the  captain, 
and  threatened  to  arrest  the  ship  unless 
he  would  si^  an  account  between  them 
and  the  plamtiff,  in  which  the  debt  due 
to  them  for  the  disbursement  in  question 
was  brought  to  the  debit  of  the  plaintiff 
and  the  freight  to  a  greater  amount 
than  was  payable  at  San  Francisco  was 
put  to  his  credit :  the  captain,  owing  to 
this  threat,  and  in  order  to  be  at  liberty 
to  proceed  on  the  voyase,  signed  the 
account  under  protest.     Held, 

1.  That  the  78/.  9«.  4d.  was  a  ship's 
disbursement  which  the  plaintiff  was 
bound  to  incur :  that  Tr.  §f  Co.  ad- 
vanced the  money  as  agents  for  the 
plaintiff,  and  therefore  he  was  liable  to 
them  for  the  amount. 

2.  That  the  captain's  signing  the 
account  between  W.  jr  Co.  and  the 
plaintiff  did  not  operat-e  as  a  payment  by 
the  defendants  to  the  plaintifi*  of  the 
balance  of  the  freight.  Roberts  t.  Shaw, 
44. 

II.  In  an  action  for  freight  the  de- 
fendant pleaded  a  set-off,  to  which  the 
plaintiff*  replied,  on  equitable  grounds, 
that  while  the  freight  was  in  the  course 
of  being  earned  he  assigned  it  for  value 
to  A.,  of  which  the  defendant,  before 
the  debt  became  due,  and  before  the 
action  was  brought,  had  notice ;  and 
that  the  plaintiff  was  suing  only  as  trustee 
for  A. :  Held,  no  answer  to  the  plea. 
Wilson  V.  Gabriel,  243. 

III.  Quare,  if  the  replication  had 
alleged  that  the  defendant  had  notice 
before  the  subject-matter  of  the  set-off* 
accrued  ?    Id. 

rV.  In  December  1856,  S.  ^  F.,  of 
London,  owners  of  the  ship  S.,  mortgaged 
it  to  the  plaintiff*  to  secure  the  repay- 
ment of  2500/.,  and  assigned  to  him  all 
the  freights,  earnings,  gains,  profits  and 
advantages  to  be  made,  earned  and 
gotten  by  the  ship,  and  authorised  him 


you 


FREIGHT. 
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to  demand  and  recover  all  sams  dae  for 
freight  and  earnings  of  the  ship.     At 
this  time-  the  S.  was  under  charter  party 
to  sail  to  Cuba  and  back,  which  Toja^e 
she  performed,   and  on  her  arrival  in 
England  in  1857,  default  having*  been 
made  in  payment  of  the    2500/.,  the 
plaintiff  put  a  stop  order  on  the  freight, 
whereupon  S.  Sr  F.   agreed   that  the 
future  freight  should  be  paid  to*  him, 
and  the  captain  was  informed  of  this 
arrangement.    In  Oetoher^  1857,  the  S. 
was  under  charter  to  carry  a  cargo  of 
coab  to  the  Weit  Indies^  and  S.  ff  F, 
arranged  with  1.  jr  Co*  of  Londom,  mer- 
chants, for  a  purchase  of  timber  at  ilf  ., 
in  CubOf  to  be  supplied  by  T.  Sc  Co., 
and  to  be  sent  home  in  the  S.  and  for 
payment  of  which  1.  j*  Co,  had  given 
a  letter    pf  credit  on  M.  Sf  Co,,    of 
Havannah^  undertaking  to  accept  their 
drafU  for  the  cost  of  the  cargo,  upon 
presentation  against  the  shipping  docu- 
ments to  be  forwarded  to  /.    Sc  Co. 
Owing  to  delay  in  the  outward  voyage, 
T,  ff  Co.  disposed  of  the  timber  they 
had  appropriated  as  the  5.*s  cargo,  and 
when  sne  reached  M'  there  was  no  cargo 
ready.   The  captain  however  piirchas^ 
through  T.  if  Co.  a  car^o  on  account  of 
his  owners,  and  on  its  bemg  received  on 
board  gave  to  T.  j-  Co.  a  bill  of  lading, 
in  part  printed,  by  which  be  bound  him- 
self to  deliver  "  in  the  like  good  order  in 
the  said  port,  or  in  such  other  my  mani- 
fest may  appoint,    to  order ,  who 

on  faithful  delivery  thereof  being 

shewn  shall  pay  me  for  freight  and  con- 
veyance   .'  T.  j-  Co.  sent  an  in- 
voice to  M.  8f  Co.  which  stated  that  the 
goods  were  shipped  "  by  order  of  M.  Sf 
Co.,t  of  Havawnah^  and  for  account  of 
risk  of  whom  it  may  concern."  M.  Sf  Co. 
paid  the  amount  of  the  invoice  in  their 
account  with  T.  ^  Co,^  and  drew  on 
i.  Sr  Co.  for  the  amount,  and  sent  the 
bill  of  lading  to  them.  7.  ^  Co.  refused 
to  honour  the  bills,  and  in  consequence 
M.  8f  Co.  arranged  with  the  defendant 
to  accept  and  take  them  up  for  the 
honour  of  the  drawer,  which  he  did, 
receiving  at  the  same  time  from  /.  &'Co. 
the  bill  of  lading  indorsed  in  blank  by 
T.  ff  Co.  S.  Sf  F.  became  bankrupts. 
Upon  an  interpleader  issue,  which  raised 
the  question  whether  the  plaintiff  was 
legally  or  equitably  entitled  to  any 
freight  as  against  the  defendant  : 


1.  Held,  that,  if  there  had  been  n< 
mortgage  of  the  ship,  S.  8f  F.  wouh 
have  b^n  entitled  to  freight  as  agains 
the  defendant,  and  therefore  the  plain 
tiff,  having  taken  possession  of  the  ship 
was  entitled  to  freight  under  the  assign 
ment. 

2.  Qtctfre,  whether,  if  the  bill  of  ladinj 
had  stated  the  cargo  to  be  shipped  oi 
account  of  the  owners  of  the  ship,  am 
it  turned  out  that  the  cargo  was  not  t< 
be  their  property,  there  would  be  i 
claim  for  freight  at  law  or  in  equity 
Oumm  V.  Tyrie,  680. 

FRIENDLY  SOCIETY. 
See  Benefit  Building  Society. 

FUND,  SUPERANNUATION. 
See  Metropolitan  Police. 

GAME. 
See  Poaching. 

GAS  COMPANY,  RATING. 
See  Rate,  Poor,  IL  V. 

GENERAL  LIEN. 
See  Lien. 

GOODS,  DELIVERY  OF. 
See  Carrier. 


GROUNDS  OF  REMOVAL, 
AMENDMENT  OF. 

See  Quarter  Sessions,  I.  II. 


GUARDIANS  OF  UNION. 
See  Settlement^  IV. 

HARBOURS,  DOCKS,  AND  PIE) 
CLAUSES  ACT. 

See  Lien. 

HAYMAKING. 
See  Sabbath  Breaking,  III. 


HEALTH,  BOARD  OF. 


HIGHWAY. 
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HEALTH,  BOARD  OF. 
See  Highway,    Public  Health  Act. 

HIGH  SEAS. 
Offences  committed  on.  See  Indictment,lL 

HIRING  OR  RENTING  A  TENE- 
MENT. 

See  Settlement,  I.  EL.  V. 

HIGHWAY. 

By  the  S,  Improvement  Act,  9  O,  4. 
c.  XX vi,  the  inhabitants  of  that  portion 
of  the  township  of  D.  which  lies  within 
the  limits  of  the  town  of  S.  were  ex- 
empted from  liability  for  the  repairs  of 
the  highways  within  the  parts  of  the 
township  which  are  not  within  those 
limits.  In  1857,  The  Public  Health 
Act,  1848,  11  &  12  Vict,  c,  68.,  was 
applied  to  the  township  of  D.  In  1853, 
A.f  an  owner  of  land,  commenced  laying 
out  and  making  a  road,  which  was  within 
that  part  of  the  township  of  D,  which 
was  not  included  within  the  limits  of  the 
town  of  5.,  and  completed  it  in  1854 ; 
and  on  the  25th  May,  1858,  cave  notice 
to  the  Local  Board  of  Health  of  his  in- 
tention to  dedicate  it  to  the  use  of  the 
public.  Between  commencing  the  road 
and  the  giving  of  the  notice  he  conveyed 
plots  of  land  on  both  sides  of  the  road 
for  buildlnnr  purposes.  Each  of  the  plots 
extended  fbr  the  whole  length  thereof 
fronting  the  intended  road  three  yards 
into  it:  but  there  was  a  covenant  in 
each  deed  of  conveyance  that  the  pur- 
chaser would  leave  the  space  of  three 
yards  open  and  unbuilt  upon,  to  the 
intent  that  it  might  be  added  to  and 
form  part  of  the  road.  The  Local  Board 
refused  to  adopt  the  road  as  a  highway, 
on  the  ground  that  it  had  not  been 
sewered,  levelled,  paved,  flagged  and 
channelled  to  their  satisfaction.  On  the 
30th  August,  1858,  A,  obtained  a  certi- 
ficate of  two  justices  that  the  road  was 
made  in  a  substantial  manner,  and  of 
the  width  required  by  The  Highway 
Act,  5  &  6  W,  4.  c.  50.,  and  caused  this 
certificate  to  be  enrolled  ;  and  on  the 
2l8t  AprU,  1859,  gave  notice  thereof  to 


the  Local  Board.  The  road  was  used 
by  the  public,  and  kept  in  repair  by  A. 
for  twelve  months  after  the  certificate 
was  enrolled.  Upon  an  indictment 
against  the  inhabitants  of  the  township 
of  D.  -for  the  subsequent  non-repair  of 
the  road,  it  was  objected  that  the  in- 
dictment was  too  large,  whereupon  the 
Judge,  doubting  his  power  to  amend, 
decided  that  it  should  be  taken  as 
amended  so  as  to  comprise  only  the  in- 
habitants of  the  parts  of  the  township 
beyond  the  limits  of  the  town  of  S, 

1.  Held  that,  assuming  that  sect.  23 
of  Stat.  5  &  6  >r.  4.  c.  50.  was  not  super- 
seded bj  sect.  70  of  Stat.  11  &  12  Vict, 
c.  63.,  still  the  road  had  not  been  made  to 
the  satisfaction  of  the  Local  Board,  who, 
by  sect.  117  of  the  latter  statute,  were 
the  surveyor  of  highways  within  the 
township  of  2).,  ana  therefore  had  not 
become  a  highway  repairable  by  the  in- 
habitants of  D,  :  per  Wightman  and 
Blackburn  J.  dubitante. 

2.  Concessum,  that  this  was  a  variance 
which  the  Judge  had  power  to  amend 
under  stat.  14  &  15  Ftc^  c.  100. 1. 1.  The 
Queen  v.  The  Inhabitants  of  the  Town* 
ship  of  Jhtkinfield,  158. 

See  Injury.    Metropolis  Local  Manage* 
ment  Act,  11.    Steam  Engine. 

Diversion  of. 

The  town  of  T.  W,  comprises  a  portion 
of  the  parish  of  F.  By  the  T.  W,  Im- 
provement Act,  1846,  Commissioners 
were  appointed  in  whom  the  manage- 
ment and  control  of  the  streets,  foot- 
ways, &c.  within  the  town  were  vested, 
with  powers  to  pave  and  repair  them, 
and  tney  were  made  liable  to  indictment 
in  case  of  the  repair  being  insufficient ; 
but  no  power  was  given  to  stop  up  or 
divert  nighways.  Proceedings  were 
taken  under  The  Highway  Act,  5  &  6 
W.  4.  c.  50.  *.  84.,  for  the  purpose  of 
diverting  a  footway  within  that  portion 
of  the  parish  of  P.  which  was  in  the 
town  of  T,  W,,  and  a  meeting  of  the 
inhabitants  of  F.  in  vestry  assembled 
having  approved  the  new  footway,  two 
justices  made  a  certificate  under  sect. 
85.  By  sect  113  nothing  in  this  Act 
shall  apply  to  any  roads  or  footways 
"which  now  are  or  may  hereafter  be 
pavedf  repaired,  or  cleansed,  broken  np 
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IMMEDIATELY  UPON  DEMAN 


or  diverted,  under  or  by  rirtue  of  the 
proyisions  of  any  local  or  [jersonal  Act 
or  Acts  of  Parliament." 

1 .  Held  that  the  certificate  of  the  jus- 
tices was  bad ;  per  Cockbum  C.  J.  and 
Mellor  J.  on  the  ground  that  the  pro- 
▼isions  of  The  Highway  Act  did  not 
apply ;  per  Cockhwm  C.  J.,  Blackburn 
and  Mellor  J  J.,  on  the  ground  that  the 
meeting  of  inhabitants  to  approve  the 
diverting  of  the  footway  ou^nt  not  to 
have  been  a  meeting  of  the  inhabitants 
of  F.^  but  a  meeting  of  the  persons  who 
under  the  T,  TV.  Improvement  Act, 
1846,  were  liable  to  contribute  to  the 
rates  in  the  district. 

2.  Semhle^  per  Cockbum  C.J.  and 
Blackburn  J.,  that  a  certificate  of  justices 
under  sect.  85  need  not  state  that  the 
proposed  new  highway  is  nearer  and 
more  commodious  to  the  public;  and 
that  R^.  V.  Shiles,  1  Q.  B.  919,  was  not 
rightly  decided  on  this  point.  Wright, 
appellant.  The  Overseers  of  Franty  re- 
spondents, 118. 

Rate.     See  Bate,  Highway. 
Repair  of.    See  Bate,  Highway. 

HOP  GROUNDS. 

See  Tithe  Commutation. 

HOUSE  PIGEONS,  UNLAW- 
FULLY  KILLING  OF. 

By  sUt.  24  &  25  Vict.  c.  96.  *.  23. 
**  Whosoever  shall  unlawfully  and  wil- 
fully kill,  wound,  or  take  any  house  dove, 
or  pigeon  under  such  circumstances  as 
shall  not  amount  to  larceny  at  common 
law  **  shall  forfeit  over  and  above  the 
value  of  the  bird  a  sum  not  exceeding 
2/.  House  pigeons  kept  by  A.  were  in 
the  habit  in  the  daytime  of  flying 
over  and  upon  and  feeding  upon  the 
land  of  B.  He  served  notice  on 
A.  requesting  that  he  would  imme- 
diately cause  them  to  be  destroyed, 
or  prevent  them  from  doing  further 
injury  to  the  appellant's  crops ;  if  not, 
he  would  be  compelled  in  self-defence 
to  shoot  or  otherwise  destroy  them, 
besides  claiming  damages  for  the  in- 
jury he  sustained  from  their  feeding  on 
bis  land.  After  this  B.  found  them 
feeding  on  his  land,  and  fired  at  them 


and  thereby  caused  them  to  rise, 
then  fired  at  them  a  second  time,  i 
killed  one,  which  he  left  on  the  grou 
Held,  that  he  had  not  toUawfuUy  kil 
it  within  the  meaning  of  this  secti 
Taylor,  appellant,  Newmoft,  respondc 
89. 

IMMEDIATELY  UPON  DEMAN 
See  Bill  of  Sale.  ReasonahleConMtructi 

INDEMNIFY,  PROMISE  TO. 
See  Statute  of  Frauds. 

INDIA,  MARRIAGE  IN. 

See  Court  for  Divorce  and  Matriwun 
Causes,  I.  IV. 

INDICTMENT. 

I.  Where  a  clear  defect  of  jurisi 
tion  appears  on  the  face  of  the  ind: 
ment,  or  is  shown  b^  affidavit,  the  Co 
will,  on  the  application  of  the  defendf 
quash  the  indictment  afler  he 
pleaded.  In  a  doubtful  case  the  Co 
will  exercise  its  discretion,  and  leave 
defendant  to  his  remedy  by  writ 
error.    The  Queen  v.  Heane,  947. 

II.  An  indictment  under  The  Na 
Discipline  Act,  1861,  24  &  25  Via 
115.  *.  57.,  charged  that  the  defendj 
un  his  oath  before  a  court  martial,  li 
on  board  of  Her  Majesty's  ship 
then  being  on  the  high  seas,  and  wit 
the  jurisdiction  of  the  Admiralty 
England,  wilfully  and  corruptly 
give  false  evidence,  contrary  tothefo 
of  the  statute  &c.,  and  against  the  pe 
&c.     Qucsre, 

(1.)  Whether  this  was  an  indictm 
for  perjury  within  stat.  22  & 
Vici.  c.  17.  s.  1.,  which  ena 
that  no  indictment  for  that 
fence  (among  others)  be  prefer 
without  previous  authorisati 
&c.? 

(2.)  Whether  that  enactment  exte 
to  ofifences  committed  on  the  h 
seas  ?    Id. 

See  Bankrupt,  VI. 


INFORMATICS  &c. 


INTERESTED  JUSTICE  &c.    lOlT 


INFCRMATION  BEFCRE  JUS- 
TICE  CF  THE  PEACE. 

See  Cursingy  Profane.    Fishing.    High- 
way.    Justice  of  the  Peace.,  Jurisdiction 
'  of.  Metropolitan  Building  Act.  Poach- 
ing.     Threats     against     Employers. 
Threats  against  Workmen, 

INJURY. 

Bj  The  Ryde  Improvement  Act,  1854, 
17  &  18  Vict.  c.  83.,  which  incorporated 
The  Towns  Improvement  Clauses  Act, 
1847,  10  &  11  Vict.  c.  34.,  Commissioners 
for  carrying  the  Act  into  execution  were 
incorporated ;  and  were  empowered  to 
levj  rates  to  a  limited  amount,  and  to 
be  applied  to  specified  purposes.  By 
The  Towns  Improvement  ClaiKCs  Act, 
1 847,  sect.  47,  the  management  of  streets 
is  vested  in  the  Commissioners  ;  by  sect. 
48  they  are  made  surveyors  of  highways  ; 
and  by  sect.  49,  they  are  to  be  guilty  of 
a  misdemeanour  for  neglecting  to  repair 
any  public  highway  within  the  limits  of 
the  special  Act,  ana  liable  to  be  indicted 
in  the  same  manner  as  the  inhabitants 
of  a  parish.  Held,  that  the  Commission- 
ers were  liable  to  an  action  for  injury  to 
a  person  caused  by  a  footway  within  the 
limits  of  the  local  Act  being  out  of  re- 
pair ;  and  that  it  was  not  necessary  to 
aver  in  the  declaration  that  they  had 
funds  applicable  to  the  repair  of  the 
footway.  HartnaU  v.  The  Ryde  Com- 
missioners, 361. 

INQUIRY,  COSTS  OF,  UNDER 
LANDS  CLAUSES  CONSOLI- 
DATION ACT. 

See   Lands   Clauses   Consolidation  Act, 
ill.  IV. 

INSPECTION  OF  DpCUMENTS. 
See  Documents,  Inspection  of 


INSURANCE. 


See   Marine  Insurance. 
Agent, 


Principal  and 


INTEREST  IN  LAND. 
See  Account  Stated. 


VOL.   IV. 
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INTERESTED  JUSTICE  OF  THE 
PEACE. 

See  Salmon  Fisheries  Act. 

IRREMOVABILITY. 
See  Pauper  Lunatic, 

JUDGE  AT  CHAMBERS. 
See  Salmon  Fisheries  Act. 

JUDGMENT,  SIGNING,  AGAINST 
GOOD  FAITH. 

See  Marine  Insurance,  II. 

JURISDICTION. 
Of  Admiralty.   See  Indictment,  IL 

Of  County  Court.  See  Court,  County, 
Replevin,  II. 

Of  Jury  under  Lands  Clauses  Consoli- 
dation Act.  See  Lands  Clauses  Con* 
solidation  Act,  I.  IL 

Of  Justice  of  the  Peace.  See  Justice 
of  the  Peace. 

Of  the  Queen's  Bench.  See  City  of 
London  Company.  Quarter  Sessions,  I. 

JURY. 

Jurisdiction  of,  under  Lands  Clauses 
Consolidation  Act.  See  Lands  Clauses 
Consolidation  Act,  I.  II. 

JUSTICE  OF  THE  PEACE. 

Certificate  of.  See  Highway,  Diversion 
of 

Discretion  of.  See  Discretion  of  Justice 
of  the  Peace. 

Information  before.     See  Cursing,  Pro- 
fane. Fishing.  Highway.  Metropolitan 
Building    Act.      Poaching.      Threats 
against    Employers.     Threats  against 
Workmen. 

Interested.    See  Salmon  Fisheries  Act. 

Jurisdiction  of. 

B.  &8. 
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LABOURER. 


LANDLORD. 


In  answer  to  an  information  before 
two  justices  under  stat.  24  &  25  Vict, 
c.  96.  *.  24.,  for  unlawfully  and  wilfully 
attempting  to  take  fisb  in  water  where 
another  person  had  a  private  right  of 
fishery,  by  angling  at  an  hour  not  be- 
tween the  beginning  of  the  last  hour  be- 
f<ire  sunrise  and  the  expiration  of  the 
first  hour  after  sunset,  the  accused 
justified  under  a  supposed  right  on  the 
part  of  the  public  to  fish  in  that  water. 

1.  Concessum :  that  such  a  ri^ht  of 
fishing  by  the  public  in  a  non-navigable 
river  could  not  exist  in  law. 

2.  Held,  that  the  accused  justifying 
himself  under  the  bon&  fide,  though  mis- 
taken  notion,  of  such  a  ri(;ht,  did  not 
make  such  a  claim  of  right  as  ousted 
the  jurisdiction  of  the  justices. 

3.  Held,  that  it  was  no  defence  that 
the  accused  having  acted  without  crimi- 
nal intent,  there  was  no  mens  rea. 
ffudsouj  appellant,  MacRae^  respondent, 
585. 

See  Benefit  Building  Society.    Fishing. 
Sabbath  Breaking,  III. 

Warrant  of.    See  Constable,   Metropclis 
Local  Management  Act,  I. 

Of  the  quorum. 

L  Stat.  18  &  14  Car.  2.  c.  12.*.  1.  is 
entirely  repealed  by  stat.  35  0. 3.  c.  101 . 
*.  1.,  and  it  is  therefore  no  longer  neces- 
sary for  the  removal  of  a  pauper  that 
one  of  the  removing  justices  should  be 
of  the  quomm;  per  Wightman  and 
Blackbtim  JJ. ;  dissentiente  Cockbum 
C.  J.  The  Queen  v.  The  Inhabitants  of 
Llangian,  249. 

II.  Quare,  whether  the  mayor  and 
ex -mayor  of  a  borough  are  constituted 
justices  of  the  quorum  for  the  borough 
by  The  Municipal  Corporations  Act,  5 
&  6  W.  4.  c.  76.     Id. 


LABOURER. 
See  Sabbath  Breaking,  I.  II. 

LAND. 
Interest  in.     See  Account  Stated, 
Nuisance  to.     See  Nuisance. 


Purchase  of.     See  Benefi  Building  & 
ciety. 

Unlawfully  being  on.     Sec  Poaching. 


LANDLORD. 
See  Distress. 


LANDS  CLAUSES  CONSOLIDA- 
TION  ACT. 

I.  A  jury  summoned  under  Th 
Lands  Clauses  Consolidation  Act,  184^ 
8  &  9  Viet.  e.  18.  s.  68.,  to  assess  th< 
compensation  due  to  a  claimant  fo 
lands,  &c.,  injuriously  affected  by  th 
works  of  a  public  Company,  have  n* 
jurisdiction  to  determine  whether  th 
lands  htfve  been  injuriously  affected 
their  jurisdiction  is  limited  to  assessinj 
the  amount  of  compensation.  Horroik 
V.  The  Metropolitan  Railway  Company 
315. 

II.  The  leaseholder  of  a  house,  wit] 
a  forecourt  abutting  on  a  road,  con 
structed  a  buildinp:  on  the  forecourt 
subsequently  to  which  a  railway  Oim 
pany  made  a  trench  in  the  road  for  th 
purpose  of  constructing  their  railway 
m  consequence  of  which  the  buildinj 
was  deprived  of  its  lateral  support  fron 
the  adjacent  land.  A  claim  having  beci 
made  for  compensation,  a  jury  wa 
summoned  under  The  Lands  Clause 
Consolidation  Act,  1845,  8  &  9  Viei 
c.  18.  s.  68.,  who  found  that  the  sinkin< 
of  the  ground  had  been  caused  by  tli< 
erection  of  the  new  building  upon  it,  an< 
that  the  lands  of  the  claimant  had  no 
been  injuriously  affected  by  the  work; 
of  the  Company.  Held,  that  the  jur] 
had  exceeded  their  jurisdiction.     Id. 

III.  When  lands  are  taken  for  or  in 
jurionsly  affected  by  the  execution  of  th( 
works  of  a  C-ompany,  and  the  party  claim 
ing  compensation  desires  to  have  th< 
amount  settled  by  a  jury,  under  sect  61 
of  The  Lands  Clauses  Consolidation  Act 
1845,  8  &  9  Vict.  c.  18.,  the  costs  of  th 
inquiry  are  regulated  by  sect.  51,  and  th 
offer  of  the  Company  may  be  made  whei 
notice  of  the  time  and  place  of  holding  thi 
inquiry  is  given  by  them  to  tlie  partj 


LAND,  WASTE. 

under  sect.  46,  that  is,  ten  days  before 
the  inquiry.  Re  Haytaard  and  the  Metro- 
polUan  Railway  Company^  787. 

IV.  On  the  10th  June,  H.  gave  notice 
to  a  railway  Company  claiming  com- 
pensation for  structural  damage,  and 
also  for  loss  of  business  occasioned  by 
the  carrying  on  of  the  Company*s  works. 
On  the  30th  June,  the  Company  offered 
70/.  for  structural  damage,  and  30/.  for 
loss  of  business.  On  the  same  day,  this 
offer  being  refused,  they  issued  their 
warrant  to  summon  a  jury.  On  the 
2nd  July  they  made  a  second  offer,  viz., 
100/.  for  structural  damage,  and  501, 
for  loss  of  business.  This  was  also  de- 
clined, and  the  inquisition  was  held,  and 
the  jury  gave  50/.  for  structural  damage, 
and  100/.  for  loss  of  business.     Held, 

(1).  That  the  Company  were  not 
bound  by  their  first  frflfer,  but  might 
make  an  amended  offer  of  a  larger 
amount. 

(2).  That  the  jury  having  given  the 
same  sum  as  the  amount  of  the  amended 
offer,  the  claimant  was  not  entitled  to 
costs  under  sect.  51.     Id. 


LAND,  WASTE. 
See  TUhe  Commutation. 

LETTERS  OF  AD^HNISTRATION. 

See  Copyright. 

LICENCE. 

By  deed  made  the  4th  September, 
1843,  B.  granted  to  A.  licence  to  get  all 
the  copperas  stone  which  might  be  found 
in  a  certain  part  of  the  manor  ofM.  for 
twenty-one  years,  at  the  yearly  rent  of 
25/.,  payable  half-yearly  on  the  24th 
June  ana  25th  December t  with  a  proviso 
that  if  any  part  of  the  rent  should  be 
in  arrear  for  twenty-one  days,  it  should 
be  lawful  for  B.,  his  heirs  and  assigns, 
bjr  notice  in  writing  delivered  to  A., 
his  executors,  administrators  or  assigns, 
to  determine  the  grant.  On  the  Slst ! 
January,  1856,  J.  H.,  who  had  become 
assignee  of  the   licence,    assigned    the 
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licence  to  the  defencfants  by  way  of  mort- 
gage, and  on  the  5th  Auguet^  1857,  it 
was  absolutely  assigned  to  the  defend- 
ants by  arrangement  under  The  Bank- 
rupt Law  Consolidation  Act,  12  &  13 
Vict.  c.  106.,  who  by  oral  agreement 
granted  to  J.  U,  the  enjoyment  of  all 
the  rights  under  it  on  his  payine  the  rent 
-thereby  reserved.  On  the  27 th  March, 
1858,  the  plaintiff,  who  had  purchased 
the  manor  in  August,  1854,  distrained 
goods  of  J.  H.  and  E.  H.  his  son,  lying 
on  the  part  of  the  manor  mentioned  in 
the  licence,  fur  arrears  of  rent  due  at 
Christmas,  1857.  J.  H.  and  -B.  H. 
thereupon  brought  actions  against  the 
plaintiffs  for  the  illegal  distress,  in  which 
he  suffered  judgment  by  default;  and 
in  1858,  negotiations  for  a  settlement  of 
the  actions  and  for  granting  a  new  licence 
to  E.  H.  for  a  further  term  of  twenty- 
one  years,  commencing  on  the  24th  June 
1864,  the  day  on  which  the  grant  of  the 
4th  September,  1843,  would  expire,  were 
carried  on  between  the  attorneys  of  J. 
H,  and  of  the  plaintiff,  and  it  was  ver- 
bally arranged  between  the  plaintiflTi 
attorney  and  the  attorney  for  J.  H.  and 
E.  H.  that  the  actions  should  be  settled 
on  certain  terms,  one  of  which  was,  that 
such  a  licence  should  be  granted  to  E. 
H.  These  terms  the  plaintiff  refused  to 
carry  out.  On  the  Srd  July,  1656,  the 
plaintiff  gave  a  written  notice  to  the  de- 
fendants and  J.  H.,  pursuant  to  the  pro- 
viso, to  determine  tne  licence.  On  the 
\\t\i  January,  1859,  the  defendants  ten- 
dered to  the  plaintiff  50/.  for  two  years 
rent  due  at  Christmas,  1858,  whicn  the 
plaintiff'  refused  to  accept.  In  tresi^ass 
for  breaking  and  entering  the  plaintiff's 
close  and  taking  away  copperas  stone, 
the  Court  having  power  on  a  special  case 
to  draw  inferences  of  fact : 

1.  Held,  that  the  plaintiff,  after  the 
cause  of  forfeiture  had  occurred,  suffi- 
ciently eipressed  and  communicated  to 
the  defendants  his  determination  to 
treat  the  licence  as  existing,  and  wai 
bound  by  that  election,  and  therefore 
the  subsequent  notice  was  inoperative. 

2.  Held,  that  the  tender  of  a  sum 
which  included  rent  accrued  subsequent- 
Iv  as  well  as  prior  to  the  cause  of  for- 
feiture, would  not  by  itself  amount  to  a 
waiver  of  the  forfeiture. 

3.  Q^^Bre,  whether,  the  distress  being 


1020 


LIEN. 


LOCAL  BOARD  OF  HEALTH. 


within  six  months  after  the  cause  of 
forfeiture,  the  period  within  which,  by 
Stat.  8  Avn  c.  14.  ss.  6,  7,  a  lessor  may 
distrain  after  the  determination  of  the 
lease,  would  by  itself  amount  to  an 
electitm  to  treat  the  licence  as  existing  ? 
Ward  V.  Day  and  another^  337. 

LIEN. 

T.  Qucere^  whether  the  general  lien 
of  a  wharfinger  at  common  law  extends 
beyond  wharfage  charges  properly  so 
called.  Dresser  v.  Bosanquet,  Treasurer 
of  the  Commercial  Dock  Company^  460. 

II.  Qiusre^  whether  a  person  entitled 
to  a  general  lien  forfeits  his  right  b^ 
claiming  to  detain  under  colour  of  it 
goods  to  which  it  does  not  extend  ?    Id, 

•III.  The  Commercifd  Dock  Company 
was  created  by  50  G.  3.  c.  207.  (local 
and  personal,  declared  public).  By  51 
O.  3.  c.  66.  (local  and  personal,  de- 
clared public),  the  CJonipany  are  em- 
powered to  distrain  and  sell  ships  for 
non-payment  of  rates  and  charges  due 
for  dockage  of  ships,  receiving,  ware- 
housing, and  storing  goods,  and  if  any 
owner,  consignor  or  consignee  of  any 
goods  or  merchandise  neglects  or  refuses 
to  pay  rates  or  charges,  the  Company 
may  detain  the  goods,  &c.,  until  paid, 
and,  if  removed  before  payment,  may 
distrain  any  ^oods  of  the  owner,  con- 
signor or  consignee,  and  detain  and  sell 
the  same  ;  or  may  prosecute  actions  for 
those  duties.  lO'&ll  Vict.  c.  27.,  The 
Harbours,  Docks  and  Pier  Clauses  Act, 
1847,  sect.  45,  contains  similar  provi- 
sions, which,  by  14  &  15  Vict.  c.  xliii., 
are  extended  to  The  Commercial  Dock 
Company.  The  plaintiff  having  pur- 
chased from  the  owners  some  timber 
stored  at  the  Commercial  Docks,  and 
which  was  entered  in  the  books  of  the 
Company  in  the  name  of  a  broker,  the 
Company  refused  to  transfer  the  timber 
into  the  name  of  the  plaintiff,  on  the 
ground  that  the  broker  was  indebted  to 
them  tor  rent  and  charges  in  respect  of 
other  goods  standing  in  his  name  in  the 
books  of  the  Company,  although  the 
plaintiff  tendered  to  them  the  specific 
rent  and  charges  due  in  respect  of  the 
goods  purchased  by  him.     Held, 


1.  That  the  above  statutes  conferred 
on  the  Company  no  right  to  do  so. 

2.  That  the  Company  could  not  rely 
on  any  general  lien  to  that  extent  by  the 
common  law,  supposing  that  such  ex- 
isted, as  the  statutes  must  be  taken  to 
displace  such  right.     Id. 

LOCAL  BOARD  OF  HEALTH. 
See  Public  Health  Act. 

LORD  MAYOR. 
See  Bye  Law.  City  of  London  Company, 

LORD'S  DAY. 
See  Sabbath  Breaking, 

LUNATIC. 
Asylum. 

The  Lunatic  Asylums  Act,  1853,  16 
&  17  Vict.c.  97.*.  35.,  enacts, that  "no 
lands  or  buildings  already  or  to  be  here- 
after purchased  or  acquired,  under  the 
provisions  of  any  former  Act  or  this 
Act,  for  the  purposes  of  any  Asylum, 
(with  or  without  any  additional  building 
erected  or  to  be  erected  thereon),  shall 
while  used  for  such  purposes  be  assesse<l 
to  any  county,  parochial,  or  other  local 
rates  at  a  higher  value  or  more  improved 
rent  than  the  value  or  rent  at  which  the 
same  were  assessed  at  the  time  of  such 
purchase  or  acciuisition."  Sect.  31 
enables  any  committee  of  visitors  hav- 
ing authority  to  provide  an  asylum  for 
pauper  lunatics,  to  contract  for  the  pur- 
chase of  lands  and  buildings  and  for 
building,  &c.,  or  otherwise  providing 
such  Asylum,  and  rendering  the  same  in 
all  respects  tit  and  ready  for  the  recep- 
tion of  lunatics,  &c.  By  sect.  55  they 
are  directed  to  appoint  a  chaplain  for 
the  Asylum,  and  also  a  medical  superin- 
tcndant,  the  latter  of  whom  must  be 
resident  in  it.  The  committee  of  a  Luna- 
tic Asylum  under  this  Act  appropriated 
lor  their  chaplaiu  a  residence  on  grouncl 
purchased  since  the  passing  of  the  sta- 
tute, but  detached  troia  the  Asylum 
buildings  ;  and  appropriated  for  their 
medical  superintendant  a  house,  reason- 
ably fit  for  a  person  in  his  station  of  life 
and  his  family,  being  on  land  purchased 


MAINTENAxN'CE. 

when  the  Asylum  was  first  erected,  ad- 
joining to  it,  but  not  being  within  the 
curtilage,  and  he  discharged  a  portion  of 
his  official  duties  in  that  house.  Held, 
that  the  chaplain  was  rateable  to  the 
relief  of  the  poor  like  any  other  occu- 
pant, according  to  The  Parochial  Assess- 
ments Act ;  but  that,  by  force  of  sect. 
35,  the  medical  superlntendant  was 
liable  to  be  rated  only  according  to  th6 
value  or  rent  of  the  land  at  the  time  it 
was  purchased.  Congrece  and  Bnish- 
fields  appellants,  The  Overseers  of  Upton, 
respondents,  857. 

Pauper.     See  Pauper^  Lunatic. 


MAINTENANCE. 
Of  bastard  child.     See  Bastard  Child. 
Of  wife.     See  Pauper  Lunatic, 

MANDAMUS. 

I.  After  judgment  on  a  writ  of  man- 
damus to  restore  the  prosecutor  to  the 
olfice  of  Assistant  of  The  Saddlers^ 
Company,  he  served  severail  members  of 
the  Company  with  a  paper  writing,  pur- 
porting to  be  a  peremptory  mandamus ; 
and  at  a  meeting  of  the  Court  of  Assist- 
ants, at  which  he  was  present,  the  paper 
writing  was  read  as  a  copy  of  the  pe- 
remptory mandamus,  and  the  defendants 
restored  him  and  paid  him  fees  for 
attending  the  Court,  and  the  costs  and 
damages  recovered  by  the  judgment. 
The  paper  writing  was  a  fictitious  docu- 
ment. The  prosecutor  was  afterwards 
suspended  for  offensive  conduct  at 
meetings  of  the  Court.  He  then  issued 
a  peremptory  writ.  Held,  that  this  writ 
was  unnecessary,  and  it  was  quashed. 
The  Queen  v.  The  Saddlers^  Company, 
570. 

II.  By  Stat.  21  &  22  Vict.  c.  90.  s.  29., 
if  a  medical  practitioner  shall,  after  due 
inquiry,  be  judged  by  the  General 
Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom  to 
have  been  **  guilty  of  infamoiu  conduct 


MARINE  INSURANCE.      lOii 

in  any  professional  respect,"  they  may, 
if  they  see  fit,  erase  his  name  from  the 
register.  Where  a  medical  officer  has 
been  so  adjudged  guilty  by  the  General 
Council,  and  his  name  erased  from  the 
register,  a  mandamus  will  not  lie  to  re« 
store  it.     Ex  parte  La  Mert,  582. 

MARINE  INSURANCE. 

I.  In  June,  1859,  the  owners  of  a  ship 
valued  at  17,000/.  caused  themselves  to 
be  insured  by  policies  in  the  usual  form 
for  16,000/.  fronx  Bombay  to  Liverpool. 
When  off  Algoa  Bay  she  encountered 
very  severe  weather,  and  sustained  such 
damage  that  it  became  necessary  to  put 
into  Port  Louis,  in  Mauritius,  where  she 
arrived  on  the  21st  August  On  the  8th 
September,  the  master  wrote  to  the 
owners  at  Belfast  a  letter  which  they 
received  about  the  10th  October,  giving 
a  detailed  account  of  the  damage  which 
the  ship  had  met  with,  and  estimates  of 
the  probable  expenses  of  repairing  and 
refitting  her,  &c.  On  the  15th  the  owners 
wrote  a  letter  to  the  captain,  in  which 
they  left  him  to  act  as  he  considered  best 
for  the  interests  of  all  concerned.  On  the 
•8th  December  the  captain  wrote  a  letter 
to  the  owners,  which  they  received  on 
the  9th  January,  1 860,  stating  that  he 
had  made  up  his  mind  to  abandon  and 
sell  the  hull,  &c.,  on  account  and  for  the 
benefit  of  all  concerned.  On  the  13th 
December  he  attended  before  a  notary 
public,  and  formally  declared  that  he 
abandoned  the  ship  to  the  underwriters. 
On  the  7th  January,  I860,  the  ship  wa« 
sold  by  auction  under  his  orders,  and 
was  afterwards  broken  up.  The  owners 
had  bought  the  ship  in  1855  for  20,000/., 
and  20  {>cr  cent,  would  be  a  reasonable 
deduction  in  respect  of  wear  and  tear  at 
the  time  when  the  policy  attached.  The 
cost  of  building  such  a  ship  at  that  time 
would  have  been  20,000/. ;  and  the  cost 
of  repairing  her  10,500/.  Her  value 
after  she  had  been  repaired  would  have 
been  7500/.,  she  being  a  vessel  of  excep- 
tional size  and  class ;  but  an  owner 
wanting  such  a  ship  for  the  particular 
purposes  of  his  trade,  and  having  to  elect 
either  to  sell,  or  to  repair  or  to  purchase, 
would  have  elected  to  repair  her,  for 
such  a  vessel  could  not  have  been  built 
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or  purchased  at  that  time  for  so  small  a 
sum  as  1 0,500/.  On  a  case  stated  between 
the  owners  and  an  underwriter,  the  Court 
hay  ins  power  to  draw  inferences  of  fact : 
Held, 

1.  Per  Erie  C.  J.,  Pollock  C.B.,  TTiZ-. 
lianu  J.  and  ChamieU  and  Wilde  BB., 
affirming  the  judgment  of  the  Court  of 
Queen*s  Bench,  Martin  B.  and  Keating 
J.  dissentientibus,  that  there  was  only 
an  average,  and  not  a  constructive  total 
loss. 

2.  Per  ErU  C.  J^  PoUock  C.  B.,  TTt/- 
Uam»  and  Keating  J  J.,  ChcnmeU  and 
Wilde  BB.,  Martin  B.  dissentiente,  that 
the  notice  of  abandonment  was  not  in 
time.     Grainger  v.  Martin,  9. 

II.  Pending  an  action  it  was  agreed  that 
the  proceedings  should  be  stayed,  and 
that  no  judgment  should  be  signed  if  a 
mortgage  on  the  defendant's  ship  for 
5350j.  were  delivered  to  the  plaintiff 
within  one  week,  and  so  Ions  as  the 
amount  above  mentioned  was  Kept  in- 
sured. A  policy  was  then  effected,  which 
expired  on  the  23rd  September.  On  the 
22nd  the  secretary  of  the  defendants 
wrote  to  insurance  brokers  in  London  to 
effect  an  insurance,  but  in  consequence 
of  some  doubt  about  the  stamp,  and  the 
absence  of  the  secretary  of  the  insurance 
Company,  policies  were  not  issued  until 
the  30th,  though  dated  on  the  24th  and 
27th.  They  were  issued  in  pursuance 
of  the  instructions  given  on  the  22nd, 
and  the  slips  for  the  same  were  delivered 
on  that  day,  which,  according  to  the 
practice  of  insurance  Companies,  are 
considered  honorary  engagements.  The 
plaintiff  having  signed  judgment  and 
issued  execution,  tne  Court  refused  to 
interfere,  as  the  defendants  had  not  per- 
formed  their  undertaking,  and  judgment 
was  not  signed  against  good  faith.  Parry 
T.  The  Great  Ship  Company,  Limited^ 
556. 

See  Principal  and  Agent, 

MARRIAGE. 

See  Court  for  Divorce  and  Matrimonial 
Causes, 

MAYOR  OF  BOROUGH. 

Bt^  Justice  of  the  Peace^ofthe  Quorum^ 
II. 


MEDICAL  REGISTER. 
See  Mandamus^  II. 

MEDICAL  SUPERINTENDANT 
See  Lunatic  Asylum, 

MEDIUM  FILUM  VLSL 
See  Metropolis  Local  Management  At 

MEMORANDA. 

Of  Trinity  Vacation,  1863,  490. 

Of  MichaelmasTerm  and  Vacation,  186 
673. 

Of  Hilary  Term,  1864, 995. 

MENS  REA. 
See  Justice  of  the  PeacCy  Jurisdiction  o 

METROPOLIS  LOCAL  MANAGI 
MENT  ACT. 

I.  Part  of  the  parish  of  A.  was  con 
prised  in  the  F.  and  H.  sewerage  di 
trict,  constituted  by  the  Metropoliti 
Commissioners  of  Sewers  under  stat.  1 
&  12  Vict.c,  112.,  whosepowers expin 
upon  the  passing  of  The  Metropol 
Local  Management  Act,  18  &  19  Ke< 
C.120.  The  whole  of  the  parish  is  withoi 
the  limits  of  the  Metropolis,  as  defin< 
by  the  latter  statute.  By  sect.  181,  i 
debts  and  liabilities  of  the  sewera; 
districts  under  the  Metropolitan  Coi 
missioners  of  Sewers  are  continued,  ai 
the  sums  required  for  payment  there 
are  to  be  raised  by  tne  MetropolitJ 
Board  of  Works  in  those  districts  " 
like  manner  as  the  expenses  of  8U< 
Board  in  the  execution  of  this  Act 
and  in  case  any  district  is  wholly  or 
part  without  the  limits  of  the  Metropol 
as  defined  by  the  Act,  the  Metropolit 
Board  are  to  issue  precepts  to  the  ovc 
seers  of  the  parish  in  which  any  pi 
without  those  limits  is  comprised,  i 
quiring  payment  of  the  necessary  sun 
At  the  expiration  of  sUt.  11  &  12  Via 
1 12.,  a  sum  was  chargeable  upon  thera 
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authorised  to  be  levied  in  the  F,  and  H. 
sewerage  district;  and  the  Metropolitan 
Board  of  Works  issued  their  precept  to 
the  overseers  of  A,  to  pay  a  specified 
sum,  which  thej  charged  upon  that  part 
of  the  parish  which  hiul  been  included  in 
that  district  "  for  defraying  the  expenses 
of  the  said  Board  in  the  execution  of  the 
said  Act,  and  which  they  bad  assessed 
upon  that  part  of  the  parish  *•'•  for  such 
purpose."  The  overseers  having  made 
default,  a  rate  was  made  by  i/.,  a 
person  appointed  by  the  Metropolitan 
Board,  "  for  levying  on  the  said  part  of 
♦he  said  parish  of  A.  the  sum  of,  &c., 
required  by  the  Metropolitan  Board  of 
VV^orks  for  the  pur|K)se8  of  the  said  Act.** 
Upon  an  application  to  a  magistrate  to 
issue  his  warrant  to  enforce  payment  of 
the  rate :  Held,  that  the  rate  was  bad 
cm  the  face  of  it,  as  being  for  a  purpose 
r>r  which  the  Metropolitan  Board  had 
no  power  to  make  it.  The  Queen  v. 
Ingham^  Esquircy  and  WUUamaoUy  205. 

XL  An  Act  of  30  Car,  2.,  for  making 
part  of  the  parish  of  St.  Martin  in  the 
Fields  a  new  parish,  to  be  called  the 
parish  of  St.  Anne  within  the  Liberty  of 
f^estminster,''  enacted  that  '*all  that 
precinct  included  within  the  bounds 
hereafler  expressed,  that  is  to  say,  all  the 
houses,  tenements,   lands  and  grounds 

beginning  at,  &c with  all  Uie  east 

side  of  Soho  Street  to  the  sign  of,  &C., 
being  the  corner  house  at  the  north  end 
of  the  said  Soho  Street  abutting  upon 
the  kin&;*a  highway  or  great  road,**  now 
Oxford  Street,  "  with  all  the  houses  and 
grounds  abutting  on  and  upon  the  said 
road  leading  from  the  said  sign  of**  &c., 
should  be  a  new  parish.  Before  the 
passing  of  The  Metropolitan  Local 
Management  Act,  18  &  19  Vict,  c,  120., 
and  after  the  passing  of  it  down  to  the 
making  of  the  order  afler  mentioned, 
the  vestry  of  the  parish  of  St,  Maryle- 
hone  paved  the  whole  of  Oxford  Street. 
On  the  6th  March,  1857,  the  Metropoli- 
tan Board  of  Works  made  an  order  in 
pursuance  of  sect.  140,  by  which,  after 
reciting  that  Oxford  Street  was  in  more 
than  one  parish,  that  is  to  say,  in  the 
parishes  of  St.  Marylebone,  St.  G.,  St. 
•A,  and  St.  Anne  Soho^  the  whole  of  it 
was  placed  under  the  management  of  the 
vestry  of  St.  Marylehane  for  the  purpose 


of  paving,  &c.  And  on  the  1 4th  Augiut, 
the  vestry  of  St.  Afarylebone,  pursuant 
to  sect.  160,  made  an  order  on  the  Board 
of  Works  for  the  Strand  District,  by 
which,  after  reciting  the  former  order 
and  that  the  vestry  required  the  sum 
after  mentioned  for  the  expenses  of 
executing  the  Act  in  the  part  of  Oxford 
Street  which  is  in  the  parish  of  St.  Anne 
Sohoy  so  placed  under  their  management, 
it  was  ordered  that  430/.  \0s,  9d,  be  paid 
to  them  by  the  Board  of  Works  for  the 
Strand  District.  Upon  a  return  to  a 
mandamus  to  the  Board  of  Works  for 
the  Strand  District,  which  commanded 
them  to  pay  the  sum  of  money  which 
the  vestry  required  for  defraying  the 
expenses  of  executing  the  Act  in  that 
part  of  the  parish  of  St.  Anne  Soho 
placed  under  their  management  by  the 
order  of  the  Metropolitan  Boanl  of 
Works: 

Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Queen*8 
Bench, 

1.  That  the  northern  boundary  of 
the  parish  of  St.  Anne  Soho  extends  to 
the  medium  filum  vise  of  Oxford  Street, 
and  therefore  that  part  of  Oxford  Street 
was  within  the  parish  of  St,  Anne  Soho. 

2.  That  it  was  no  answer  to  the  writ 
that  the  order  of  the  vestry  of  St.  Mary- 
lebone  was  made  for  expenses  incurred 
before  the  date  of  the  order  of  the  Me- 
tropolitan Board  of  Works,  or  that  the 
order  of  the  vestry  ordered  more  than 
was  due. 

3.  Quarcy  whether  there  was  a  remedy 
for  an  overcharge  in  the  order  of  the 
vestry  by  going  oefore  the  auditors  of 
the  accounts  of  the  District  Board, 
under  stat.  18  &  19  Vict,  c.  120.  i.  195., 
or  Stat  25  &  26  Vict.  e.  102.  *.  38.  The 
Queen  v.  The  Board  of  Works  for  the 
Strand  District,  526. 


METROPOLITAN. 

Building  Act. 

I.  By  The  Metropolitan  Building  Act, 
1855,  18  &  19  Vict.  c.  122.  *.  12.,  walls 
are  to  be  constructed  of  such  substances 
and  in  such  manner  as  are  mentioned  in 
Schedule  I.  By  sect.  30,  **  notwithstand- 
ing anything  herein  contained,  eyery 
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public  building  inclnding  the  walls,  &c., 
shall  be  constructed  in  such  manner  as 
may  be  approved  by  the  district  sur- 
vejor,  or,  in  the  event  of  disagreement, 
maj  be  determined  bj  the  Metropolitan 
Board ;  and  save  in  so  far  as  respects 
the  rules  of  construction,  everj  public 
building  shall  throughout  this  Act  be 
deemed  to  be  included  in  the  term 
building,  and  be  subject  to  all  the  pro- 
visions of  this  Act  in  the  same  manner 
as  if  it  were  a  building  erected  for  a 
purpose  other  than  a  public  purpose.** 
Schedule  I.  is  divided  into  ^^Prelimi- 
nary" **  Part  1.  Rules  for  the  walls  of 
dwelling  houses.**  **  Part  II.  Rules  for 
the  walls  of  buildings  of  the  warehouse 
class.**  Clause  8  in  the  preliminary  part 
regulates  the  footings  of  walls.  Sect.*  3, 
the  interpretation  clause, defines  a  public 
building  to  mean  a  church,  &c.  Upon 
an  information  against  a  builder  em- 
ployed in  building  a  church  for  non- 
compliance with  a  notice,  under  sect.  45, 
by  the  district  surveyor  to  make  the 
footings  of  the  walls  according  to  clause 
9,  a  justice  of  the  peace  actmg  under 
sect.  46  ordered  compliance.  Held,  that 
the  manner  of  erecting  public  buildings 
was  not  regulated  by  the  rules  of  con- 
struction in  the  Act,  but  by  the  discre- 
tion of  the  district  survieyor,  subject  to 
an  appeal  in  case  of  disagreement  to  the 
Metropolitan  Board  of  Works,  and  that, 
clause  8  in  the  preliminary  part  of  Sche- 
dule J.  being  a  rule  of  construction,  the 
order  was  bad.  The  Queen  v.  Carru- 
thers^  804. 

II.  Quare,  whether  if  a  public  build- 
ing is  being  erected  in  a  manner  not 
approved  by  the  district  surveyor  or  by 
the  Metropolitan  Board  on  appeal  to 
them,  there  is  a  remedy  under  sect.  45. 
Id. 

Police. 

An  allowance  granted  by  order  of  the 
Secretary  of  State  to  an  officer  or  con- 
stable of  the  Metropolitan  Police, 
charged  on  the  superannuation  fund 
created  by  stat.  2  &  3  Vict  c.  47.  fis. 
22—3,  is  not  payable  as  matter  of  right, 
and  may  be  revoked  at  any  time  by  the 
Secretary  of  State  in  his  discretion. 
The  Queen  v.  The  Receiver  for  the  Me- 
tropolitan  Police  JDistricty  593. 


Sewers.    See  MetropoUt   Local  Mm- 
agemefUAet^  I. 

MINE. 

A  person  entitled  to  tbe  minerali 
under  tbe  land  of  another,  with  licence 
to  make  a  mine  shaft  opening  into  it,  is, 
in  the  absence  of  any  stipulation  to  the 
contrary,  under  a  legal  obligation  to  the 
owner  of  the  surface  soil  to  fence  the 
shaft  so  as  to  prevent  its  being  a  source 
of  danger  to  his  cattle  which  may  be 
upon  it ;  and  is  liable  to  an  action  for 
injury  accruing  to  those  cattle  for  want 
of  such  fencing.  In  re  WiUianu  y, 
Growcott  and  another,  149. 

See  Settlement. 

MINERALS. 
See  Mine. 


MONEY  HAD  AND  RECEIVED. 
See  Principal  and  Agent, 

MORTGAGE. 
See  Account  Stated.  Freight^  IV.  Licence. 

MOTHER,  ADMINISTRATOR  OF. 
See  Bastard  Child. 

MUNICIPAL  CORPORATION. 

The  Municipal  Corporation  Act,  1859, 
22  Vict.  c.  35.  9,  9.,  makes  it  an  offence 
to  personate  or  induce  another  to  perso- 
nate any  person  entitled  to  vote  at  an 
election  of  councillors,  or  falsely  assume 
to  act  in  the  name  or  on  behalf  of  such 
person,  or  wilfully  make  a  false  answer 
to  any  of  the  questions  mentioned  in  the 
Act.  A.,  induced  by  B.,  handed  to  the 
officer  at  the  place  of  voting  a  nomina- 
tion paper  signed  by  C.,  a  person  en- 
titled to  vote,  but  when  asked  whether 
he  was  the  person  whose  name  was 
signed  to  the  voting  paper  answered 
"No.**     Held, 

J.  That  the  offence  of  personating 
was  complete. 

2.  That  a  conviction  of  B.  for  tbe 
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NUISANCE. 
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offence  of  inducing  A,  to  personate  need 
not  set  out  the  means  of  inducement. 

3.  Tliat  it  was  not  necessary  that  the 
conviction  should  shew  that  the  electi(m 
was  duly  held.  The  Queen  v.  Hague^  715. 

See  Justice  of  the  Peace,  of  the  Quorum, 

NATURAL  WATERCOURSE. 
See  Nuisance^  I. 

NAVAL  DISCIPLINE  ACT. 
See  Indictment^  II. 

NAVIGABLE  RIVER. 
See  Fishing. 

NAVIGATION. 
Sec  Tamar  Manure  Navigation  Company, 

NECESSITY,  WORK  OF. 
See  Sabbath  Breaking,  I.  HI. 

NEGLECT,  CONTINUOUS. 
See  Vaccination. 

NEGLIGENCE. 
See  Death  by  Negligence. 

NON-NAVIGABLE  RIVER. 
See  Justice  of  the  Peace,  Jurisdiction  of, 

NOTICE. 

Of  abandonment.     See  Marine  Insur- 
ance, 1. 

Of  action.    See  Constable,  Action  against. 

Of  appeal  at   Quarter  Sessions.      See 
Quarter  Sessions,  Practice  at. 

Of  chargeability.    See  Quarter  Sessions, 
Practice  at. 

NOXIOUS  VAPOURS. 
See  Nuisance, 

NUISANCE. 
I.  A.  was  possessor  and  occupier  of 
an  ancient  mill  and  lands  adjoining,  and 
carried  on  therein  the  business  of  a  ma- 


nufacturer of  paper,  which  had  from  time 
immemorial  been  carried  on  in  them. 
The  mill  and  lands  were  situate  in  a 
y alley  at  the  foot  of  a  rannre  of  hills 
sloping  towards  and  termmating  in 
a  tall  precipitous  rock  abutting  upon 
them.  Insiae  this  rock,  and  at  the  ele- 
vation of  a  few  feet  above  the  lands,  was 
from  time  immemorial  a  natural  cavern, 
and  the  water  produced  by  the  rainfall 
on  a  portion  of  the  hills  ran  by  under, 
ground  passages  into  it,  and,  after  tra- 
versing the  floor  of  the  cavern  in  a 
defined  stream,  flowed  by  an  under- 
ground passage  out  of  the  cavern  into 
an  open  natural  basin  in  the  lands  of  A,^ 
and  from  thence  in  an  open  and  defined 
stream  to  the  mill  in  a  pure  and  unpol- 
luted state.  In  the  year  1857,  B,  be- 
came possessor  and  occupier  of  land  and 
premises  on  the  summit  of  the  hills,  at 
a  hic^her  elevation  than  the  cavern,  and 
worked  on  them  a  machinery  for  ex- 
tracting from  the  soil  minute  particles 
of  lead  intermixed  with  it.  In  working 
this  he  constructed  eight  "  buddies,"  or 
circular  pits,  in  the  surface  of  the  around, 
into  which  water  was  brought  through 
artificial  cuts.  From  these  buddies 
polluted  water  was  discharged  into 
drains  communicating  with  two  "  swal- 
lets,"  or  natural  rents  existing  from 
time  immemorial  in  the  limestone  rock 
of  the  hills,  and  having  an  underground 
passage  for  water  communicating  with 
an  outlet,  at  which  the  water  escaped 
in  an  open  stream  at  their  foot.  The 
water  passages  from  these  two  swallets 
communicated  with  the  cavern:  through 
which  the  polluted  water  flowed,  and 
from  thence  mingled  with  the  stream 
flowing  through  the  cavern  into  the 
basin,  and  thence  to  A,*8  lands  and 
mill,  whereby  the  water  was  fouled : 
held  that  an  action  for  fouling  the 
stream  was  maintainable  by  A.  against 
B.    Ilodgkinson  v.  Ennor,  229. 

II.  In  an  action  for  a  nuisance  to  a 
messuage,  dwelling  house  and  premises 
caused  by  noxious  vapours  proceeding 
from  smelting  works  upon  land  of  the 
defendants,   to    which    the    defendants 

f)lcaded  the  general  issue,  the  Judge 
aid  down  the  law  to  the  jnry,  that 
every  man  is  bound  to  use  his  own  pro- 
perty in  such  a  manner  as  not  to  injure 
the  property  of  his  neighbour,  unless  by 
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OCCUPATION. 


OWNER. 


the  lapse  of  a  certain  period  of  Ume  he 
haa  acquired  a  prescriptive  right  to  do 
80.  But  that  ttie  law  does  nut  regard 
trifling  inconveniences ;  everj  thing 
must  be  looked  at  from  a  reasonable  point 
of  view  ;  and  therefore,  in  an  action  for 
nuisance  to  property  by  noxious  vapours 
arising  on  the  land  of  another,  the  injury 
to  be  actionable  must  be  such  as  visibly 
to  diminish  the  value  of  the  property 
and  the  comfort  and  enjoyment  of  it. 
That,  in  determining  that  question,  the 
time,  locality,  and  aU  the  circumstances 
should  be  taken  into  consideration ;  that 
in  counties  where  great  works  have  been 
erected  and  carried  on,  which  are  the 
means  of  developing  the  national  wealth, 
persons  must  not  stand  on  extreme 
rights  and  bring  actions  in  respect  of 
e\eTj  matter  of  annoyance,  as,  if  that 
were  so,  business  could  not  be  carried 
on  in  Uiose  places.  And  he  directinl 
them  to  find  accordingly.  Held  by  this 
Court,  and  aflirmed  by  the  Exchequer 
Chamber,  no  misdirection,  as  being  in 
accordance  with  the  decbion  of  the  ma- 
jority of  the  Court  of  Exchequer  Cham- 
ber m  Bamford  v.  Turrdey,  3  B.  ^  S. 
66.  Tipping  v.  Tlie  St,  Helen's  Smelting 
Company  (^Limiied)^  608. 

OCCUPATION. 

See  Rate,  Poor,  Settlement,  I.  II.  V.     ;  For  ecclesiastical  purposes.    See  Buria 

Board, 

OFFER  OF  COMPENSATION. 


See  Landi  Clauses  Consolidation  Act, 
m.  IV. 

ORDER. 

For  expenses  under  Metropolis  Local 
Management  Act.  See  Metropolis 
Local  Management  Act,  II. 

Of  Poor  Law  Board.  See  Discretion 
of  Justice  of  the  Peace, 

Of  removal.  See  Quarter  Sessions,  I.  II., 
and  Practice  at, 

OVERCHARGE. 
See  Metropolis  Local  Management  Act, 

OVERSEER  OF  THE  POOR. 
I.  The  appointment  of  one  person  only 


as  overseer  of  the  poor  of  a  parish  is  voi( 
under  stat.  43  Eliz.  c.  2.  i.  1.,  which  re 
quires  the  appointment  to  the  office  o 
*^  four,  three  or  two  substantial  house 
holders,**  although  there  is  no  otbe 
householder  resident  in  the  parish  bu 
the  person  appointed,  like  Queen  y 
Cousins,  849. 

II.  To  bring  a  place  within  the  mean 
ing of  Stat.  20  l^icf.  c.l9.«.2.,which  enacts 
that  **  if  in  any  extra-parochial  place  i 
shall-  appear  to  the  justices  that  tw( 
overseers  cannot  conveniently  be  ap 
pointed  from  the  inhabitant  householder 
thereof,  such  justices  may  appoint  om 
only,**  it  is  not  sufficient  that  the  Regis 
trar  General,  in  his  report  on  the  census 
entered  such  place  as  extra-parocbial 
if  in  fact  it  is  not  extra-parochial  no: 
reputed  to  be  such.    Id, 

See  Metropolis  Local  Management  Act,  I 

OWNER. 
Of  mine.     See  3fine, 
Of  surface.    See  Mine. 

PARISH. 
See  Metropolis  Local  Management  Ad 

PARISHES,  UNION  OF. 

cclesiastical  purposes.    See  B 
ard. 

For  settlement    See  Settlement,  IV. 


PARLIAMENTARY  SURVEY. 
See  Rate,  Highway, 

PARTY  NOT  ON  THE  RECORD, 
COSTS  AGAINST. 

See  Ejectment, 

PAUPER. 

See  Justice  of  the  Peace,  of  the  Quorum 

Rate,  Poor,  VI.     Settlement,  liL 
Lunatic. 

The  expense  of  the  maintenance  of 
wife  in  a  lunatic  asylum,  &c.,  she  havinj 
been,  on  the  application  of  her  husbanii 
received  into  the  workhouse  as  charge 
able  to  the  parish,  and  removed  to  th 
asylum  under  an  order  obtained  in  pur 
suance  of  stat.  16  &  17  VicL  c.  97.,  i 
j  relief  given  to  the  husband,  so  as  t< 
'  prevent  his  acquiring,  under  stat  9  &  1< 


PAYMENT. 


POACHING. 
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Viet,  c.  66.,  a  status  of  irremovabilitj 
bj  residence  in  the  parish  during  that 
time.  Per  Cockbum  C.  J.  and  Slack- 
hum  J.,  Wightman  J.  dissentiente.  The 
Queen  t.  The  Overseers  of  St,  Oearge^ 
Bloomsbury^  108. 

PAYMENT. 
See  Bia  of  Sale,  11.  Freight,!. 

PEACE. 

Clerk  of.  See  Quarter  Sessions,  Costs 
of  Appeal  at. 

Justice  of  the.    See  Justice  of  the  Peace. 

PENALTY. 

See  Articled  Clerk,  I.  II.  Copyright. 
Cursing,  Profane.  Sabbath  Breaking, 
I.     Vaccination, 

PEREMPTORY  MANDAMUS. 
See  Mandamus,  1. 

PERJURY. 

Semble,  that  taking  a  false  oath  before 
a  court  martial  is  perjury  at  common 
law.     2'he  Queen  v.  Heane,  947. 

See  Indictment,  11. 

PERSONAL    REPRESENTATIVE. 
See  Death  by  Negligence,  II. 

PERSONATION. 
See  Municipal  Corporation. 

PLACE,  EXTRA-PAROCHIAL. 

See  Discretion  of  Justice  of  the  Peace. 
Overseer  of  the  Poor,  II. 

PLEA  TO  ACTION  ON  CON- 
TRACT. 

See  Contract. 

PLEA,  EQUITABLE. 
Sec  Bankrupt,  III. 


POACHING. 

Upon  an  information  against  a  person 
under  stat.  25  &  26  Vict.  c.  114.  s.  2., 
for  having  obtained  game  by  unlawfully 
being  on  land  in  search  or  pursuit  of 
game,  it  is  not  necessary  to  prove  an 
actual  search  of  the  person  by  the  con- 
stable if  game  was  seen  upon  the  person. 
Hall,  appellant,  Knox,  respondent,  515. 

POLICE. 
See  Metropolitan  Police. 

POLICY  OF  INSURANCE. 

See  Marine  Insurance.    Principal  and 
Agent. 

POLLUTING  WATERCOURSE. 
See  Nuisance,  I. 

POOR  LAW. 

Auditor.     See  SeUUment,  IV. 

Board.     See  Discretion  of  Justice  of  the 

Peace. 
Guardian.    See  Settlement,  IV. 

POOR  RATE. 
See  Rate,  Poor. 

POSSESSION  OF  SHIP. 
See  Freight,  IV. 

PRACTICE. 

At    Judges*  Chambers.     See    Salmon 
Fisheries  Act. 

Of  Insurance  Companies.    See  Marine 
Insurance,  II. 

At  Quarter  Sessions.    See  Quarter  SeS' 
.\ions, 

PRIMARY  EVIDENCE. 
See  Evidence. 

PRIVATE   RIGHT  OF  FISHERY. 
See  Justice  of  the  Peace,  Jurisdiction  of 
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PRINCIPAL  AND  AGENT. 

^.,  as  agent  for  a  foreign  owner, 
entered  into  a  policy  of  insuran«!e  on  a 
ship  in  the  usual  form.  At  the  time  of 
effecting  the  insurance  A,  was  in  posses- 
sion of  a  letter  from  the  captain,  inform- 
incT  him  that  the  ship  had  received 
injury,  which  fact  he,  without  fraudulent 
intention  to  deceive,  omitted  to  disclose 
to  the  underwriters.  The  ship  was  lost, 
and  B.,  one  of  the  underwriters,  paid  to 
A.  his  amount  of  the  insurance ;  but, 
having  subsequently  become  acquainted 
with  the  above  circumstance,  brought 
an  action  for  money  had  and  received 
against  him  to  recover  it  back.  A..,  before 
he  was  aware  of  B*a  intention  to  dispute 
the  policy,  and  acting  bonft  fide  through- 
out, transmitted  to  his  principal  the 
money  he  had  received  from  the  various 
underwriters ;  with  the  exception  of  a 
certain  amount  for  which  he  had  allowed 
the  principal  credit  in  a  settled  account, 
and  of  another  which,  with  the  authority 
of  the  principal,  he  had  expended  in  a 
suit  brought  by  him  on  behalf  of  the 
principal  against  C,  another  underwriter 
on  the  policy  :  held, 

1.  (In  accordance  with  the  decision 
in  RusseU  v.  Thornton,  4  H,Sf  N.  788, 
affirmed  on  error,  6  Id.  140),  that,  in 
consequence  of  the  concealment  from 
the  underwriters  of  the  fact  stated  in 
the  captain's  letter,  the  policy  was  void- 
able at  the  election  of  the  underwriters. 

2.  That  A.  being  only  an  agent,  of 
which  B,  was  aware,  and  having,  with- 
out notice  of  ^.'s  intention  to  repudiate  : 
the  contract,  paid  over  to  his  principal  | 
the  amount  received  from  the  under-  i 
writers,  B.  was  not  entitled  to  recover  j 
back  from  A,  his  amount  of  the  insu-  | 
ranee.  j 

3.  That  there  was  no  difference  in 
this  respect  between  the  money  actually  \ 
paid  over  by  A.  to  his  principal,  and  the 
moneys  which  had  either  been  allowed  I 
in  account  between  them  or  expended 
in  the  suit  against  C  UoUaitd  v.  Rus- 
teU,  14. 

See  Documents,  Inspection  of, 

PRINCIPAL  AND  SURETY. 
I.  By  a  deed  of  arrangement  under 


The  Bankruptcy  Law  Consolidation  Ac 
1849,  it  was  proposed  that  P,  shou 
carry  on  his  business  under  inspectoi 
ship  for  the  benefit  of  all  his  crc<litor! 
that  the  plaintiffs,  creditors  of  P.,  wl 
held  various  securities  for  their  deb 
should  be  paid  a  certain  sum  in  full,  ar 
a  composition  on  the  residue  of  the 
debt  by  instalments,  they  covenantir 
not  to  enforce  claims  against  any  parti< 
to  the  bills  in  their  hands  who,  as  b4 
tween  themselves  and  1\  were  not  the 
liable  on  the  bills ;  but  the  rights  of  tli 
plaintiffs  against  all  parties  to  the  bil 
in  their  hands  (whether  liable  or  not  t 
P.  as  between  him  and  such  parties 
were  not  to  be  prejudiced  in  the  ever 
of  the  proposals  not  being  carried  int 
effect.  It  was  provided  that  the  credi 
tors  (except  as  mentioned  in  the  pro 
posal)  who  should  execute  the  deef 
and  who  should  hold  any  securitie 
upon  which  any  other  persons  shoul 
be  liable,  should  not  be  prejudiced  a 
to  their  rights  and  remedies  against  sue! 
persons :  and  that  the  deed  should  no 
extend  to  prevent  the  creditors  partie 
thereto,  other  than  as  provided  fur  ii 
the  proposal,  from  enforcing  or  other 
wise  obtaining  the  full  benefit  of  an; 
mortgage,  &c.,  upon  any  estate  or  effect* 
whether  belonguig  to  P.  or  any  othe 
person,  or  from  suing  any  other  person 
who  might  be  liable  or  accountable  io 
the  payment  of  all  or  any  part  of  thei 
debts  either  as  drawers,  indorsers  o 
acceptors  of  any  bills  of  exchange,  &c 
Under  this  deed,  which  was  in  force  fo 
more  than  two  years,  time  was  given  t( 
P.,  the  principal  debtor  :  he  then  niad( 
default  in  paying  the  first  instalment 
In  an  action  against  the  acceptor  of  on 
of  the  bills  of  exchange,  of  which  th* 
plaintiffs  were  holders  at  the  time  whei 
the  deed  was  executed,  and  which  th< 
defendant  had  .-iccepted  for  the  accommo 
dation  of  P.,  though  the  plaintiffs  hac 
no  notice  of  thjit  fact;  held  that  tin 
effect  of  the  deetl  was  to  discharge  th< 
defendant  in  euuity,  and  therefore  then 
was  an  equitable  defence  to  the  action 
Bailey  v.  Edwards,  761. 

II.  Qtuere,  whether,  in  order  to  enabh 
a  surety  to  raise  at  law  a  defence  on  tht 
ground  that  time  has  been  given  t4>  th< 
principal,  it  is  necessary  to'  shew  th.ii 
the  original  contract  between  the  plain- 
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tiflr  and  defendant  was  that  of  creditor 
and  surety  ?     Id, 

PROFANE  CURSING. 
See  Cursingj  Profane, 

PROFITS  OF  BENEFICE. 
See  Bankrupt,  V. 

PROHIBITION. 

See  Court  for  Divorce  and  Matrimonial 
Causes,  II. 

PROMISE  TO  INDEMNIFY. 
See  Statute  of  Frauds, 

PUBLIC. 

Building,  construction  of.     See  Metro- 
politan Building  Act, 

Company.     See  Lands  Clauses  Consoli- 
dation Act, 

Health  Act. 

Arbitrators  under  The  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.,  before 
they  entered  on  the  reference,  but  after 
the  twenty-one  days  within  which,  by 
sect.  125,  they  ought  to  make  their 
award,  appointed  an  umpire.  By  sect. 
127  the  costs  are  in  the  discretion  of 
the  umpire,  and  the  submission  may  be 
made  a  rule  of  Court.  The  umpire 
awarded  the  amount  of  compensation  to 
be  made  to  the  plaintiff,  and  that  the 
costs  of  the  reference  should  be  paid  by 
the  Local  Board  of  Health.  Held  by 
the  Exchequer  Chamber, 

1.  Aflirming  the  judgment  of  the 
Queeirs  Bench,  that  the  appointment  of 
the  umpire  was  not  too  late. 

2.  Reversing  the  judgment  of  the 
Q.ueen^s  Bench,  that  the  plaintiff  was  en- 
titled to  maintain  an  action  for  the  costs 
before  they  had  been  taxed.  Holdsworth  v. 
Wilson,  late  Barsham,  Clerk  to  the  Local 
Board  of  Health  for  the  District  of  West 
Ham,  in  the  county  of  Essex,  1 . 

See  Hightouy. 


Purpose,  building  held  for.     See  Rate^ 
Poor, 

PUMP. 
See  Easement, 


PURCHASE  OF  LAND. 
See  Benefit  Building  Society, 

QUARTER  SESSIONS. 

I.  This  Court  has  no  jurisdiction  to 
review  an  amendment  of  grounds  of 
removal  made  by  the  Quarter  Sessions 
under  11  &  12  Vict,  c,  31.  ss,  4  &  7. 
The  Queen  v.  The  Inhabitants  of  Llan^ 
genny,  311. 

II.  The  power  of  amendment  con- 
ferred on  the  Quarter  Sessions  by  that 
statute  is  not  confined  to  making  perfect 
grounds  of  removal  previously  unper- 
fect,  but  extends  to  the  introduction  of 
new  grounds  of  removal.     Id, 

Costs  of  appeal  at. 

An  order  under  stat  12  &  13  Vict, 
c.  45.  *.  5.,  for  payment  of  the  costs  of 

I  appeal  made  m  a  Court  of  Quarter 
Sessions,  directing  that  the  costs  be  paid 

I  to  the  clerk  of  the  peace  instead  of  to 
the  successful  party,  is  good ;  per  Cock^ 
bum  C.  J.,  Blackburn  and  mellvr  J  J., 
dubitante  Wightman  J. :  affirmed  in  the 
Exchequer  Chamber  ;  consisting  of 
Erie  C.  J.,  Pollock  C.  B.,  WiUiams  and 
Willes  J  J.,  and  BramweU  and  ChanneU 
BB.     Oay  v,  Matthews,  425. 

Practice  at. 

I.  An  order  for  the  removal  of  a 
pauper  and  his  family  from  the  parish 
of  F,  to  the  parish  of  C.  was  made  on 
the  18  th  August,  1860,  and  notice  of 
chargeability,  accompanied  by  a  copy  of 
the  order  and  a  statement  of  the  grounds 
thereof,  including  the  particulars  of  the 
settlement  relied  on,  were  sent  on  the 
30th  August,  and  received  oh  the  1st 
September,  and  a  copy  of  the  depositions 
was  delivered  on  the  19th  September. 
On  the  1 2>t  October  notice  of  appeal  to 
the  next  Quarter  Sessions  for  the  county. 
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of  S,  was  ffiven.  Those  Sessions  were 
held  for  the  Eastern  division  of  that 
county  on  the  15th  October  at  A,,  and 
for  the  Western  division,  within  which 
the  respondent  parish  was  situate,  on 
the  18th  October,  at  B,  The  appellants 
did  not,  at  anj  time  on  or  before  the 
day  and  year  last  aforesaid,  send  or 
deliver  to  the  respondents  any  statement 
in  writing  or  otherwise  of  the  grounds 
of  the  appeal.  By  the  custom  and  prac- 
tice of  those  Sessions  eight  days  notice 
of  appeal  was  required.  The  appellants 
applied  to  the  Sessions  at  B,  to  receive 
and  enter  the  appeal,  and  to  respite  it 
to  the  next  Quarter  Sessions  as  matter 
of  right,  and  without  shewing  any  rea- 
son for  the  delay.  Held,  in  the  Exche- 
quer Chamber,  consisting  of  Erie  C.  J., 
PoUoek  C.  B.,  Keating  J.,  ChanneU  and 
PigoU  BB.,  that  they  had  no  right  to  do 
so :  reversing  the  decision  of  the  Queen*s 
Bench,  consisting  of  Crompton  and  Mel- 
lor  J  J.,  dissentiente  Blacklmm  J.,  2  B. 
ff  S,  664 ;  and  overruling  Reg,  v.  The 
Justices  of  SuffoUtj  Bedwell  A^h  v.  Wool- 
pU,  4  Dowl,  %-  L.  628,  16  Z.  J.  itf.  C, 
3d  ;  and  thus  far,  Rex  y.  The  Justices 
of  Suffolk,  4  A,  ^  E.  3)9,  and  the  cases 
^undfed  upon  it.  Tlte  Queen  v.  The 
Justices  of  Sus;:ex^  966. 

II.  The  next  Sessions  after  service  of 
an  order  of  removal  having  jurisdiction 
over  an  appeal  against  it,  must  be  ascer- 
tained by  reference  to  the  date  of  the 
orginal  Sessions  for  the  county,  and  not 
of  any  adjournment  thereof.    Id, 

III.  But  where  for  j^ractical  conve- 
nience the  county  is  divided  into  dis- 
tinct divisions,  and  in  each  division  a 
distinct  Court  is  held,  so  that  all  the 
questions  locally  arising  within  each 
division  by  practice  belong  to  that  divi- 
sion, and  all  the  process  for  that  division 
is  returnable  at  the  Court  for  that  division, 
and  the  nanels  of  the  jurors  are  made 
out  for  that  division,  and  the  rules  of 
practice  made  by  the  Court  of  each 
division  for  the  conduct  of  business  in 
it  assume  that  the  day  when  the  Court 
for  that  division  begins  it^  sittings  is  the 
first  day  of  the  Sessions  for  that  divi- 
sion, the  conduct  of  an  appeal  suit  which 
hns  been  properly  commenced,  and 
which  belongs  to  one  of  those  divisions, 


QUASHING  INDICTMENT. 

should  be  goyemed  by  the  rules  of  prac- 
tice for  that  division,  in  the  same  man- 
ner as  the  notices  and  summonses  and 
proceedings  other  than  those  relating  to 
appeals  against  orders  of  removal  and 
poor-rates  are  governed  thereby.    Id. 

IV.  Qu4gre,  whether  the  Sessions  for 
each  division  of  the  county  of  Sussex 
are  original  Sessions  ?     Id. 

QUASHING  INDICTMENT. 
See  Indictment^  I. 

QUORUM. 

Justice  of.     See  Justice  of  the  Peace,  oj 
the  Quorum. 

QUO  WARRANTO. 
See  Bye-Law. 

RAILWAY  COMPANY. 

See  Carrier.  Court,  County,  Rate, 
Poor,  I.  Lands  Clauses  ConsoHdation 
Act. 

RATE. 

Highway. 

in  an  action  against  the  suryeyor  of 
highways  of  the  parish  of  S.  for  dis- 
training on  the  goods  of  the  plaintiff 
for  arrears  of  a  highway  rate,  it  appeared 
that  the  plaintiff  was  occupier  of  one  of 
two  farms  in  the  ty thing  of  W.,  in  that 
parish.  The  occupiers  in  W.  had  never 
paid  highway  rate  for  the  parish  of  5. 
until  1857,  though  they  had  been  rated 
to  the  poor  rates  of  the  parish,  and  they 
had  always  done  the  necessary  repairs 
to  the  roads  in  W.  Among  other  docu- 
ments to  prove  that  W,  was  a  distinct 
tything,  a  parliantentary  survey  made 
in  the  time  of  the  Commonwealth  was 
admitted  In  evidence.  In  1857  a  high- 
way rate,  in  which  the  plaintiff  was 
assessed,  was  made  for  the  parish,  and 
affirmed,  first  by  the  Quarter  Sessions, 
and  afterwards  by  this  Court,  on  a  case 
stated  by  the  Sessions.  In  «/if/y,  1861, 
the  rate  in  question  was  made,  and  the 
plaintiff*  was  summoned  before  justices, 
who  issued  their  warrant  of  distress  in 
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obedience  to  a  rule  of  this  Court.  No- 
tice of  action  was  given  to  the  defendant 
on  the  28th  April,  1862,  and  the  action 
was  commenced  on  the  29th  May  foU 
lowinor.     Held, 

1 .  That  the  action  lay. 

2.  That  the  parliamentary  survey  was 
admissible. 

3.  That  there  was  suflicient  evidence 
of  a  lepal  exemption  of  the  ty  thing  of  TV. 
from  liability  to  contribute  to  the  repair 
of  the  highways  in  the  parish  of  S. 

4.  That  the  notice  of  action  was  given 
in  due  time.    Freeman  v.  Read^  174. 

Poor. 

T.  The  appellants,  a  railway  Company, 
were  rated  to  the  poor  rate  separately 
for  their  line  of  railway  and  for  a  station 
in  the  respondent  parish.  The  appel- 
lants make  a  gross  charge  of  so  much 
per  ton  for  goods  carried  on  the  railway, 
which  charge  includes  not  only  the  car- 
riage along  the  line  of  railway,  but  also 
the  various  services  rendered  at  each 
station  in  loading,  unloading  &c.  the 
goods.  No  special  contract  or  charge 
IS  made  in  respect  of  these  services ; 
and  there  is  no  appropriation  in  the 
books  or  accounts  or  the  appellants  of 
any  portion  of  the  gross  charge  to  these 
services.  The  appellants  m^e  a  sepa- 
rate charge,  and  in  addition  to  the  one 
already  mentioned,  if  goods  are  collected 
or  delivered  by  them  at  their  customers* 
places  of  business  beyond  the  limits  of 
their  station,  or  if  they  are  warehoused 
beyond  a  specified  time  by  the  Company, 
or*  left  beyond  a  specified  time  upon 
their  premises.  The  appellants  give  the 
name  of"  terminals"  to  all  sums  received 
in  respect  of  the  services  of  the  staff  and 
appliances  before  mentioned  in  respect 
of  goods  other  than  the  services  for 
which  a  separate  and  additional  charge  is 
admitted  to  be  made.  Under  The  Rail- 
way Clearing  Act,  1850,  13  &  14  Vict, 
c.  xxxiii.,  where  goods  are  carried  over 
the  lines  of  more  than  one  Company, 
"  terminal  charges"  for  the  services  per- 
formed at  the  stations  are  deducted,  and 
the  residue  is  apportioned  between  the 
Companies  accoraing  to  the  distance 
traversed.  Held  that "  terminal  charges," 
and  the  expenses  incurred  in  earning 
them,  were  parts  of  the  general  earnings 
and  general  expenses  of  the  line,  and 


therefore,  in  ascertaining  the  rateable 
value  of  the  line,  no  deduction  in  respect 
of  them  was  to  be  made  from  the  gross 
parochial  earnings.  Hie  Queen  v.  The 
Eastern  Counties  Railway  Company,  58. 

II.  In  rating  the  works  of  a  gas  Com  • 
pany  to  the  relief  of  the  poor,  this  Court 
will  adhere  to  the  principles  laid  down 
in  Reg,  v.  The  West  Middlesex  Water- 
works Company,  1  j&.  *•  ^.  716,  as  being 
in  accordance  with  Tne  Parochial  As- 
sessments Act,  6  &  7  W.  4.  c.  96.,  and 
the  previous  decisions,  viz.  upon  an  esti- 
mate of  the  rent  which  would  be  given 
for  them  by  a  hypothetical  tenant,  after 
proper  deductions,  even  though  such 
principle  may  not  be  theoretically  right, 
and  it  may  be  practically  impossible  to 
apply  it  satisfactorily  to  that  kind  of 
property.  The  Sheffield  United  Oas 
Light  Company,  appellants,  The  Over- 
seers  of  Sheffield,  respondents,  135. 

III.  It  maybe  doubted  whether  the 
distinction  which  has  been  taken  between 
direct  and  indirect  sources  of  profit,  as 
applied  to  the  mains  and  pipes  of  a  water 
Company  running  through  different 
parisnes,  is  well  founded,  and  more  es- 
pecially in  cases  where  the  mains  only 
belong  to  the  Company,  and  not  tho 
service  pipes.     Id, 

lY.  The  proper  allowance  to  be  made 
for  tenants*  pronts  and  interest  on  capital 
is  entirely  a  question  of  fact.    Id, 

V.  A  gas  Company,  incorporated  by 
Act  of  Parliament,  possessed  property 
liable  to  be  rated  to  the  relief  of  the  poor 
in  five  different  townships^  of  which  S, 
was  one,  and  forming  part  of  a  large 
manufacturing  town.  The  property  con- 
sisted of  land  and  buildings,  with  retorts 
and  furnaces,  and  pipes  attached,  used 
for  the  manufacturing  of  gas,  of  build- 
ings used  as  storehouses,  of  buildings 
used  as  offices,  and  of  land  occupied  by 
mains  and  pipes  for  conveying  the  gas 
to  the  Company*8  customers.  Of  these 
different  kinds  of  property  the  first, 
second  and  third  were  situate  in  S.  and 
in  one  of  the  other  townships,  but  the 
mains  and  pipes  extended  through  S. 
imd  partly  into  each  of  the  other  town- 
i^hips.  The  mains  and  pipes  were  laid 
partly  in  land  belonging  to  the  Com- 


1032 


RATE. 


pany,  and  partly,  in  pursuance  of  the 
provisions  of  the  Company's  Act,  under 
the  streets  and  hi'^liways  in  and  about 
the  town  of  *S.  Some  of  the  mains  were 
used  to  convey  the  gas  from  the  works 
where  it  was  manufactured  and  stored, 
to  the  localities  where  it  was  to  be  dis- 
tributed, and  the  rest  of  the  mains  and 
pipes  were  used  for  distributing  the  gas 
through  the  streets  to  the  Company's 
customers  in  the  township  of  S.<,  and  in 
the  other  townships.  1'he  former  of 
these  two  divisions,  if  it  were  thought 
expedient,  might  have  been  laid  in  other 
places.  It  was  in  fact  laid  in  the  places 
which  the  Company  considered  as  most 
convenient:  the  other  division  was 
necessarily  laid  in  the  streets  and  places 
where  the  customers  received  and  used 
the  gas.  The  gas  sold  by  tlie  ("ompany 
was  paid  for  by  the  customers  at  rates 
depending  ou  the  quantity  used  by  the 
customer.  It  made  no  difrerence  to  the 
.  customer  whether  the  gas  was  brought 
to  him  from  a  longer  or  shorter  distance. 
In  rating  the  Company  to  the  relief  of 
the  poor,  the  parisn  officers  ascertained 
the  net  annual  rateable  value  of  the 
whole  of  the  Company's  works  thus : — 
The  rateable  value  of  the  whole-  of  the 
Company's  works  lying  in  all  the  town- 
ships was  first  determined  by  taking 
from  the  Company's  printed  accounts 
published  for  the  information  of  the 
shareholders  for  the  year  immediately 
preceding  the  making  of  the  rate,  the 
sum  of  the  annual  gross  receipts  for  sale 
of  gas,  and  of  the  residuary  products 
from  the  materials  after  the  gas  had 
been  made,  and  for  the  hire  of  gas 
meters  and  fittings,  and  work  done,  and 
deducting  therefrom  the  gross  expendi- 
ture for  the  same  year,  incurred  in  pro- 
ducing such  receipts;  and  the  sum 
remaining  after  that  deduction  was  taken 
to  be  the  net  receipts  for  that  year. 
From  these  net  receipts  the  following 
deductions  were  then  made :  first,  the 
sum  for  tenant's  profits  and  interest  on 
capital,  being  at  the  rate  of  20  per  cent, 
on  the  capital  required  to  carry  on  the 
business  of  the  gas  works  during  the 
year :  secondly,  a  sum  on  account  of 
tenant's  rates  and  taxes,  and  the  annual 
average  cost  of  the  repairs  and  renewal 
and  insurance  of  the  buildings  of  the 
stations  and  of  plant,  as  necessary  to 


maintain  them  in  a  state  to  ensure  the 
above  receipt* :  thirdly,  a  sum  on  ac- 
count of  the  renewal  of  the  whole  of 
the  mains  ;  and,  after  the  above  deduc- 
tions had  been  made  from  the  net  annual 
receipts,  the  sum  of  21,072/.  which  re- 
mained, arising  from  receipts  of  the 
works  in  the  hands  of  the  Company,  was 
taken  to  be  the  rent  for  which  the  same 
works  might  reasonably  be  expected  to 
let  from  year  to  year,  and  the  true  esti- 
mate of  the  net  annual  value  thereof. 
From  this  was  then  deducted  a  sum  on 
account  of  the  net  rateable  value  of  the 
stations,  works  and  buildings,  and  land 
wholly  lying  within  the  township  of  «S., 
and  as  contributing  indirectly  to  the 
profits  rateable  only  to  the  poor  within 
the  township  in  which  they  lay.  The 
remainder,  after  this  last  deduction,  was 
distributed  among  the  several  townships, 
by  apportioning  to  each  of  them  so  much 
as  represented  the  extent  of  the  mains 
they  contained.  The  amount  thus  appor- 
tioned to  the  township  of  S.  was  added 
to  the  sum  for  the  rateable  value  of  the 
stations  and  land  lying  within  it,  and 
the  total  of  these  two  sums  was  taken  to 
be  the  net  annual  value  of  the  here<lita- 
ments  belonging  to  the  Company  lying 
within  and  rateable  to  the  ixwr  of  the 
township.  The  Company  contended  : 
That  the  parish  officers  should  have 
first  ascertained  the  quantity  of  land, 
and  the  size  and  class  of  the  buildings 
and  fixed  machinery,  at  each  of  the 
stations  of  the  Company  in  the  township 
of  aS*.,  and  the  class  of  station  of  each  in 
the  town  of  S.  ;  and  then,  as  to  each 
station  used  for  manufacturing,  they 
should  have  considered  it  as  land  and 
buildings,  with  machinery  aflfixed,  em- 
ployed in  a  first  class  and  lucrative 
manufactory  in  the  town  of  S. ;  that 
they  should  then  have  ascertained  whe- 
ther there  were,  and  if  any,  what  other 
localities  than  the  one  in  questiim  avail- 
able for  such  a  station  for  this  Company, 
and  then  have  ascertained  the  actual 
rental  of  other  stations  consisting  of 
land  and  buildings  and  machinery  em- 
ployed in  the  largest  manufacturies  in 
S. ;  that  then,  having  re^rard  to  the 
quantity  of  space  occupied  by  the 
station  in  question,  and  to  the  size  and 
class  of  the  buildings  and  machinery, 
and  to  the  possibility,  if  thought  expe- 
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dient,  of  obtiiining  a  competiDg  locality, 
and  to  the  fact  of  such  station  being  fit 
for  and  used  as  the  manufacturing  sta- 
tion of  a  first  class  manufactory  in  such 
E  manufacturing  town  as  iS.,  they  should 
have  fixed  the  rental  of  the  station  by 
comparing  it  with  the  other  manufac- 
turing stations,  and  the  actual  rental 
paid  for  them ;    and  should  then  have 
made  from  such  rental  the  deductions 
pointed  out  by  the  statute,  and  should 
so  have  obtained  the  rateable  value  of 
each  such  station.     That  they  should 
have  followed  a  similar  course  as  to  each 
station  used  as  for  storing  and  as  for 
offices.     That  as  to  the  land  occupied 
by  mains  and  pipes,  they  should  have 
divided   it    into    two  classes,    namely, 
that    occupied    by   mains    and    pipes, 
which    might,    if   it   had    been    found 
expedient,    have    been    laid    in    other 
localities;  and  that  occupied  by  mains 
and  pipes,  which  must  necessarily  be  laid 
in    the   localities   in  which    they   were 
actually  laid  :  as  to  the  first,  they  should 
have  ascertained  the  quantity  so  occu- 
pied, and  whether  there  were  any  other, 
and  if  yes,  what  other,  localities  avail- 
able in  which  the  Company  might  have 
placed  them  if  they  had  thought  fit,  and 
then  have  ascertained  the  actual  rental 
obtained  for  land  in  such  localities  in 
S.  when   used   and  paid   for,   without 
buildings,  but  for  manufacturing  pur- 
poses, and  when  used  and  paid  for,  with 
machinery  attached,  but  without  sub- 
stantial buildings,  and  used  and  paid  for 
as  building  or  otherwise  improved  land, 
and  then,  having  regard  to  the  quantity 
of  land  so  occupied  by  the  Company, 
and  to  the  different  situations  of  such 
land  in  such  a  town  as  S.,  and  to  the  fact 
that  the  occupation  by  mains  and  pipes 
is   not  a  surface  occupation,   but  one 
which  leaves  the  surface  available  and 
rateable,  either  in  the  hands  of  the  Com. 
pany,  or  in  the  hands  of  other  occupiers, 
they  should  have   fixed  the  rental  of 
such   land  by  comparing  it  with   the 
rentals  actually  paid  for  the  other  lands, 
and  should  then  have  made  the  statutable 
deductions,  and  so  have  obtained  the 
annual  value.    And  as  to  the  other  class 
of  land  occupied  by  mains  and  pipes, 
they  should  have  proceeded  by  a  similar 
method,    only    allowing    an    increased 
rental  for  the  consid^ation  that  the 
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Company  must  necessarily  obtain  the 
particular  locality,  and  might  therefore 
be  forced  by  the  owner  of  the  land  to  pay 
an  increased  rent  for  it.     Held, 

1.  That   the   mode   adopted   by   the 

parish  ofiicers  was  in  part  con- 
trary to  The  Parochial  Assess- 
ments Act,  6  &  7  W.4.C.  96. 

2.  That  the  mode  contended  for  by 

the  Company  was  not  correct. 

3.  That  the  method  which  should  be 

adopted  was  to  apply  the  principles 
explained  in  the  judgment  of  this 
Court  in  Reg.  v.  The  Middlesex 
Waterworks  Company,  I  JE.  Sf  H. 
716.    Id. 

VI.  Land  and  premises  were,  under 
the  sanction  of  the  Court  of  Chancery, 
in  1859,  conveyed  to  feoffees  upon  the 
trusts  of  a  settlement  made  by  one  JE. 
C.J  in  1708,  and  subject  to  a  scheme  and 
order  of  the  Court  of  Chancery  for  car- 
rying out  the  same.  Under  this  settle- 
ment and  scheme  the  feoffees  held  the 
premises  in  trust  to  permit  the  Master, 
Wardens,  Assistants  and  Commonalty 
of  the  Merchant  Venturers  of  Bristol 
to  hold  and  enjoy  the  same  for  a  resi- 
dence for  a  certain  number  of  pc  or  boys, 
a  schoolmaster  and  necessary  servants 
to  inhabit  in,  and  for  a  school  to  teach 
the  boys,  the  trustees  to  find  and  provide 
for  their  board  and  lodging  there,  and 
ultimately  put  them  out  as  apprentices  ; 
a  specified  number  of  those  boys  to  be 
the  sons  of  freemen  of  Bristol,  or  boru 
within  that  city  ;  the  rest  might  be  born 
elsewhere,  but  a  preference  to  be  given 
to  the  founder's  kin  and  name ;  all  to  be 
educated  in  the  tenets  of  the  Church  of 
England,  A  portion  of  the  premises 
having  been  appropriated  to  the  use  of 
the  schoolmaster  for  this  purpose :  held, 
that  he  was  liable  to  be  rated  to  the  re- 
lief of  the  poor  as  occupier  of  the  por- 
tion of  the  premises  appropriated  to  his 
use,  and  the  trustees  as  occupiers  of  the 
residue.  The  Queen  ▼.  The  Inhabiianls 
of  StapUton,  629. 

Under  Metropolis  Local  Mana^ment 
Act.  See  metropolis  Local  Manage^ 
ment  Act. 

REAL  ESTATE. 

See  Sale  of  Real  Estate. 

B.  k  t. 
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REASONABLE. 

Coostraction. 

Where  a  partj  by  de^  oorenants  to 
paj  monej  **  immediately  upon  de- 
mand,** the  word  **  immediatelj**  must 
receiye  a  reasonable  construction,  so  as 
to  allow  the  debtor  time  to  procure  the 
money:  Bj  the  Queen's  Bench,  and 
affinned  by  the  Exchequer  Chamber ; 
and,  if  the  demand  is  not  made  by  the 
creditor  himself,  to  inquire  into  the  au- 
thority of  the  person  making  it  to  receive 
the  money;  By  the  Queen*s  Bench, 
affirmed  by  the  Exchequer  Chamber, 
Wittiams  J.  dissentiente.  Tanu  t.  WU- 
«m,442. 

Eridence.    See  FUhmg. 

Probability  of  pecuniarj  benefit.    See 
Death  ^  Alienee,  I. 

Time.    See  Carrier. 

RECOGNIZANCE  OF  BAIL. 
See  StatuU  of  JFhmdi. 

RECORD,    COSTS    AGAINST 
PARTY  NOT  ON. 

See  Ejectment, 


REDEMPTION,  EQUITY  OF. 
See  Account  Stated. 

REGISTER,  MEDICAL. 
See  Mandamus,  II. 

REGISTER  OF  YOUNG  PERSONS. 
See  Factory. 

REGISTRAR  GENERAL. 
See  Overeeer  of  the  Poor,  IL 

REGISTRATION. 
See  Banhn^  U.     Copyright. 


RELIEF. 
See  Pauper  Lunatie. 

REMOVAL. 
Of  pauper.    See  Quarter  Seestam. 
Of  suit.    See  RepUvin^  IL 

RENT  CHARGE. 
See  Tithe  Commutation  Act. 

RENT,  DISTRESS  FOR. 
See2>ts£reM. 

RENTING  TENEMENT. 
See  Settiemeni,  I.  IL  V. 

RES  GEST£. 
See  Documents^  Infection  of. 

REPLEVIN. 

L  A  declaration  in  these  words,  < 
B.  by  &c.  sues  C  jD.  for  that  the 
fendant,  on  certain  land  in  the  occv 
tion  of  the  plaintiff,  in  the  oarish 
called  &C.,  took  the  goods  of  the  plaii 
(that  is  to  say),  six  wheat  ricks 
and  unjustly  detained  the  same  aga 
sureties  and  pledges,  until  &c.,  wbei 
the  plaintiff  nas  sustained  damages, 

he  claims  £ ^,**  is  a  declaratiox 

replevin.     Ooy  y.  Matthews,  425. 

II.  The  County  Court  has  jurisdic 
to  try  an  action  of  replevin  though 
is  in  question,  subject  to  the  pow< 
removal  by  the  defendant  under  stal 
&  20  Vict.  c.  108.  s.  67.  Re  Fordha 
Ahers,  678. 


REPLICATION   ON  EQUITAI 
GROUNDS. 

See  Freight,  II.  Ul. 


REPORT  &c. 
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REPORT   OF  REGISTRAR 
GENERAL. 

See  Overseer  of  the  Poor,  II. 


RIGHT,  CLAIM  OF. 
See  Justice  of  the  Peace,  Jurisdiction  of. 

RIGHT. 
Of  acting.     See  Copyright, 

Of  fisher/.  See  Fishing,  Justice  of  the 
Peace,  Jurisdiction  of. 


RIVER. 

Non-navigable.       See    Justice    of  the 
Peace,  Jurisdiction  of. 

Tidal  navigable.     See  Fishing, 


SABBATH  BREAKING. 


I. 


A  farmer  is  not  within  stat.  29  Car, 
2.  c.  7.  s,  1.,  which  enacts  that  "  no 
tradesman,  artificer,  workman,  labourer, 
or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business,  or 
work  of  their  ordinary  calling,  upon  the 
Lord's  Day,  or  any  part  thereof  (works 
of  necessity  and  charity  only  excepted ;) 
and  inflicts  a  penalty  recoverable  before 
justices  of  the  peace.  The  Q^een  v. 
Cleworth,  927. 

II.  Semhle,  that  the  term  "labourer" 
in  this  section  extends  to  an  agricultural 
labourer.     Id, 

III.  Concessum,  that  whether  hay- 
making is  a  work  of  necessity  is  a  ques- 
tion of  fact  on  which  the  finding  of  the 
justices  before  whom  a  party  is  con- 
victed under  this  section  must  be  taken 
as  conclusive.    Id, 

8x2 


SADDLERS'  COMPANY. 
See  Bye  Law, 

SALE. 

Bill  of.    See  Bill  of  Sale,    Distress, 

Of  real  estate. 

Real  estate  had  been  devised  to  the 
defendant  in  trust  to  sell,  who  put  a  part 
of  it  up  for  sale,  which  the  plaintiff 
agreed  to  buy,  and  was  accepted  as  the 
purchaser.  The  defendant  was  aware 
that  he  could  not  make  a  title  free  from 
incumbrance,  as  by  a  marriage  settle- 
ment the  land  was  vested  in  trustees  to 
secure  an  annuity  to  the  widow  of  the 
devisor,  but  he  had  obtained  from  her  a 
parol  promise  that  in  the  event  of  the 
sale  she  would  transfer  her  security  to 
another  property.  Ailer  the  sale  the 
widow  remsed  to  assent  to  this,  and  the 
bargain  went  off  in  consequence.  In  an 
action  by  the  plaintiff  against  the  de- 
fendant for  not  completing  the  bargain, 
the  jury  found  that  the  defendant  bonA 
fide  believed  that  he  would  be  able  to 
make  to  the  purchaser  a  good  title  free 
from  incumbrance,  and  that  he  had 
reasonable  erounds  for  so  believing  : 

1.  Held,  by  the  Exchequer  Chamber; 
consisting  of  Erie  C.  J.,  Polloch  C.  B., 
Williams  and  WiUes  J  J.,  and  BramweU 
and  Channell  BB.;  that  the  plaintiff, 
although  entitled  to  recover  his  deposit 
and  the  expences  of  investigating  the 
title,  was  not  entitled  to  recover  damages 
for  the  loss  of  his  bargain :  affirming  the 
judgment  of  the  Queen's  Bench,  con- 
sistmg  of  Wightman  and  Blachbum  JJ., 
dissentiente  Cochbum  C.  J. 

2.  Concessum,  on  the  authority  of 
Pounsett  v.  Fuller,  17  C  B.  660,  that  the 
expences  attendant  on  an  attempt  which 
was  made,  after  the  bargain  was  off,  to 
enter  into  a  fresh  arrangement  could  not 
be  recovered.  SyhesY,  Wild  and  others, 
421. 

SALMON  FISHERIES  ACT. 

On  the  23rd  February,  1861,  H,  was 
convicted  on  an  information  laid  against 
him  by  L,,  a  superintendent  watcher 


1036 


SEARCH. 


SECURITY  FOR  DEBT. 


appointed  hj  Tike  Tees  Salman  Fishery 
JLoHdownen  AenoeitUum^  under  The  SaU 
mon  Fisheries  Act,  24  &  25  Vict,  c,  109. 
S.20,  The  conTictin^  justices  were  mem- 
bers of  the  Association,  and  one  of  them 
was  a  member  of  the  committee,  and  had 
been  present  at  a  meeting  of  the  Asso- 
ciation which  authorised  proceedings  to 
be  taken  against  H,  On  tne  15th  August 
H,  gave  the  justices  notice  of  his  inten- 
tion to  applr  for  a  certiorari.  On  the 
21st,  the  cleri  of  his  attorney  went  to  the 
Judge's  Chambers,  and  the  Judge  not 
being  there  he  leflthe  affidavits  on  which 
the  application  was  to  be  made  with  the 
Judge  s  clerk,  informing  him  of  the  na- 
ture of  the  application ;  and  on  the  22nd 
went  again,  but  the  Judge  had  not  re- 
turned the  papers.  The  Judge  did  not 
attend  at  Chambers  until  Tuesday^  the 
25th ;  on  that  daj  all  the  parties  went 
before  him,  and  an  objection  was  taken 
by  the  attorney  for  the  iustices  that  the 
application  was  too  late,  being  more  than 
tne  six  calendar  months  after  the  con- 
Tiction  allowed  by  stat.  13  0. 3.  c.  18.  s, 
6.  The  convicting  justices,  on  the  ap- 
plication of  the  defendant,  stated  a  case 
under  stot.  20  &  21  Vict.  c.  43.  for  the 
opinion  of  the  Court  of  Common  Pleas, 
which  was  pending  when  the  present 
rule  was  argued.    Held, 

1.  That  the  conviction  was  bad  on  the 
ground  of  interest  in  the  justices. 

2.  That  the  conviction  mi^ht  be  re- 
moved, notwithstanding  the  appeal 
pending  to  the  Court  of  Common  Pleas. 

3.  That  the  application  for  a  certiorari 
was  virtually  made  on  Saturday  the  22nd, 
and  therefore  was  in  time. 

4.  That  such  an  application  is  not  an 
ex  parte  application ;  and  semhle  before 
granting  it  a  summons  to  shew  cause 
ought  to  issue  to  the  justices  and  the 
prosecutor.  The  Queen  v.  AUaii^  Esq,, 
and  others,  Justices  of  Durham,  915. 


SEARCH. 
See  Poaching. 

SECRETARY  OF  STATE. 
See  Metropolitan  Police, 


SECURITY  FOR  DEBT. 
See  Banir^)i^y. 

SEQUESTRATION. 
SeeBoMkmpt^Y. 

SERVICE,  PROOF  OF. 
See  Debauching  Daughter, 

SESSIONS. 
See  Quarter  Seeeions. 

SET-OFF. 
See  Freight,  II.  ILL 

SETTLEMENT. 

I.  In  June,  1844,  A.,  in  partnershi 
with  W,,  rented  and  entered  into  posse 
sion  of  three  acres  of  land,  in  order  1 
sink  a  coal  pit,  at  a  yearly  rent  of  12^ 
an  acre  for  the  coal,  and  50s.  an  acre  fc 
the  surface.  The  rent  for  the  co«I  wi 
not  to  commence  until  aAer  the  coal  wi 
reached,  and  the  first  half  year's  coi 
rent  was  to  be  paid  six  months  aA< 
that  time.  The  coal  was  reached  i 
December,  1844,  and  in  June,  1845,  / 
and  his  partner  paid  half  a  year's  rer 
for  the  coal,  and  one  year's  rent  for  tl 
surface.  In  September,  1845,  the  p 
fell  in,  and  the  coal  and  land  were  give 
up.  From  June,  1844,  to  Septemba 
1845,  A.  rented  and  occupied  a  cottag 
at  51.  \0s.  a  year,  and  paid  the  ren 
Held,  that  A.  did  not  gain  a  settlemec 
by  renting  a  tenement  under  stat. 
O.  4.  c.  57.  *.  2.  The  Queen  v.  2^ 
Inhabitants  of  West  Ardsley,  95. 

II.  Qutere.    Whether  a  coal  mine  i 
a    ** tenement**   sufficient  to  confer 
settlement  within  stat.  6  Oeo.  4.  c  51 
S.2.    Id. 

III.  A  pauper  resided  with  his  wii 
and  children  m  the  respondent  paris 
for  about  seven  years  prior  to  Ata^ 
1859,  when  he  went  to  Cuba,  in  pui 
suance  of  an  agreement  which  he  ha 
entered  into  wiu  a  mining  Company  t 


SETTLEMENT. 
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work  for  them  there  for  three  years  : 
it  bein^  part  of  the  agreement  that 
during  his  absence  the  Company  should 
pay  his  wife  and  children  5/.  per  month 
out  of  his  salary.  It  was  always  his 
intention  to  return  to  England  to  his 
wife  and  children  at  the  end  of  the  three 
years.  In  November^  1861,  he  returned 
to  England  in  consequence  of  illness, 
and  found  his  wife  and  children  in  the 
same  house  in  which  he  had  left  them, 
and  in  which  they  had  resided  con- 
tinuously in  the  interval.  Held,  that 
his  absence  in  Cuba  constituted  a  break 
of  residence,  which  rendered  him  re- 
movable. The  Overseers  of  Wellington^ 
appellants^  The  Overseers  of  Whitchurch, 
respondents,  100. 

IV.  The  guardians  of  a  Union  formed 
under  stat.  4  &  5  IT.  4.  c.  76.  had  agreed, 
in  pursuance  of  sect.  33,  that  for  the 
purposes  of  settlement  the  parishes 
should  be  considered  as  one  parish. 
After  the  passing  of  stat.  24  &  25  Vict. 
e.  55.,  which  by  sect.  9  enacts  that  the 
parishes  comprised  in  any  Union  formed 
under  stat.  4  &  5  W.A.c.  76.  shall  con- 
tribute  to  the  common  fund  thereof  in 
proportion  to  the  annual  rateable  value 
of  the  lands  &c.  assessable  to  the  relief 
of  the  poor,  and  in  no  other  manner, 
the  poor  law  auditor  allowed  accounts 
of  the  Union,  in  which  the  proportion  of 
the  contributions  to  be  paid  by  each 
parish  to  the  common  fund  was  ascer- 
tained in  the  manner  provided  by  stat. 
4  &  5  TF.  4.  c.  76.  On  motion  to  set 
aside  the  allowance,  removed  by  cer- 
tiorari under  stat.  7  &  8  Vict.  c.  101. 
*.  35. :  Held, 

1.  That  stat.  24  &  25  Vict.  c.  55.  s.  9. 
applies  to  Unions  under  stat.  4  &  5  IF.  4. 
c.  76.  8.  33.,  and  therefore  the  contri- 
butions of  the  parishes  ought  to  be 
according  to  the  annual  rateable  value 
of  the  lands  &c. 

2.  That  the  auditor  had  power  to 
ascertain  and  assess  the  share  of  the 
common  charges  to  be  borne  by  the 
parishes  in  the  Union.  The  Queen  y. 
Calthrop,  216. 

V.  By  agreement  entered  into  the 
20th  March,  1858,  a  house  was  let  by 
A.  to  B.  from  the  25th  March,  1858, 
at  the  monthly  rent  of  IZ.  16«.  Sd. ;  one 


month*8  notice,  to  expire  either  on  the 
25th  March,  the  25th  June,  the  25th 
September,  or  the  25th  December,  on 
eitner  side,  to  be  a  sufficient  notice  to 
quit.  B.  having  occupied  the  house  for 
two  years  and  a  quarter  under  this 
agreement :  held,  that  he  gained  a 
settlement  by  hiring  or  renting  a  tene- 
ment for  one  whole  year,  withm  stat.  6 
O.  4.  c.  57.  *.  2.  The  Qneen  v.  The 
Inhabitants  of  St.  Giles  without  Cripple* 
^ate,  I^ondon,  509. 

Particulars  of.     See  Quarter  Sessioni, 
Practice  at. 

SEWERS  ACT,  METROPOLITAN. 
See  Metropolis  Local  Management^  I. 

SHAFT,  FENCING. 
See  Mine. 

SHIPS  DISBURSEMENTS. 
See  Freight,  I. 

SLIP. 
See  Marine  Insurance,  II. 

SMELTING  WORKS. 
See  NtUsance,  II. 

SPECIAL  PROMISE. 
Bee  Statute  of  Frauds. 

SOLATIUM. 
See  Death  by  Negligence,  III. 

STAMP. 

See  Articled  Clerh,  I.  II.     BiU  of  Sale, 
L     Copyright. 

STATEMENT  OF  GROUNDS  OF 
APPEAL. 

See  Quarter  Sessions,  Prac0ce  at. 

STATUTE  OF  FRAUDS,  29Cab.  2. 
c.  3.  8.  4. 
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STEAM  ENGINE. 


SUPERANNUATION  FUND. 


I.  Where  a  person,  at  the  request  of 
another,  enters  into  a  recognizance  of 
bail  for  the  appearance  of  a  third  to 
answer  a  criminal  charge,  this  is  not  a 
^  special  promise  to  answer  for  the  debt, 
default  or  miscarriages  of  another  per- 
son** within  the  4th  section  of  the 
Statute  of  Frauds,  29  Car.  2.  c.  3. 
Cripps  V.  HartnoU,  414. 

n.  Concessum,  that,  in  order  to  bring 
a  case  within  that  section,  the  debt  or 
default  most  be  towards  the  promisee. 
Id. 

m.  Qiutre^  of  the  case  of  Grten  v. 
CresweU^  \0  A.SfJS.  453,  where,  a  capias 
having  been  issued  against  a  party, 
another  entered  into  a  bail  bond  for  him, 
in  consideration  of  which  a  third  made 
a  verbal  promise  to  indemnify  him 
against  the  consequences,  it  was  held 
that  the  case  came  within  the  above  sec- 
tion?  Id, 

See  Account  Stated, 


STEAM  ENGINE. 

Stat.  5  ft  6  W.  A.C,  50.  $.  70.  enacts 
that  it  shall  not  be  lawful  to  erect  or 
cause  to  be  erected  any  steam  engine 
within  twenty-five  yards  from  any  part 
of  any  carriageway,  unless  it  shall  be 
within  some  house  or  other  building,  or 
behind  some  wall,  or  fence,  sufficient  to 
conceal  or  screen  it  from  the  carriage- 
way, so  that  it  may  not  be  dangerous  to 
passengers,  horses,  or  cattle  :  Held,  that 
a  portable  steam  engine,  upon  wheels 
and  drawn  by  horse  power,  used  to  drive 
a  threshing  machine  within  a  barn,  but 
not  fixed  thereto  or  to  the  soil,was  within 
this  enactment.  Smithy  appellant,  Stokes 
respondent,  84. 

STEVEDORE. 
See  Freight,  L 

*  SUMMONS. 

See  Discretion  of  Justice  of  the  Peace. 
At  Chambers.  See  Salmdn  Fisheries  Act. 


SUPERANNUATION  FUND. 
See  Metropohtam  Police. 

SUPERINTENDANT,  MEDICAl 
See  Lunatic  AMjfbau 

SUPERINTENDANT  OF  POLIC 
SeitPoUee. 

SUPPRESSION  OF  MATERIA] 
FACT. 

See  Principal  and  Agent. 

SURETY. 
See  Principal  and  Agent. 

SURFACE  OWNER. 
See  liine. 

SURVEY. 
Parliamentary.     See  Rate,  Highway. 

SURVEYOR. 

District      See    Metropolitan    Buildi 
Act. 

Of  highways.     See  Highway. 

SUSSEX  QUARTER   SESSIONl 
See  Quarter  Sessions. 


TAMAR  MANURE  NAVIGATIO 
COMPANY. 

By  Stat.  36  G.  3.  c.  67.  the  plainti 
were  empowered  to  make  and  maiiiti 
the  river  7*.  **  navigable  for  boats,  barg 
and  other  vessels,  with  proper  cuts  a 
deviations  by  the  sides  thereof,"  from  . 
Quay  to  jB.  Pool,  and  from  thence 
make  and  maintain  a  canal  navigable  i 
boats,  barges,  and  other  vessels  to 
Bridge,  and  to  make  and  maintair 
collateral  cut  or  canal  navigable  i 
boats,  barges,  and  other  vessels  from  t 


TENDER. 


THREATS. 


1039 


said  intended  canal  to  R,  Mitt ;  and  in 
consideration  of  the  great  charge  and 
expense  which  thej  must  incur  in 
making  and  maintaining  the  works,  they 
were  empowered  to  take  from  time  to 
time,  and  at  all  times  thereaAer,  so 
much  per  ton  per  mile  for  all  minerals, 
merchandize  and  other  eoods,  matters 
and  things  whatsoever  which  should  be 
carried  "  upon  the  said  navigation,  canal 
and  collateral  cut,  or  anjr  of  them.** 
The  plaintiffs  had  expended  considerable 
sums  of  money  in  clearing  and  deepening 
the  river  from  M,  Quay  to  a  point  about 
a  quarter  of  a  mile  below  JB.  Pool,  and 
had  provided  towing  paths  &c.  bj  the 
side  thereof  for  the  purpose  of  making 
the  same  navigable  for  boats,  barges  and 
other  vessels ;  that  part  was  always  a 
public  navigable  tidal  river ;  but  thej 
had  not  made  the  canal  nor  the  collateral 
cut.  Held,  that  thej  were  entitled  to 
recover  tolls  in  respect  of  the  carriage  of 
goods  over  that  part  of  the  river  which 
they  had  so  made  navigable  for  boats, 
barges  and  other  vessels.  Tamar  Ma- 
nure Navigation  v.  Wagstaffe,  288. 

TENDER. 
See  Licence, 

TENEMENT. 
See  Settlement,  I.  II.  V. 

TERMINAL  CHARGES. 
See  RatCf  Poor,  I. 

THREATS. 

Against  employers. 

0.  and  O,  were  convicted  upon  an 
information  for  endeavouring  by  threats 
and  intimidation  to  force  K.  to  make  an 
alteration  in  his  mode  of  conducting  his 
business,  contrary  to  stat.  6  0. 4.  c,  129. 
e  3.  The  evidence  was  as  stated  in  the 
head  note  of  O'NeiU  and  Oalbraith,  ap- 
pellants, Longman,  respondent,  p.  376, 
Held, 

1.  Per  Cockbum  C.  J.,  Wightman  and 
MeUor  JJ.,  that  there  was  no  evidence 
against  O, 


2.  Per  CoelAum  C.  J.  and  MeUcn- 
J.,  Wightman  J.  dissentiente,  that  the 
object  of  O,  was  to  discuss  with  K, 
the  terms  of  arranging  the  dispute  be- 
tween him  and  the  club-men  in  his 
employ  rather  than  to  intimidate  him ; 
and  tnerefore  there  was  not  sufficient 
evidence  against  O.  0*NeiU  attd  Chi' 
braiih,  appellants,  Kruger,  respondent, 
389. 

Against  workmen. 

The  appellants,  O.  and  G.,  and  the 
respondent,  X.,  were  members  of  ne 
United  Boiler  Makers  and  Iron  Ship^ 
builders'  Society,  a  benefit  Society  or  club 
not  registered,  having  branches  in  every 
place  of  importance  m  the  United  King- 
dom, the  executive  committee  being  at 
Manchester,  O.  was  president  of  the 
Hull  branch.  L,  and  three  other  mem- 
bers of  the  club  worked  for  Messrs.  J^., 
who  were  boiler  makers,  and  employed 
N,,  not  a  member  of  the  club,  to  do 
ansle  iron  work,  which,  according  to  the 
rules  of  the  club,  could  only  be  done  by 
*^  platers,**  one  of  the  three  classes  of 
workmen  into  which  the  boiler  makers 
belonging  to  the  Societv  had  divided 
themselves.  At  a  meeting  of  the  club 
on  the  12th  March,  O,  being  in  the  chair, 
a  resolution  was  passed  that  no  member 
should  be  allowea  to  work  at  Messrs  J^., 
if  N,  was  allowed  to  remain  at  angle  iron 
work.  A  resolution  was  also  carried 
that  two  deputies  should  be  sent  to 
Messrs.  K,  to  speak  to  them  in  reference 
to  knocking  oflf  N,  from  bending  angle 
iron.  The  three  members  of  the  club 
left.  On  the  16th  March,  O.,  as  presi- 
dent of  the  club,  ordered  L,  to  come 
out^  and  said  that  he  would  use  his  in- 
fluence to  have  him  turned  out  of  the 
Society.  On  the  17th,  O,  and  two 
other  members  of  the  club  went  to 
Messrs.  K,*b  works  and  told  K,  that  they 
had  come  as  a  deputation  from  the  So- 
ciety with  respect  to  the  difficulty  that 
had  arisen,  and  afler  some  further  con  • 
versation  O,  said  that  none  of  the  club- 
men would  work  there  as  long  as  N,  was 
at  work  angle  iron  bending.  N,  was 
continued  at  his  work.  On  the  28th  a 
meeting  was  held  to  which  L.  was  sum- 
moned, the  business  being  whether  Z. 
was  going  to  stop  in  the  Society  and 
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TITLE. 


leare  Messrs.  jST.^s  emploj,  or  remain  at 
Messrs.  JST.^s  and  be  turned  out  of  the 
Society.  O,  reported  the  proceedings 
of  the  deputation  to  Messrs  K^  and  L, 
was  askea  by  O,  from  the  chair  whether 
he  intended  to  remain  an  honourable 
member  and  leave  the  shop,  meaning 
Messrs.  K,\  or  stay  in  the  shop,  be  de- 
spised by  the  club,  and  hare  nis  name 
sent  round  all  over  the  country  in  the 
report,  and  be  put  to  all  sorts  of  unplea- 
santness. O.  and  O.  having  been  con- 
victed on  an  information  for  endeavour- 
ing by  threats  or  intimidation  to  force 
X.  to  depart  from  his  hiring,  employ- 
ment, or  work,  under  stat.  6  O,  4.  c. 
129.  9.  3. :  Held,  per  Wtghtman  and 
Blackburn  JJ.,  that  there  was  sufficient 
evidence  against  O, ;  but,  per  Wtghtman 
J.  not  sufficient  against  O,  O'lfiiU  and 
OalbraUh^  appellants,  Longman^  respon- 
dent, 876. 

TIDAL  NAVIGABLE  RIVER. 
See  Fishing, 


TIME. 

For  appeal  at  Quarter  Sessions.     See 
Quarter  Sessiowty  Practice  at. 

Reasonable.     See  Carrier, 

Unreasonable.    See  Contract, 

TITHE  COMMISSIONERS. 
See  Tithe  Commutation  Act, 

TITHES  IN  KIND. 
See  Tithe  Commutation  Act 

TITHE  COMMUTATION  ACT. 

A  parish  was  brought  under  the 
operation .  of  The  Tithe  Commutation 
Act,  6  &  7  W^.  4.  c.  71.  The  award  of 
the  Commissioners  found  that  the  vicar 
was  entitled  to  the  small  tithes,  and,  in 
pursuance  of  notice  given  for  the  pur- 


pose by  the  owners,  the  tithes  of  land 
m  the  parish  which  were  cultivated  a 
hop  grounds  had  been  valued  separatel  j 
It  also  found  that  certain  land  in  thi 
parish  of  which  A,  was  owner  and  occu 
pier  was  common  or  waste  land,  and  no 
subject  to  the  payment  of  tithes  ii 
kind  ;  and  no  ordinary  rent-charge  wa 
made  payable  in  respect  of  it.  A  valu 
ation  was  made  accordingly.  AAer  th< 
commutation  A,  enclosed  and  cultivatec 
that  land  as  hop  ground.  Held  by  th< 
Court  of  Exchequer  Chamber ;  consist- 
ing o^Erle  C.  J.,  PoOoch  C.  B.,  WilJU^ 
and  Keating  JJ.,  and  BramweU  anc 
ChanneU  BB. :  reversing  the  judgmem 
of  the  Queen*s  Bench;  per  Cockhwn 
C.  J.,  and  Blackburn  and  MeUor  JJ. 
dissentiente  Wightman  J.  :  that  th< 
vicar  was  not  entitled  under  sect.  42  to  ai 
additional  amount  of  rent-charge  equa! 
to  the  extraordinary  charge,  in  respect  U 
the  cultivation  of  that  l^d.  Trimmei 
V.  WaUh,  18. 

TITLE. 

Bon&  fide  claim  of.    See  Fishing.     Salt 
of  Beat  Estate. 

TOLL. 
See  Tamar  Manure  Navigation  Company 

TOTAL  LOSS. 
See  Marine  Insurance^l, 


TOWN  COUNCILLOR,  ELEC 
TION  OF. 

See  Municipal  Corporation^  I. 


TOWNS  IMPROVEMENT 
CLAUSES  ACT. 

See  Injury, 

TRUSTEE. 
See  Freight,  II.    -Bole,  Poor^  VI. 


TYTHING. 


VERDICT,  AIDER  BY.     1041 


TYTHLNG. 
See  RaUf  Highway, 

UMPIRE 
See  Public  HeaUh  Act. 


UNION  OF  PARISHES  FOR 
SETTLEMENT. 

See  Settlement^  IV. 


UNREASONABLE. 
Delay.    See  Carrier^  IL  III. 
Time.    See  Contract. 

USAGE. 
See  Bye  Law, 

VACCINATION. 

Where  a  parent  or  person  having  the 
care,  nurture,  or  custody  of  a  child  has 
incurred  and  paid  the  penalty  for  neff- 
lecting  to  have  it  vaccinated  within  the 
time  specified  by  stats.  16  &  17  Vict, 
c,  100.  and  24  &  25  Vict,  c.  59.,  a  con- 
tinuous  neglect  to  have  it  vaccinated  is 
not  a  further  breach  of  the  statutes. 
Pilcher^  appellant,  Stafford,  respondent, 
775. 

VALUE,  RATEABLE. 
See  Bate,  Poor. 

VALUATION. 
See  Tithe  Commutation  Act, 

VARIANCE. 
See  Bankrupt,  VI.    Highway. 

VERBAL  PROMISE. 
See  Statute  of  Frauds. 


VERDICT,  AIDER  BY. 
See  Bankrupt,  VI. 

VESTRY. 
See  Metropolis  Local  Management  Act. 

VICAR. 
See  Tithe  Commutation  Act. 


VOIDABLE  POLICY  OF  IN- 
SURANCE. 

See  Principal  and  Agent. 


WAIVER. 
See  Licence. 

WANT  OF  STAMP. 
See  Artided  Clerk,  I.  II. 

WARRANT. 

Demand  of.  See  Constable,  Action 
against, . 

Of  Justice  of  the  Peace.  See  Constable, 
Action  against.  Discretion  of  Justice 
of  the  Peace.  Metropolis  Local 
Management  Act,  I. 

WASTE  LAND. 
See  Tithe  Commutation  Act. 

WATER  COMPANY,  RATING. 
See  Rate,  Poor,  lU. 

WATERCOURSE,  NATURAL. 
See  Nuisance. 

WHARFINGER. 
See  Lien. 
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WIFE. 
See  JRstcper  Xtmotic. 

WINDING  THREAD. 
See  Factory. 

WORKBiEN,  THREATS  AGAINST. 
See  TTireaU  against  Workmen. 

WORK  OF  NECESSITY. 
See  Sabbath  Breaking,  Ul. 


WORKS,  BOARD  OF. 

WORKS,  BOARD  OF. 
See  MeiropoUe  Local  Mamagement  Ad 

WRIT  OF  ERROR. 
See  Indietmentj  L 


YOUNG  PERSONS,  REGISTER 
OF. 

See  Factory. 


THE   BKO. 


SATKUl  Am)  H0DGS8,  rBArTBIUI,  mTTBA  LAXB,  fLBBT  STBSST,  V.  C 


TABLE  OP  CASES  CITED.  xxi 

Page 
Whitehead  v.  Walker     -  -    9  Jf.  4-  TT.  506        -  -  246 

Willesden,  Overseers  of,  v.  Overseers  of?  3  ^,  *•  5  593  .  .  512 

Williamson,  Ex  parte      -  -    If.  T.  1865                -                -  995 

Wilson  V.  Calvert            -  -    5  Sim.  194                 -                -  644 

V.  Weller             -  -     1  i^.  ^  ^.  57             -                -  430 

Withers  v.  Reynolds        -  -    2B.S^  Ad.  882                         -  299 

t\  E.ffY.T.  C.  254 ;  3  BvUt. 

Witt  V.  Buck                   -  -  -I      1 65  ;  5.  C.  nam.  Buck  v.  fTttf, 

I      1  Roh.  354 ;  Ow.  1574  •    33 

Wood  r.  Rowcliffe           -  -     6  Hare  183                -                -  276 

r.  Waud                -  -    3  Exch.  748               -                -  238 

Woodland  v.  Fear           -  .     7  ^.  4-  5. 519           -     330  note  (a) 

Woods  V.  Foote,  in  error  -     I  H.  ^  C.  841           -          725, 743 

w  ^u-  ^          r-  f  29  L.  J.  Q.  B.  116  ;  6  Jur.  N. 

Worthington  r.  Gimson  -  4       «  1053                  -                .  264 

Wright  V.  Simpson  -  -    6  Ves.  714.  -  -  771 


Xenos  V.  Wickham        -                       -     14  C,  B.  N.  5.  435  -  -  560 

Y. 

Yates  V.  Mayor  of  Blackburn                 -    6  H.  ^  N.  61            -  -  792 

Yelverton  v.  Yelverton    -                       ^    I  Sw.  ^  T.  574         -  -  191 

York  and  North  Midland  lUilway  Com-  1 1  r;  a.  »  g^u  293 

pany  v.  The  Queen     -  _  j- 1  ^.  gr  x>.  000 

Y«„„„  „  Hoirio  n  H.SfN,  760 ;  affirm,  in  Exch. 

Young  r.  Davis               .                       .|     CA^  2  ZT.  ^  C.  197  -364 

r.  Grote                -                       -    4  5%.  253               -  -713 

r.  Higgon            -                       -    6  AT.  ^  TT.  49           -  -181 

r.  MoeUer                -                    -    6  ^.  I*  -B.  681           -  -  620 


COREIGENDA. 

P«ffe    11.  line  9  from  bottom,  dele  **May  11  th." 

H  nnte  (<?),  add  •*  17  &  18  Vict,  c.  91.  «.  22.  23.* 
136,  add  ae  a  point,  **  Bating  Water  Compan^y 
358,  for  note  (a)  insert  -  Cro.  El.  3." 
383,  in  note  ( 6),  after  "  Q,  B."  insert  "  2  £.  ^  E.  383." 
388,  line  7,  after  "  combination"  insert  ''a^mst  yon." 
392,  line  12,  for  '*  magistrates"  read  "  magistrate.  * 
396,  in  points  to  "  ^^  administratrix^  t.   The  Great  Northern  Haihoay  Com- 

pony"  for  "  Pecuniary  advantage"  read  "  Pecuniary  ben^t." 
460,  in  Sid  head  note,  after  "held"  read  ** bj  the  Qaeen's  Bench,  and  afRrmed 

by  the  Exchequer  Chamber." 
603,  line  16,  for  "  Ling"  read  "  Lynn," 
614,  line  8,  for  *•  Reg.*  read  "  Rex," 
666,  note  ( o),  for  p.  "  648"  read  "  550." 
668,  line  19,  dele  "Breach." 

675,  pL  3  of  Reg,  v.  Fisher,  for  "  Mayor"  read  "  Lord  Mayor." 
690,  fine  9  from  bottom,  for  "  in"  read  "  on." 

692,  line  1 1  from  bottom,  after  "  law"  add  "  shall  be  subject  to  a  penalty.** 
637,  line  13,  for  -  Rex"*  read  "  Ret/." 
696,  line  18,  for  "The"  read  "  No." 
947,  in  head  note,  before  "  Semhle"  insert  "  3." 
974,  line  17,  for  '*  Reg."  read  "  Rex." 
„    note  (/),  dele  "191." 

In  the  Index  to  Vol.  3,  p.  996,  last  line  of  first  column,  dele  "  Rate.     See 

Rate,  railway," 
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